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misappropriation and use of certain trade secrets with respect to the design of Rebenet’s EHP-

series gas hot plates. 

13. GHP-Series Gas Hot Plates 

Complainants allege that Rebenet used Vesta’s trade secrets in the development of 

Rebenet’s GHP-series gas hot plates.  CIB at 135-42.  Complainants identify two drawings 

referencing Vesta BOM codes that Rebenet submitted to Intertek for certification of its hot 

plates.  JX-0182C.0031, 33.  In a SolidWorks file related to the design of Rebenet’s GHP-series 

hot plates, Complainants identify metadata showing  

  See CX-2680C; 

CX-2698C.  Complainants also identify additional drawings of parts for the Rebenet hot plates 

that reference Vesta BOM codes.  See CX-2789C; CX-2783C; CX-2786C; CX-2700C.  

Complainants further identify “converted” Vesta BOM codes in the BOM for a Rebenet EHP-

series gas hot plate.  Compare JX-0196C (Rebenet GHP-2 BOM) to CX-0567(Vesta), CX-

0541C (Vesta FGC100 BOM), CX-0885C (VestaVICM24 BOM), CX-0570C (Vesta VICM36 

BOM), CX-0546C (Vesta LFB-2S BOM), CX-1311C (Vesta S36 BOM), CX-0528C (Vesta 

RGT-36 BOM), CX-0567C (Vesta S-60 G24 BOM), CX-0527C (Vesta RGT-24 BOM), and 

CX-0539C (Vesta LG-300 BOM).  Complainants allege that “[t]here are 20 converted Vesta 

codes in Rebenet’s GHP-2 BOM, which accounts for approximately 81% of the Rebenet material 

codes in the BOM.”  CIB at 138.  Five of the BOM codes identify  components.  Id.  

Six of the components, Vesta part nos.  

 appear on Vesta’s custom mold list.  See CX-0496C. 

As discussed above, Vesta’s BOMs are entitled to trade secret protection, but unlike most 

of the other accused products discussed above, Complainants have not identified a specific BOM 
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that Rebenet is alleged to have misappropriated, instead relying on individual BOM codes from 

multiple separate Vesta BOMs.  Moreover, Complainants have not shown that each of Vesta’s 

technical drawings represent trade secrets, and Complainants have failed to show that 

SolidWorks files were misappropriated from Vesta.  Vesta’s custom components are entitled to 

trade secret protection, however, and the undersigned finds that the evidence identified by 

Complainants is sufficient to show that Rebenet misappropriated and used at least five custom 

Vesta components in the design of Rebenet’s GHP-series hot plates.14  Accordingly, 

Complainants have proven misappropriation and use of certain trade secrets with respect to the 

design of Rebenet’s GHP-series hot plates. 

IV. TORTIOUS INTERFERENCE 

A. Background 

Complainants allege that Rebenet and Mr. Zhou tortiously interfered with Vesta’s Mold 

Custody (or Storage) and Use Agreements (“MCUAs”) by purchasing certain custom 

components from Vesta’s suppliers in violation of the terms of the MCUAs.  CIB at 170-82.  

Complainants previously moved for summary determination on their tortious interference claims, 

but this motion was denied pursuant to Order No. 23 (Mar. 30, 2020). 

B. Legal Standards 

Tortious interference with contract is a common law cause of action.  The Restatement 

(Second) of Torts § 766 (1979) describes the tort as follows:  “One who intentionally and 

improperly interferes with the performance of a contract (except a contract to marry) between 

another and a third person by inducing or otherwise causing the third person not to perform the 

 
14 As discussed in section III.E.3, supra, Vesta part no.  is publicly available and its 
design is not a trade secret. 
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contract, is subject to liability to the other for the pecuniary loss resulting to the other from the 

failure of the third person to perform the contract.”  Clearly, “[t]he cause of action is for 

pecuniary loss resulting from the interference.”  Restatement (Second) of Torts, § 766 cmt. t; see 

Bressler v. Am. Fed’n of Human Rights, 44 Fed.Appx. 303, 341 (10th Cir. 2002).  

Courts interpreting this section of the Restatement have identified five elements that a 

plaintiff must prove for a claim for tortious interference: “(1) there was a contract, (2) about 

which the particular defendant knew, (3) an intentional act that was a significant factor in 

causing the breach of contract, (4) the act was without justification, and (5) it caused injury.”  

WaveDivision Holdings, LLC v. Highland Capital Mgmt., L.P., 49 A.3d 1168, 1174 (Del. 2012) 

(“Delaware courts follow Section 766 of the Restatement (Second) of Torts in assessing a 

tortious interference claim”); see also Webb v. Frawley, 906 F.3d 569, 577 (7th Cir. 2018) 

(applying Illinois law: “To state a claim for tortious interference with contract, a plaintiff must 

allege facts sufficient to establish: (1) a valid contract, (2) defendant’s knowledge of the contract, 

(3) defendant’s intentional and unjustified inducement of a breach of the contract, (4) a 

subsequent breach of contract caused by defendant’s wrongful conduct, and (5) damages.”). 

The determination whether alleged interference was improper requires examination of 

“‘(a) the nature of the actor’s conduct, (b) the actor’s motive, (c) the interests of the other with 

which the actor’s conduct interferes, (d) the interests sought to be advanced by the actor, (e) the 

social interests in protecting the freedom of action of the actor and the contractual interests of the 

other, (f) the proximity or remoteness of the actor’s conduct to the interference, and (g) the 

relations between the parties.’”  Qwest Commc'ns Corp. v. Free Conferencing Corp., 837 F.3d 

889, 895-96 (8th Cir. 2016) (quoting Gruhlke v. Sioux Empire Fed. Credit Union, 756 N.W.2d 

399, 408 (S.D. 2008)). 
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Respondents argue that Complainants have failed to prove that Rebenet and Mr. Zhou 

had knowledge of the Vesta-  MCUAs.  RIB at 128-29, 135-36; RRB at 71-73.  

Respondents note that Rebenet entered into a cooperation agreement with  on January 

25, 2016, more than a year before Mr. Zhou joined Rebenet.  JX-0206C.004-005.  Respondents 

also argue that Complainants have failed to prove a breach of any of the MCUAs, explaining that 

the molds used by  to make parts for Rebenet are not the Vesta molds identified in 

the MCUAs but are separate molds developed by Rebenet through reverse engineering.  RIB at 

129-32, 136-40; RRB at 73-75.  Respondents further argue that Complainants have not shown 

the required intent, because Rebenet’s intent was to obtain components from  not to 

interfere with Vesta’s contractual relationship.  Id. at 133-34, 140.  In addition, Respondents 

argue that Complainants have not shown the requisite harm.  Id. at 134-35, 140-41.  Staff agrees 

that Complainants have failed to prove each of the elements required for tortious interference.  

SIB at 136-43. 

The undersigned agrees with Respondents and Staff that Complainants have failed to 

prove tortious interference with respect to the Vesta-  MCUAs.  Although a 

preponderance of the evidence shows that Mr. Zhou and Rebenet had knowledge of the  

the evidence is insufficient to show a breach of these contracts. 

For the MCUA dated December 16, 2015, Complainants have shown that Mr. Zhou had 

knowledge of this agreement because his signature appears on the document.  CX-0530C at 2; 

see JX-0392C (Zhou Tr.) at 167:22-168:6 (“This is an agreement that I signed on behalf of the 

company when I was with Vesta . . . .”).  For the MCUA dated March 24, 2015, there is no direct 

evidence that Mr. Zhou or Rebenet had knowledge of this agreement, but the circumstantial 

evidence supports a finding that Mr. Zhou knew of this agreement.  Mr. Zhou signed another 
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MCUA with  as discussed above, and his job responsibilities at Vesta included 

“managing Vesta’s relationships with various suppliers.” CX-5646C (Schlitz WS) at Q/A 101.  

Mr. Zhou’s knowledge of MCUAs with  can be inferred from this other evidence, 

and his knowledge can be imputed to Rebenet at the time of the alleged tortious interference.   

Complainants have failed to show that either of the Vesta-  MCUAs have been 

breached, however, because the evidence does not establish that Rebenet obtained parts using the 

Vesta molds that are identified in the MCUAs.  Complainants’ allegations rely on the similarities 

in product descriptions and part numbers without any direct comparison between Rebenet’s parts 

and the Vesta molds covered by the MCUAs.  On this record, the undersigned cannot dismiss 

Respondents’ contention that the parts obtained from  are made using Rebenet’s own 

molds, referenced with Rebenet part numbers.  See RIB at 129-31, 136-37.  Complainants argue 

that Vesta uses “doctored” part numbers, and these parts “can only be made using the matching 

custom molds” rather than by “generic tooling.”  CRB at 96.  Respondents do not contend that 

the parts at issue are generic, however—Respondents submit that  and other suppliers 

make these parts from custom molds provided by Rebenet.  RIB at 131-32.  Complainants argue 

that parts made from “copies” of Vesta molds are prohibited by the MCUAs, CRB at 96, but this 

is not stated in the agreements.  The MCUAs govern the use of the molds that are “owned by” 

Vesta, and the March 24, 2015 MCUA specifically notes that the molds are “[p]rovided by 

Vesta.”  CX-0530C at 7, 9.  There are no provisions in the MCUAs regarding the use of similar 

molds or copies of the molds that may be provided by third parties.  Complainants argue that 

“simply making these parts for Rebenet constituted a clear violation of the MCUAs,” CRB at 96 

n.35, but the agreements control the custody and use of Vesta’s molds, not the making of 

components using other molds.  See CX-0530C at 7, 9.  Respondents submit that Vesta does not 
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have an exclusive relationship with  or any other supplier.  RIB at 131-32 (citing JX-

0372C (Chen Dep. Tr.) at 130:5-8 (“Q. You are not aware of any suppliers that Vesta uses that 

supply components only to Vesta and no other company; right?  A. Correct.”)).   

The circumstantial evidence supports Respondents’ contention that the identified 

components are made using Rebenet’s own molds (which may be copies of Vesta’s molds), 

rather than the Vesta molds that are covered by the Vesta-  MCUAs.  Rebenet’s 

documents show that they source these components from multiple suppliers, which suggests that 

Rebenet has been able to make copies of the mold design without relying on   See 

CX-0823C at 12 (listing part no. , “  

 from suppliers   

” and  16 (listing part no. 

” and part no.  “  

” from suppliers “  

,” “  and 

  Moreover, there is no evidence in the record that Vesta has 

raised allegations of a breach with  or sought to collect on the liquated damages 

specified in the MCUAs.  The evidence does not show that  has made products for 

Rebenet using one of Vesta’s custom molds, and Complainants have thus failed to show that any 

of the Vesta-  MCUAs has been breached.15 

 
15 With respect to intent, Complainants have identified evidence of Mr. Zhou’s general malice 
toward Vesta, see, e.g., JX-0391 (Zhou Hao Vol. 1 Tr.) at 39:11-16, but this does not show any 
specific intent to induce a breach of any MCUA.  With respect to harm, the undersigned agrees 
with Complainants that Rebenet’s acquisition of components from  has led to 
competitive harm, as discussed below in the context of injury to the domestic industry.  But there 
is no evidence that this harm was related to any breach of a MCUA. 
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2. Vesta-  MCUA 

Complainants identify a MCUA with  dated July 29, 2014, which was signed by 

Mr. Zhou.  CX-0501C at 10, 34.  The Vesta-  MCUA identifies a mold for part no. 

 which is described as a “LG-300 temperature control knob 200-400F (customized 

two-scale with no EGO).”  Id.  Similar to the Vesta-  MCUAs, this agreement 

provides: “[O]wnership of the molds belongs to [Vesta] . . . [  shall neither provide and 

disclose the molds to any customers or make them public on exhibitions nor shall [  serve 

the commodities produced with the molds of [Vesta] to any third parties without the consent 

from [Vesta].”  Id.  The contract also provides for liquidated damages of  and 

relevant economic losses” if  manufactures these components for other parties without 

Vesta’s consent.  Id. 

Complainants allege that Rebenet orders the same part from  using the part no. 

.  See CX-0823C.0014 (item “  

” identifying suppliers 

 “  and  

).  As further evidence for Rebenet’s wrongful 

conduct, Complainants cite evidence that Rebenet fraudulently purchased other parts from 

  See CX-5646C (Schlitz WS) at Q/A 183 (“Our investigation into trade secret 

misappropriation in China showed that individuals affiliated with Rebenet bought certain custom 

components from ].”); see also CX-0531C.46 (  representatives explaining that 

Rebenet placed orders on Vesta’s letterhead, and  delivered those orders to Rebenet). 

Respondents argue that Rebenet did not have knowledge of the Vesta-  MCUA.  

RIB at 142.  Respondents further argue that Rebenet part no.  is not made using 
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the Vesta mold covered by the Vesta-  MCUA.  Id. at 143-44.  In addition, Respondents 

argue that Complainants have not shown the requisite intent or harm.  Id. at 144-45.  

Respondents further contend that the evidence regarding Rebenet’s purchase of additional 

components from  is unreliable.  RRB at 75-77.  Staff agrees that Complainants have 

failed to prove each of the elements required for tortious interference.  SIB at 136-43. 

The undersigned agrees with Respondents and Staff that Complainants have failed to 

prove tortious interference with respect to the Vesta-  MCUA.  Complainants have shown 

that Mr. Zhou had knowledge of this agreement because his signature appears on the document, 

CX-0501C at 10, 34, and his knowledge can be imputed to Rebenet at the time of the alleged 

tortious interference.  For the same reasons discussed above in the context of  

however, Complainants have not shown that the Vesta-  MCUA has been breached.  

Rebenet’s supplier list identifies multiple suppliers for the part no.   

CX-0823C.0014 (item “ ,” 

identifying suppliers “  “ ,” 

and ”).  Complainants do not allege that 

any of the other suppliers have a Vesta mold in their custody, and this circumstantial evidence 

suggests that Rebenet has the ability to create copies of its own custom molds, without relying on 

the Vesta mold in  custody.  The other parts that were allegedly ordered from  

using a fraudulent Vesta purchase order are not covered by the MCUA.  Complainants have 

failed to show that  has breached the MCUA, and accordingly, the claim for tortious 

interference must fail.16 

 
16 The intent and harm elements cannot be satisfied when there is no breach, as discussed above 
in the context of the Vesta-  MCUAs.  See supra n.15. 
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identify four alternative suppliers for the identified part numbers.  See CX-0823C at 16, 20.  In 

addition, Respondents argue that Complainants have not shown the requisite intent or harm.  Id. 

at 144-45.  Staff agrees that Complainants have failed to prove each of the elements required for 

tortious interference.  SIB at 136-43. 

The undersigned agrees with Respondents and Staff that Complainants have failed to 

prove tortious interference with respect to the Vesta-  MCUA.  There is insufficient 

evidence in the record to find that Rebenet or Mr. Zhou had knowledge of the Vesta-  

MCUA.  Complainants have not identified any evidence that Mr. Zhou was involved in Vesta’s 

relationship with  and the record does not support an inference that Mr. Zhou or 

Rebenet knew of the existence of the Vesta-  MCUA.  Moreover, for the same reasons 

discussed above in the context of  and  Complainants have not shown that a 

breach of the MCUA has occurred.  Respondents identify  for the components 

at issue.  See CX-0823C at 16, 20 (identifying “  

 “ ,” “ ,” and 

).  Complainants do not allege that 

any of the  suppliers have a Vesta mold in their custody, and this circumstantial evidence 

suggests that Rebenet has the ability to create copies of its own custom molds, without relying on 

the Vesta molds in the custody of   Complainants have failed to show that Rebenet or 

Mr. Zhou had knowledge of the Vesta-  MCUA and they have failed to show that this 

agreement has been breached.  Accordingly, the claim for tortious interference must fail.17 

 
17 The intent and harm elements cannot be satisfied when there is no breach, as discussed above 
in the context of the Vesta-  MCUAs.  See supra n.15. 
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V. DOMESTIC INDUSTRY 

A. Procedural History 

The domestic industry issues in this investigation were addressed in three previous orders 

on summary determination.  On December 20, 2019, Respondents filed a motion for summary 

determination of no domestic industry based on a legal theory that section 337(a)(1)(A) requires 

a domestic industry that includes manufacturing, and this motion was denied pursuant to Order 

No. 15 (Feb. 4, 2020).  In Order No. 17 (Feb. 25, 2020), summary determination was also denied 

with respect to Staff’s argument that there is no domestic industry because Complainants rely on 

activities that are those of a mere importer.  On May 21, 2020, Staff filed a motion for summary 

determination of no substantial injury to a domestic industry, and this motion was granted 

pursuant to Order No. 52 (Jul. 9, 2020). 

The Commission reversed Order No. 52 and remanded the investigation pursuant to an 

opinion that issued on December 14, 2020.  The Commission held that “it may be appropriate to 

use proof of lost sales and diminished profits to show that a domestic industry has been injured 

or threatened with injury . . . because the evidence supports an inference that such lost sales and 

profits have had or will have the effect of substantially harming or threatening the domestic 

industry that was found to exist based on its qualifying U.S. activities and investments.”  

Comm’n Remand Op. at 14.  The Commission further “suggests that the ALJ determine whether 

an ‘industry in the United States’ exists (including whether the activities of Complainants are 

beyond those of a ‘mere importer’) before assessing injury.”  Id. at 16.  This industry would exist 

where “U.S. investments and activities such as research, design, engineering, and product service 

and support, are sufficiently related to the domestic industry products.”  Id. at 17.  Injury could 
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be proven where “the unfair imports caused lost sales of domestic industry products resulting in 

lower recoupment of those investments and reduced capital to invest in the U.S. industry.”  Id. 

B. Legal Standards 

Subsection (a)(1)(A) of section 337 prohibits “[u]nfair methods of competition and unfair 

acts in the importation of articles . . . the threat or effect of which is—(i) to destroy or 

substantially injure an industry in the United States.”  19 U.S.C.A. § 1337 (a)(1)(A).  The 

Commission has held that the statute requires that “complainants must show not only that they 

have an ‘industry in the United States,’ but also that the industry has suffered actual substantial 

injury or threat of substantial injury.”  Certain Bone Cements, Components Thereof and Products 

Containing the Same (“Bone Cements”), Inv. No. 337-TA-1153, Comm’n Op. at 8 (Jan. 25, 

2021).   

In determining whether a domestic industry exists in the United States, the Commission 

has considered the “nature and significance” of the complainants’ alleged domestic activities.  

See Certain Miniature, Battery-Operated, All Terrain, Wheeled Vehicles, Inv. No. 337-TA-122, 

USITC Pub. No. 1300, Comm’n Op. at 3 (Oct. 1982) (“The threshold question of the existence 

of an ‘industry . . . in the United States’ . . . requires an inquiry into the nature and significance 

of complainants’ business activities in the United States.”).  “Specifically, the Commission looks 

at what activities are performed by the complainant in the United States and determines whether 

they are the types of activities that Congress sought to protect from unfairly traded imports or 

whether they are the types of activities that a ‘mere importer’ would perform.”  Botulinum Toxin, 

Comm’n Op. at 17.  The Commission has considered some types of activities, “such as 

administrative overhead, inspections, and warehousing costs associated with importation of the 

domestic industry products as well as sales and marketing of the product, to be indistinguishable 
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from those of a mere importer,” and excluded such expenditures from the domestic industry 

analysis.  Bone Cements, Comm’n Op. at 22; see also Schaper Mfg. Co. v. Int’l Trade Comm’n, 

717 F.2d 1368, 1372 (Fed. Cir. 1983) (“Schaper’s very large expenditures for advertising and 

promotion cannot be considered part of the production process.  Were we to hold otherwise, few 

importers would fail the test of constituting a domestic industry.”).  Examples of activities that 

have been found to qualify as part of a domestic industry include “installation of the domestic 

industry’s product, education and training regarding that product, and corresponding warranty, 

service, repair, quality control, and packaging activities.”  Bone Cements, Comm’n Op. at 25 

(collecting cases).  The investments or expenditures in these qualifying activities must meet a 

threshold of significance, which requires “an examination of the facts in each investigation, the 

article of commerce, and the realities of the marketplace.”  Certain Male Prophylactic Devices, 

Inv. No. 337-TA-546, Comm’n Op. at 39, 2007 WL 9772268, *23 (Aug. 1, 2007). 

With respect to injury, the Commission has considered a “broad range of indicia,” 

including “the volume of imports and their degree of penetration, complainant’s lost sales, 

underselling by respondents, reductions in complainant’s declining production, profitability and 

sales, and harm to complainant’s good will or reputation.”  Certain Rubber Resins & Processes 

for Mfg. Same, Inv. No. 337-TA-849, Comm’n Op. at 60-61 (Feb. 26, 2014).  The injury 

requirement can also be met by demonstrating a threat of substantial injury “[w]hen an 

assessment of the market in the presence of the accused imported products demonstrates relevant 

conditions or circumstances from which probable future injury can be inferred.’” Certain Ink 

Markers & Packaging Thereof, Inv. No. 337-TA-522, Order No. 30 at 57 (Jul. 25, 2005), 

unreviewed by Comm’n Notice (Sept. 8, 2005).  There must be a “causal nexus” between the 
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unfair acts and the injury to the domestic injury.  Id.; see Certain Drill Point Screws for Drywall 

Construction, Inv. No. 337-TA-116, Comm’n Op. at 20-22 (Mar. 3, 1983). 

C. Existence of a Domestic Industry 

Complainants submit that a domestic industry exists in the design, development, 

engineering, prototyping, testing, manufacturing, assembly, inventory and distribution, 

installation, certification, service, and repair activities of ITW and its subsidiaries, including 

Vesta and Vulcan, and third parties including Adcraft, Entrée, and other third parties engaged in 

technical services, support, and certification of Vesta’s gas-burning foodservice equipment 

products, including fryers, convection ovens, griddles, char broilers, hot plates, stock pots, 

ranges, and cheese melters (the “DI Products”).  CIB at 187-233. 

1. Adcraft’s domestic activities 

Complainants identify investments by Adcraft in office space, warehouse facilities, and 

software used to track warranty issues and customer calls.  CIB at 200-02.  Complainants further 

identify investments in compensation and benefits for Adcraft employees in the United States, 

the costs associated with service and support for DI products, and investments in acquiring an 

inventory of DI Products and related parts.  Id. at 205-12.  According to Mr. Martinez,  

of Adcraft’s investments in domestic plant and equipment from January 2017 to July 2019 can 

be allocated to the DI products using a sales-based allocation.  CX-5270C (Martinez WS) at Q/A 

71-81.  Mr. Martinez also calculates that  of Adcraft’s domestic labor costs between 

2017 and 2019 can be allocated to the DI products, identifying  in labor costs for  

employees engaged in warranty service for the DI products and using a sales-based allocation for 

Adcraft’s other employees.  Id. at Q/A 82-93.  Mr. Martinez further counts an additional 
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in warranty labor costs,  in travel expenses related to warranty services, and 

 in product certification costs.  Id. at Q/A 95-109. 

Respondents argue that many of the expenditures relied upon by Complainants do not 

qualify under the Commission’s domestic industry precedent.  RIB at 158-68.  Dr. Vander Veen 

identifies errors in Mr. Martinez’s identification and allocation of expenditures.  RX-0004C 

(Vander Veen WS) at Q/A 27-37.  Dr. Vander Veen presents his own calculations of Adcraft’s 

domestic industry expenditures, finding qualifying labor expenditures of  and plant 

and equipment expenditures of   Id. at Q/A 48-61, 80-86.  Dr. Vander Veen agrees with 

Mr. Martinez that the domestic industry should include labor expenses for the  Adcraft 

employees engaged in warranty service activity, but he allocates their salaries and overhead costs 

differently, counting  in qualifying labor expenditures.  Id. at Q/A 51.  Dr. Vander Veen 

excludes the labor expenditure for other employees, who are engaged in general administrative 

tasks, purchasing, warehousing, and sales and marketing.  Id. at Q/A 53-54.  Dr. Vander Veen 

agrees that Adcraft’s warranty costs (labor and travel) for the DI Products qualify as domestic 

industry expenditures, but he performs a slightly different allocation of these expenses, finding 

 in qualifying labor and capital expenditures for repairing DI products under warranty.  

Id. at Q/A 51, 56-59.  With respect to plant and equipment, Dr. Vander Veen allocates a small 

portion of Adcraft’s office space to the domestic industry based on the proportion of Adcraft 

employees engaged in warranty-related activities, finding only  in qualifying expenses.  

Id. at Q/A 81-84.  He also allocates  of Adcraft’s software expenditures.  Id. 

Staff agrees with Respondents that a majority of Adcraft’s claimed expenditures should 

be excluded from the domestic industry analysis.  SIB at 154-56.  Staff argues that Adcraft’s 

asserted “design” activities are limited and the inspection and testing consists of “random 
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checks” that are consistent with the activities of a mere importer.  Id.  at 154-55.  Staff submits 

that the only employees engaged in qualifying activities are those who provide warranty services.  

Id. at 155-56.  Staff further identifies discrepancies between the investments identified in the 

Complaint and the investments identified by Mr. Martinez.  Id. at 159-60. 

The undersigned agrees with Respondents and Staff that the only qualifying domestic 

industry expenditures of Adcraft that have been reliably quantified are those related to warranty 

service activities.  A majority of Adcraft’s domestic employees are engaged in non-qualifying 

activities, such as sales and marketing or distribution and shipping, which are activities of a mere 

importer.  Complainants have failed to present an allocation of Adcraft’s expenditures that 

accounts for the different types of work performed by these employees.18  For the  Adcraft 

employees engaged in warranty service, Mr. Martinez and Dr. Vander Veen use different 

allocation methods but they both calculate labor expenditures of between  and  

related to servicing the DI products.  Both Mr. Martinez and Dr. Vander Veen agree that 

approximately was spent by Adcraft in recent years on third-party payments for 

warranty service on DI products.  Both Mr. Martinez and Dr. Vander Veen agree that 

approximately  in software expenses can be allocated to the warranty service of DI 

products.  Mr. Martinez did not allocate Adcraft’s lease payments to warranty activities, but 

Dr. Vander Veen performed this allocation and found approximately  in qualifying 

expenditures.  Based on this evidence, Adcraft made approximately  in qualifying 

expenditures related to warranty service for the DI products between January 2017 and May 

2019. 

 
18 Complainants attempted to present an allocation of these employees’ activities in their pre-
hearing brief, but this was stricken pursuant to Order No. 47 (Jun. 4, 2020). 
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2. Entrée’s domestic activities 

Complainants identify investments by Entrée in facilities for servicing DI Products and 

storing parts.  CIB at 204-05.  Using the proportion of Entrée’s sales that are DI Products, 

Mr. Martinez allocates approximately  of Entrée’s lease payments from 2017 to 2019 to the 

domestic industry, totaling   CX-5270C (Martinez WS) at Q/A 112-15.  Complainants 

further identify Entrée’s employment of  individuals involved with servicing the DI Products 

and other expenditures related to service and warranty work.  CIB at 218-23.  The total 

compensation for these six employees was  and Mr. Martinez allocates 

approximately half of this amount to the domestic industry, for a total of   CX-5270C 

(Martinez WS) at Q/A 116-21.  Mr. Martinez further identifies  in product safety 

certification costs for the DI Products.  Id. at Q/A 128-31.  Mr. Martinez also allocates  

of Entrée’s payments to  which provides freight services.  Id. at Q/A 132-35.  

Mr. Martinez further identifies in warranty expenditures for the DI Products.  Id. at 

Q/A 137-44. 

Respondents argue that Complainants have overstated Entrée’s qualifying investments.  

RIB at 176-80.  Respondents identify  Entrée employees,  

Mark Suchecki, and  who are engaged in sales, accounting, and customer 

surveys.  Id. at 176-77 (citing JX-0377C (Suchecki Dep. Tr.) at 53-56).  Dr. Vander Veen 

excludes the employment costs for these  employees, leaving a total of in qualifying 

employment expenditures.  RX-0004C (Vander Veen WS) at Q/A 63-66.  Respondents argue 

that Entrée’s product safety certification costs are not domestic industry investments, because the 

certification occurs in China.  RIB at 178.  Respondents further argue that Entrée’s payments to 

Hagar do not qualify as part of the domestic industry because these are for distribution and 
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warehousing activities.  Id. at 178-79.  Respondents do not dispute Complainants’ inclusion of 

warranty payments.  Id. at 179 (citing RX-0004C (Vander Veen WS) at Q/A 69). 

The undersigned agrees with Respondents that Complainants’ identification of labor 

expenditures is over-inclusive, and Dr. Vander Veen’s allocation of investments is more reliable 

than Mr. Martinez’s.  Accordingly, Entrée’s qualifying domestic industry expenditures include 

approximately  in employment expenditures related to servicing the DI Products and 

approximately  in warranty payments between January 2017 and May 2019. 

3. Vulcan’s domestic activities 

Complainants identify investments by Vulcan in facilities for designing, prototyping, and 

testing DI Products.  CIB at 202-04.  Using a sales-based allocation, Mr. Martinez identifies a 

portion of Vulcan’s investments in a facility in Charlotte, North Carolina, finding that 

can be attributed to the DI Products, counting depreciation, utilities, and investments in software 

for 3D drawings.  CX-5270C (Martinez WS) at Q/A 148-60.  Complainants also identify 

expenditures for Vulcan employees and costs associated with in-person warranty support and 

service.  CIB at 212-18.  Mr. Martinez identifies  Vulcan employees who perform work related 

to the DI products and uses a sales-based allocation to estimate  in employment 

expenditures attributable to the domestic industry.  CX-5270C (Martinez WS) at Q/A 161-65.  

Paul Forrest identifies specific activities performed by Vulcan employees related to the DI 

Products: 
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CX-5644C (Forrest WS) at Q/A 68-69.19  Complainants further identify Ted McCann, a business 

development manager for Vesta based in South Bend, Indiana who spends 100% of his time 

servicing and supporting Vesta customers across the United States, including Vulcan.  CIB at 

223; see CX-5644C (Forrest WS) at Q/A 25-26; CX-5645C (Powers WS) at Q/A 85. 

Mr. Martinez allocates  of Mr. McCann’s employment expenses to the domestic 

industry.  CX-5270C (Martinez WS) at Q/A 166-69.  Complainants also identify Vulcan’s 

expenditures in warranty service, which are primarily paid to Hobart Service Corporation 

(“Hobart”), a subsidiary of ITW FEG based in Troy, Ohio.  CIB at 216-17, 223-24; see CX-

 
19 Mr. Forrest identifies specific DI Products that Vesta manufactures for Vulcan: “The Vulcan 
DI Products include Vulcan’s ranges which include SX-36, SX-60, and SX-60F; Vulcan’s fryers 
which include LG300, LG400, LG500, 1VEG35M, 1GR45M, 1GR65M, and 1GR85M; Vulcan’s 
char broilers VCRB25 and VCRB36; Vulcan’s griddles which include VCRG24, VCRG36, and 
VCRG48; Vulcan’s hotplates which include VCRH12, VCRH24, and VCRH36; Vulcan’s 
cheesemelters which include WICM24, VICM24, WICM36, VICM36, WICM48, VICM48, 
WICM60, VICM60, and VICM72; and Vulcan’s stockpots which include VSP100, VSP200F, 
and WSPR1.”  CX-5644C (Forrest WS) at Q/A 28. 
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5644C (Forrest WS) at Q/A 119 (explaining that Hobart performs 85% of the warranty and 

repair work for Vulcan).20  Mr. Martinez counts  of Vulcan’s warranty expenditures for 

the DI Products.  CX-5270C (Martinez WS) at Q/A 170-73.  Complainants further identify 

product certification costs, and Mr. Martinez allocates of these expenditures to the DI 

Products.  Id. at Q/A 174-77. 

Respondents argue that Mr. Martinez’s allocations are unreliable, relying on Dr. Vander 

Veen’s alternative allocation of Vulcan’s domestic industry expenditures.  RIB at 180-86, 192-

93.  Dr. Vander Veen identifies  Vulcan employees who are engaged in qualifying domestic 

industry activities “such as research and development, certification, post-importation sampling 

and inspection, and telephone support for technical service.”  RX-0004C (Vander Veen WS) at 

Q/A 72.  He excludes most of the Vulcan employees identified by Mr. Martinez, categorizing 

their job responsibilities as distribution, warehousing, and sales.  Id. at Q/A 73.  For the 

remaining  employees, Dr. Vander Veen allocates Vulcan’s employment expenses based on 

testimony from Mr. Forrest regarding the time they spent on qualifying activities related to the 

DI Products, calculating a total of  in qualifying employment expenditures.  Id. at Q/A 

74-75.  With respect to product certification costs, Dr. Vander Veen also excludes expenditures 

on certification outside of the United States, leaving a total of   Id. at Q/A 77.  Dr. Vander 

Veen agrees with Mr. Martinez’s estimate of  in warranty expenses for Vulcan.  

RX-0004C (Vander Veen WS) at Q/A 78.  With respect to plant and equipment, Dr. Vander 

 
20 Complainants’ brief submits evidence for the amount of labor and capital expended by Hobart 
for warranty service.  CIB at 216-17 (citing CX-5644C (Forrest WS) at Q/A 120, 121).  These 
amounts appear to overlap with Vulcan’s warranty expenditures, however, and Complainants 
have not attempted to provide any context for Hobart’s investments.  Accordingly, Hobart is not 
considered as a separate entity as part of the domestic industry analysis. 
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Veen estimates that only a small fraction of Vulcan’s Charlotte facility is used for qualifying 

activities regarding the DI Products, counting only of Vulcan’s claimed investments.  Id. at 

Q/A 90.  Dr. Vander Veen agrees with Mr. Martinez, however, that the  investment in 

Solidworks software can be counted as part of the domestic industry.  Id. 

Staff agrees with Respondents that Complainants overstate Vulcan’s domestic industry 

expenditures.  SIB at 158-59.  Staff also argues that Vulcan’s investment in the design and 

development of the DI Products occurred before the 2017-2019 timeframe of claimed domestic 

industry expenditures.  Id. at 158.  Staff further identifies discrepancies between the investments 

identified in the Complaint and the investments identified by Mr. Martinez.  Id. at 160-61. 

The undersigned agrees with Respondents and Staff that Complainants have overstated 

Vulcan’s domestic industry expenditures.  In particular, the activities of Mr. McCann and a 

majority of Vulcan’s employees relate to sales and marketing or distribution and shipping, which 

are activities of a mere importer.  Moreover, Dr. Vander Veen’s allocation of investments is 

more reliable than Mr. Martinez’s.  Accordingly, Vulcan’s qualifying domestic industry 

expenditures between January 2017 and May 2019 include approximately in labor and 

 in plant and equipment related to design, research, and development activities, although 

these values likely undercount the qualifying expenditures.  In addition, Vulcan has invested 

 in warranty expenses. 

4. Nature and Significance 

Complainants submit that the activities of Adcraft, Entrée, and Vulcan demonstrate the 

existence of a domestic industry with respect to the DI Products, based on the nature and 
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significance of their investments.  CIB at 224-33.21  Complainants contend that Adcraft, Entrée, 

and Vulcan are each involved in the design of the DI Products, which is part of the 

manufacturing process.  Id. at 225-26.  Complainants argue that the identified domestic industry 

expenditures represent a significant proportion of the relevant market for the Accused Products 

and DI Products.  Id. at 226-27.  Complainants’ expert Robin Ashton identifies the relevant 

market to be “the market for foodservice economy primary cooking equipment products 

manufactured in China and sold in the U.S.”  CX-5269C (Ashton WS) at Q/A 38.  He identifies 

four primary competitors in this market: Vesta, Rebenet, Atosa, and Kingbetter.  Id. at Q/A 50.  

He calculates the size of the market to be  in 2018 based on the annual sales of these 

four companies, including  in revenue for Vesta in North America that year.  Id. at 

Q/A 59.  Relying on estimates that the market for Chinese manufactured economy primary 

cooking equipment is growing at a rate of about , Mr. Ashton approximates the size of the 

market to be  in 2019.  Id. at Q/A 60.  He uses the same growth rate to estimate a 

market size of  for 2017.  Id. at Q/A 67.  He compares these estimates to the size of 

the overall cooking equipment market to confirm that the amounts are roughly accurate.  Id. at 

Q/A 61-68.  Complainants submit that both the  in domestic 

 
21 Complainants argue that they are not required to meet any threshold for significance, but the 
Commission explicitly suggested that the ALJ make such a determination in its remand opinion.  
See Comm’n Remand Op. (“[O]n remand, the Commission suggests that the ALJ determine 
whether an ‘industry in the United States’ exists (including whether the activities of 
Complainants are beyond those of a ‘mere importer’) before assessing injury.”).  Moreover, in 
two recent investigations involving allegations of trade secret misappropriation, the Commission 
has made explicit determinations of whether a domestic industry exists based on the 
“significance” of complainants’ investments.  See, e.g., Botulinum Toxin, Comm’n Op. at 44-55; 
Bone Cements, Comm’n Op. at 16-36. 
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investments identified by Mr. Martinez and the  recognized 

by Dr. Vander Veen would be significant in this context.  CIB at 226-27.  

Complainants further argue that the domestic investments provide significant “value 

added” to the DI Products.  Id. at 227-32.  Mr. Martinez estimates the “value added” by the 

domestic industry activities by considering the gross profit margins of Adcraft and Entrée for 

selling the DI Products.  CX-5270C (Martinez WS) at Q/A 195-204.  For Adcraft, the gross 

margin on the DI Products is   Id. at Q/A 200.  For Entrée, the gross margin is   Id. 

at Q/A 204.  Complainants submit that these gross margins reflect “ITW’s qualitative indicators 

of value, namely, (1) customer-backed innovation, (2) manufacturing process, and (3) before and 

after sales services.”  CIB at 228 (citing CX-5646C (Schlitz WS) at Q/A at Q/A 34, 55, 62).  

Complainants also contend that the DI Products “account for a significant percentage of 

revenue” for Adcraft and Entrée.  CIB at 232.  Complainants further argue that the domestic 

industry activities are significant and substantial in comparison to Respondents’ activities.  Id. at 

232-33. 

Respondents argue that the nature of the domestic activities claimed by Complainants are 

typical of mere importers in the industry.  RIB at 206-16; RRB at 90-93.  Respondents identify 

Commission precedent excluding expenditures on sales and marketing and post-importation 

inspection.  Id. at 208-09.  Respondents also contend that inventory expenses are routinely 

excluded by the Commission.  Id. at 215.  Respondents also submit that certain product 

certification activities occurred overseas.  Id. at 209-10.  Respondents further argue that design 

and development activities do not qualify as domestic industry activities under subsection 

(a)(1)(A).  Id. at 210-12.  With respect to warranty services, Respondents argue that these 

expenditures are typical of importers in the relevant industry.  Id. at 213-15.  
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Respondents also argue that the amount of alleged investment is not significant.  RIB at 

216-32.  Dr. Vander Veen categorizes the domestic industry expenditures by the nature of the 

activity, attributing  to research and development,  to product certification, 

to post-importation inspection,  to technical service, and  to 

warranty payments.  RX-0004C (Vander Veen WS) at Q/A 95-122.  Dr. Vander Veen compares 

these expenditures to the sales revenue for the DI Products by Adcraft, Entrée, and Vulcan.  Id. 

at Q/A 123-26.  He determines that the amount of Adcraft’s qualifying domestic industry 

expenditures was only  of Adcraft’s sales revenue for the DI Products between January 

2017 and May 2019.  Id. at Q/A 126.  Entrée’s qualifying domestic industry expenditures were 

only  of the Entrée’s sales revenue for the DI Products between January 2017 and 

December 2018.  Id.  Vulcan’s qualifying domestic industry expenditures were only  of 

Vulcan’s sales revenue for the DI Products between January 2017 and May 2019.  Id. 

Respondents further argue that Mr. Ashton’s view of the relevant market for the DI 

Products is inaccurate.  RRB at 84-90.  Respondents argue that it is improper to limit the list of 

Vesta and Rebenet’s competitors to Chinese manufacturers, identifying additional competitors in 

Mexico and the United States, including TriStar, Southbend, U.S. Range, APW, Dean, and Pitco.  

See JX-0337C.0004 (presentation identifying the “Competitive Environment” for Vesta 

products); JX-0394C (Ashton Tr.) at 50-52 (acknowledging that there are “scores” of other 

manufacturers that sell economy primary cooking equipment); JX-0374C (Mohamed Tr.) at 47-

48 (identifying Pitco as a competitor).  Respondents argue that Mr. Martinez improperly 

compares over two years of domestic industry investments to the estimated marketplace revenue 

for only year.  RIB at 230.  Respondents also contend that Mr. Ashton’s estimates for the size of 

the market are unreliable because they are based on guesses for the revenue of other 
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manufacturers.  Id. at 231-32.  Respondents further argue that Complainants have inflated the 

alleged significance of the domestic industry investments by comparing the investments of 

domestic entities with the revenue earned by Chinese manufacturers, rather than directly 

comparing the investments of the domestic entities with the revenue of other domestic entities in 

the alleged “marketplace.”  Id. at 232. 

Staff agrees with Respondents’ arguments that Mr. Martinez’s “value-added” analysis is 

unreliable.  SIB at 165-67.  Staff argues that Complainants’ alleged domestic industry relies on a 

“curated subset” of customers and evidence that is “limited and unreliable.”  Id.  Staff cites 

Commission precedent excluding similar evidence from domestic industry analysis.  Id. 

In reply, Complainants argue that revenue-based allocation is a well-accepted practice at 

the Commission.  CRB at 115-18.  Complainants submit that the accounting records of Adcraft, 

Entrée, and Vulcan are not detailed enough to compare domestic to foreign expenditures or to 

allocate costs to specific products.  See CX-5270C (Martinez WS) at Q/A 197 (“the DI 

Participants did not keep accounting records that would allow me to calculate … cost of foreign 

activities relative to cost of domestic activities for each DI Product”); CX-5646C (Schlitz WS) at 

Q/A 50, 54 (“it is not possible for us to account precisely for engineering time and cost on a per-

product basis”).  Complainants contend that “much of the value created here is based on efforts 

that are difficult to measure like informal market research, trial and error product development 

and engineering efforts, and informal quality control as well as industry expertise, experience 

and knowledge, relationships, and reputation.”  CIB at 231. 

Based on this record, the undersigned agrees with Respondents and Staff that 

Complainants have failed to present a reliable context for evaluating the significance of the 
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domestic industry investments.  For the reasons discussed below, Complainants have thus failed 

to establish the existence of an industry in the United States with respect to the DI Products. 

As discussed above in the discussion of each entity’s domestic industry activities, 

Adcraft, Entrée, and Vulcan have each made qualifying domestic industry expenditures in 

service and warranty activities.  Respondents and Staff argue that these are the activities of mere 

importers, but the Commission has long recognized that service and repair activities qualify as 

part of a domestic industry.  See Certain Airtight Cast and Iron Stoves, Inv. No. 337-TA-69, 

USITC Pub. No. 1126 (Jan. 1981), Comm’n Op. at 10-11 (“These repair and installation aspects 

of this retail trade distinguish this industry from many potential industries because the value 

added domestically is significant.”); Certain Airless Spray Pumps and Components Thereof, Inv. 

No. 337-TA-90, USITC Pub. No. 1199 (Nov. 1981), Comm’n Op. at 10-11 (recognizing the 

value added “in the form of warranty repairs”).  Service and warranty expenditures are the only 

qualifying expenditures that have been reliably quantified for Adcraft and Entrée, with 

approximately  for Adcraft and approximately  for Entrée.  In addition, 

there are  in warranty expenditures for Vulcan.  Vulcan’s qualifying expenditures 

further include approximately related to design, research, and development activities.  

Recognizing these research and development expenditures is consistent with Commission 

precedent.  See Certain Cube Puzzles, Inv. No. 337-TA-112, USITC Pub. 1334, Comm’n Op. at 

27-29 (Jan. 1983) (considering quality control, repair, creation of molds and instruction sheets, 

and design activities as part of a domestic industry); Certain Personal Computers and 

Components Thereof, Inv. No. 337-TA-140, USITC Pub. 1504, Comm’n Op. at 41 (Mar. 1984) 

(Recognizing “[r]esearch and development as well as engineering support for the products at 

issue” as part of the domestic industry). 
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To show the significance of these domestic industry expenditures, Complainants compare 

the amount of the expenditures to the size of “the market for foodservice economy primary 

cooking equipment products manufactured in China and sold in the U.S.”  Complainants do not 

cite any previous investigation where the Commission relied on such a comparison, and 

Commission precedent regarding the consideration of “the marketplace” does not describe a 

particular methodology but emphasizes the importance of considering investments in context.  

See Certain Printing and Imaging Devices and Components Thereof, Inv. No. 337-TA-690, 

Comm’n Op. at 31 (Feb. 17, 2011) (“the magnitude of the investment cannot be assessed without 

consideration of the nature and importance of the complainant’s activities to the patented 

products in the context of the marketplace or industry in question”).  Considering the context of 

the marketplace or industry allows for the possibility that a domestic industry can exist even 

where the complainant is a small entity without large investments.  See Stringed Musical 

Instruments, Inv. No. 337-TA-586, Comm’n Op. at 26 (May 16, 2008) (“taking into account that 

[complainant] is an individual and that the market for guitar parts, however defined, is relatively 

small”).  In the present investigation, Complainants’ invocation of “the marketplace” merely 

demonstrates that Vesta has the largest market share in the United States among Chinese 

manufacturers of low-cost commercial kitchen equipment—this fact does not establish the 

existence of a domestic industry. 

Even if Complainants’ comparison to the size of the “marketplace” were a reasonable 

method for demonstrating the significance of domestic industry investments, the undersigned 

agrees with Respondents and Staff that Mr. Ashton’s estimation of the size of the relevant 

“marketplace” is unreliable.  There is no credible basis for excluding non-Chinese competitors 

from the “marketplace.”  See JX-0337C.0004 (Vesta presentation identifying additional 
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competitors).  In addition, Complainants do not identify reliable sources for revenue data from 

manufacturers other than Vesta and Rebenet.  See RIB at 230-31.  Moreover, the proportion 

claimed by Complainants is unreliable and exaggerated because the numerator totals investments 

over two years while the denominator uses revenues from a single year and Complainants have 

chosen to use the estimated revenue of Chinese manufacturers rather than the higher revenue 

earned by domestic entities.  See RIB at 229-32. 

Complainants’ “value-added” analysis is also flawed because it is calculated by 

comparing the “landed cost” of the DI Products and the sales price of these products.  See CIB at 

228-29.  The undersigned agrees with Respondents and Staff that Complainants’ methodology 

improperly counts investments that do not typically qualify as part of a domestic industry.  

Mr. Martinez’s “value-added” analysis ignores the asserted domestic industry investments 

entirely and fails to distinguish qualifying investments from non-qualifying investments.  As 

recognized by Dr. Vander Veen, the sales price of the DI Products includes value that is added 

by sales and marketing, distribution, and profit—activities of a “mere importer.”  Complainants 

cite no precedent for Mr. Martinez’s “value added” methodology.22 

The only reliable “value added” analysis in the record was offered by Dr. Vander Veen, 

and it shows amounts that are not significant.  Dr. Vander Veen determined that Adcraft’s 

domestic industry expenditures were  of sales revenue, Entrée’s domestic industry 

 
22 In Certain Cube Puzzles, the administrative law judge applied a similar methodology for 
“added value,” counting “profit margin” along with “packaging, quality control, marketing, 
distribution, and overhead.”  Inv. No. 337-TA-112, Recommended Determination, 1982 WL 
212675, *25 (Sept. 27, 1982).  On review, however, the Commission relied only on investments 
related to quality control, packaging, and repair, noting that “neither advertising, promotion nor 
sales has been included in this calculation,” and “[n]or has she considered return on investment.”  
Certain Cube Puzzles, Inv. No. 337-TA-112, USITC Pub. No. 1334 (Jan. 1983), Comm’n Op. at 
30 n.121, 1982 WL 974906, *13 (Dec. 30, 1982). 
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expenditures were  of sales revenue, and Vulcan’s domestic industry expenditures were 

 of sales revenue.  RX-0004C (Vander Veen WS) at Q/A 126.  Dr. Vander Veen’s 

comparison of qualifying domestic industry expenditures to sales revenue is a “value added” 

metric that the Commission has considered in previous investigations to determine whether a 

domestic industry exists.  See Bone Cements, Comm’n Op. at 35-36 (finding domestic industry 

“expenditures are not significant compared to gross sales”); see also Certain Soft-Edged 

Trampolines and Components Thereof, Inv. No. 337-TA-908, Comm’n Op. at 55-57 (Apr. 16, 

2015) (affirming ALJ’s determination that domestic industry expenditures are not significant in 

comparison to gross revenue).  The level of investment that Complainants have shown is not 

quantitatively significant, and the comparison with gross revenue supports a conclusion that no  

domestic industry exists in the present investigation.  See Lelo Inc. v. Int’l Trade Comm’n, 786 

F.3d 879, 882, 885 (Fed. Cir. 2015) (terming 5% of the cost of goods “insignificant”).   

Complainants’ arguments for qualitative significance cannot overcome the lack of 

quantitative significance.  See Id. (“Qualitative factors cannot compensate for quantitative data 

that indicate insignificant investment and employment.”).  Complainants submit that the DI 

Products represent a “major part of the product portfolios and business success of Adcraft and 

Entrée,” CIB at 132, but the fact that a large number of DI Products are imported and sold by 

these entities does not demonstrate the significance of any cognizable domestic industry.  

Complainants highlight Vulcan’s involvement in the design and engineering of the DI Products, 

CIB at 225, but the claimed domestic industry expenditures related to design and engineering are 

significantly smaller than the service and warranty expenditures, constituting a small part of 

Vulcan’s claimed domestic industry.  Complainants fail to tie Vulcan’s claimed design and 

engineering expenditures to any specific DI Product, and it is not clear whether Vulcan’s design 
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work for the DI Products occurred during the time period that Complainants rely on to establish a 

domestic industry.  The record evidence confirms that in the years leading up to the filing of the 

complaint, Adcraft, Entrée, and Vulcan were primarily engaged in the importation, sale, and 

distribution of the DI Products.  Complainants have not shown that the minimal investments in 

the domestic industry by these entities are quantitatively or qualitatively significant. 

D. Injury to the Domestic Industry 

Complainants contend that the alleged domestic industry is injured or will be injured by 

the importation of Rebenet products that compete directly with the DI Products.  CIB at 233-68.  

Documents and testimony show that Rebenet had the intent to compete directly with Vesta by 

selling similar products into similar channels.  Id. at 235-40.   

1. Actual Injury 

Complainants identify evidence that Adcraft, Entrée, and Vulcan have been injured by 

the importation and sale of the accused products.  CIB at 243-46.  Adcraft witnesses identify 

customers that have been lost to importers of Rebenet products.  See CX-5645C (Powers WS) at 

Q/A 136, 162-164, 170-71.  Entrée witnesses claim competition with importers of Rebenet 

products.  See CX-5647C (Suchecki WS) at Q/A 106.  Vulcan witnesses also cite lost sales to 

importers of Rebenet products.  See CX-5644C (Forrest WS) at Q/A 55, 134-135.  Mr. Martinez 

reviewed sales data to show specific losses of sales by Adcraft and Entrée.  CX-5270C (Martinez 

WS) at Q/A 218-29.  Complainants cite other witness testimony identifying other Rebnet 

customers that previously purchased products from Adcraft, Vulcan, and Entrée.  See, e.g., CX-

5269C (Ashton WS) at Q/A 82-86 (identifying evidence that  switched from 

Vesta to Rebenet products); CX-5647C (Suchecki WS) at 104 (discussing Entrée sales to ); 

CX-5644C (Forrest WS) at Q/A 55 (identifying  as a Vulcan 
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customer); CX-5645C (Powers WS) at Q/A 76 (identifying  as a Vulcan 

customer).  Complainants also identify other sales that Vesta lost to Rebenet.  See, e.g., CX-

5646C (Schlitz WS) at Q/A 266 (describing lost sales to ).  ITW estimated that 

competition with Rebenet has caused a on loss of revenue.  CX-5646C (Schlitz WS) at 

Q/A 252-53.  Vulcan estimates that they have lost  dollars in revenue due to 

competition with Rebenet products.  CX-5645C (Powers WS) at Q/A 134.  Complainants argue 

that a substantial percentage of Vesta’s sales lost to Rebenet represent injuries to Adcraft, 

Vulcan, and Entrée, because these three entities are among the largest sellers of Vesta products 

in the United States.  CIB at 246-47.  Complainants further contend that ITW subsidiary Hobart 

has been injured because its business is limited to servicing ITW food equipment products in 

warranty.  CIB at 248-49.  Complainants cite evidence that Rebenet products undercut the 

pricing of the DI Products, identifying specific price disparities for fryers, ranges, ovens, 

griddles, char broilers, cheesemelters, hotplates, and stockpots.  Id. at 250-57.  Complainants also 

claim injury to Vesta’s goodwill and reputation.  Id. at 257-58.  Complainants contend that there 

is a causal nexus between the alleged unfair acts and the claimed injury because the accused 

Rebenet products compete directly with the DI Products.  Id. at 262-68. 

Respondents argue that Complainants’ claims of lost sales are unsupported by reliable 

evidence.  RIB at 240.  Dr. Vander Veen reviewed sales data for Adcraft, Entrée, and Vulcan, 

finding that their sales of DI Products have been increasing since 2017.  RX-0004C (Dr. Vander 

Veen RWS) at Q/A 156-64.  Dr. Vander Veen also finds that the profitability of Adcraft and 

Entrée have increased from 2017 to 2019.  Id. at Q/A 173-74.  In addition, Respondents argue 

that Complainants’ anecdotal evidence of lost customers fails to show that these losses were the 

result of Respondents’ alleged unfair acts.  RIB at 244-48.  Respondents also argue that 
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Complainants’ price comparisons are unreliable.  Id. at 250.  Respondents further argue that 

Complainants’ have failed to show direct competition between each of the Rebenet and Vesta 

products.  Id. at 250-51.  Respondents contend that Complainants’ evidence for loss of market 

share is unreliable and fails to show how the market share for Adcraft, Entrée, or Vulcan has 

changed.  Id. at 252-53.  Respondents further contend that Complainants’ evidence is insufficient 

to show a reduction in employment or harm to goodwill.  Id. at 254.  With respect to any alleged 

loss of service revenue, Dr. Vander Veen offers his opinion that third-party service providers are 

unlikely to be harmed, because they would be able to work on competitor products in addition to 

the DI Products.  RX-0004C (Dr. Vander Veen RWS) at Q/A 192.   

Respondents further argue that Complainants have failed to show a nexus between the 

alleged trade secret misappropriation and the claimed injury.  RIB at 256-57.  Dr. Vander Veen 

identifies numerous other potential sources of competition for the DI Products and additional 

factors affecting sales and profits.  RX-0004C (Dr. Vander Veen RWS) at Q/A 185-89.  

Respondents also argue that Complainants’ allegations of future injury are not supported by 

reliable evidence.  RIB at 261-62.  Respondents further argue that Complainants’ have failed to 

quantify the alleged injury to show that it is substantial.  RIB at 262-65. 

Staff submits that Complainants’ evidence of injury may show competitive harm to 

Vesta, but argues that there is insufficient evidence of injury to the domestic industry 

participants: Adcraft, Entrée, and Vulcan.  SIB at 169-71.  In Staff’s view, injury to these 

downstream entities cannot be inferred from increased competition between Vesta and Rebenet.  

Id. at 171-72.  Staff also argues that Complainants have failed to show a nexus between the 

alleged trade secret misappropriation and the claimed injury, because the trade secrets only relate 

to certain components of the DI Products.  Id. at 173-75.  Staff further argues that Complainants 
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have failed to show a threat of injury to any domestic industry.  Id. at 175-76.  Staff submits that 

the claimed injury is not substantial in the context of the revenue earned by Vulcan.  Id. at 176-

77. 

Based on this record, the undersigned agrees with Complainants that the evidence shows 

that Vesta and its customers have been injured by Respondents’ alleged unfair acts.  But there is 

no substantial injury to a domestic industry because Complainants have failed to establish the 

existence of a domestic industry.  

With respect to lost sales, the evidence is sufficient to show that sales of Vesta’s DI 

Products have been lost to sales of Rebenet products.  Complainants have identified evidence 

that certain customers of Adcraft and Entrée reduced their purchases of Vesta products in favor 

of Rebenet products.  For example,  purchased a modest 

amount of Vesta products from Adcraft in 2017 and 2018 but these sales declined when  

began purchasing Rebenet products from Ace Plus.  CX-5270C (Martinez WS) at Q/A 225-29; 

CX-0427C (Adcraft sales to ; CX-0188C (identifying  as an Ace Plus customer).  

 (“ ”) was a consistent customer of Entrée from 2015 

to 2017 but switched its purchases to Ace Plus from 2017 to 2019.  CX-5270C (Martinez WS) at 

Q/A 220-24; CDX-0001C.42 (Entrée sales to ); CX-0430C (Ace Plus sales to 

); see also CX-5647C (Suchecki WS) at Q/A 107-08 (identifying  as a 

former customer of Entrée).  Anecdotal evidence further supports Complainants’ contentions that 

Adcraft, Entrée, and Vulcan have lost sales of Vesta products to  and  

, who have purchased Rebenet products.  See, e.g., CX-5269C (Ashton WS) at Q/A 82-

86 (identifying evidence that  switched from Vesta to Rebenet products); CX-

5647C (Suchecki WS) at Q/A 104 (discussing Entrée sales to ); CX-5644C (Forrest WS) at 
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Q/A 55 (identifying t and  as Vulcan customers); 

CX-5645C (Powers WS) at Q/A 76 (identifying  as a Vulcan customer); JX-

0069C, JX-0071C, JX-0072CJX-0074C, JX-0075C, JX-0076C (Ace Plus invoices showing sales 

to ). 

Complainants have also identified evidence that many of Rebenet’s products undercut the 

pricing of the DI Products.  In April 2017, Rick Powers identified numerous Rebenet products 

that were being offered for sale at lower prices than comparable Vesta products.  CX-5645C 

(Powers WS) at Q/A 138-45.  Ace Plus offered Rebenet fryers to Entrée at a cheaper price than 

comparable Vesta fryers.  CX-5647C (Suchecki WS) at Q/A 102.  Vulcan purchased Rebenet 

fryers marketed as “same as Vesta” at a lower price than they had paid to Vesta.  CX-5645C 

(Powers WS) at Q/A 82-84.  Complainants compare prices for fryers, ranges, ovens, griddles, 

char broilers, cheesemelters, hotplates, and stockpots sold by Rebenet with Vesta price lists.  CIB 

at 250-57; see, e.g., JX-0072C (Ace Plus invoice to ); JX-0129C (Liangsheng 

invoice to ); see also CX-5646C (Schlitz WS) at Q/A 196-200 (identifying price lists 

for Vesta sales to Entrée, CX-5605C and CX-5606C, and Vulcan, CX-5608C and CX-5609C); 

CX-5645C (Powers WS) at Q/A 148, 150 (identifying Adcraft price lists CX-0950C, CX-0951C, 

and CX-0952C). 

Complainants have also shown that Vesta has lost goodwill as a result of Respondents’ 

alleged unfair acts.  Rebenet has advertised its products as the “same as Vesta,” undermining 

Vesta’s attempts to differentiate its products.  See CX-5646C (Schlitz WS) at Q/A 263 

(describing harms to Vesta).  Vesta’s customers have complained about the introduction of 

Rebenet products into the marketplace.  See CX-5645C (Powers WS) at Q/A 138-45. 
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Complainants have further shown that there is a causal nexus between the alleged unfair 

acts and the injuries to Vesta, Adcraft, Entrée, and Vulcan.  The asserted trade secrets relate to 

the design of certain Rebenet products and components of those products, and the evidence 

shows that these products compete directly with Vesta’s DI Products.  Moreover, there is 

evidence that William Zeng specifically sought to convert Vesta customers.  See, e.g., JX-0257C 

”).  Rebenet markets its 

products as the “same as Vesta,” and some customers of Adcraft, Entrée, and Vulcan have 

purchased competing Rebenet products.  The evidence shows direct competition between the 

accused Rebenet products and the DI Products, and the importation and sale of Rebenet products 

in the United States necessarily affects sales of the DI Products. 

In its remand opinion, the Commission held that injury to the domestic industry could be 

found where “the unfair imports caused lost sales of domestic industry products resulting in 

lower recoupment of those investments and reduced capital to invest in the U.S. industry.”  

Comm’n Remand Op. at 17.  Complainants have made that showing here, where it can be 

inferred that that lost sales by Adcraft, Entrée, and Vulcan will result in fewer domestic 

investments.  Because the domestic industry here is primarily based on investments in service 

and repair for the DI Products, lost sales will necessarily result in fewer products in the United 

States that require such service.  

Complainants have failed to show that this injury is substantial, however.  As discussed 

above, the qualifying domestic investments represent a small proportion of the sales revenue for 

the DI Products.  To the extent that lost sales reduce the amount of capital for Adcraft, Entrée, 

and Vulcan to invest in the domestic industry, the reduction is not substantial.  The injuries 

identified by Complainants with respect to market share, goodwill, and price competition are 
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primarily injuries to Vesta, a Chinese manufacturer that does not make any qualifying domestic 

industry investments.23  With respect to domestic industry participants Adcraft, Entrée, and 

Vulcan, lost profits may affect their domestic industry investments, but the amounts of these 

investments are not substantial.  Complainants claim substantial profit margins for Adcraft and 

Entrée, see CX-5270C (Martinez WS) at Q/A 195-204  profit margin for Adcraft;  

profit margin for Entrée), but only a fraction of this profit is invested in qualifying domestic 

industry activities.  See RX-0004C (Vander Veen WS) at Q/A 126 (Adcraft’s domestic industry 

expenditures are  of sales revenue; Entrée’s expenditures are  of sales revenue).24  The 

profit earned by Adcraft, Entrée, and Vulcan is primarily invested in the importation and 

distribution of goods or to sales and marketing, which do not qualify as part of the domestic 

industry.  This is not a case where Complainants have made significant upfront investments in 

the domestic industry that must be recouped through future sales—the only qualifying 

investments of this type are Vulcan’s research and development costs of  over three 

years, which is a small fraction of Vulcan’s sales revenue.  The other qualifying domestic 

industry expenditures are for repairs and warranty service payments to third parties, which are 

 
23 One of the examples of lost sales cited by Complainants is a customer, , that 
switched from purchasing Vesta products to purchasing Rebenet products.  See CX-5646C 
(Schlitz WS) at Q/A 266.  did not interact with any part of the claimed domestic 
industry, however—its purchases of both Vesta and Rebenet products were completed through 
respondent Ace Plus, who shipped the products from China.  Id.  Vesta’s loss of these sales to 
Rebenet does not injure any part of the domestic industry. 

24 With respect to Entrée, it is not clear that the introduction of Rebenet products reduced their 
profits, as Mr. Suchecki testified that “we sold the Rebenet products for about  
than our price for Vesta products, but our profit margins for the products were the same on these 
sales.”  CX-5647C (Suchecki WS) at Q/A 102. 
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not long-term investments. 25  As discussed above, the amount of these domestic industry 

expenditures is not significant in the context of the importation and sale of the DI Products.  The 

statute requires a domestic industry to be “substantially” injured, but this threshold cannot be met 

when no significant domestic industry exists.  

2. Threat of Injury 

To determine whether unfair acts threaten to cause a substantial injury, the Commission 

considers such indicia as (1) substantial foreign manufacturing capacity; (2) ability of imported 

product to undersell the domestic product; (3) explicit intention to enter into the U.S. market; (4) 

the inability of the domestic industry to compete with the foreign products because of vastly 

lower foreign costs of production and lower prices; and (5) the significant negative impact this 

would have on the domestic industry.  Rubber Resins and Processes for Manufacturing Same, 

Inv. No. 337-TA-849, Pub. No. 4816 (Aug. 2018), Comm’n Op at 64 (Feb. 26, 2014).  “The 

threatened injury must also be ‘substantive and clearly foreseen,’ with a causal connection 

between the action of the respondents and the threatened injury.”  Id. (citation and internal 

quotation marks omitted).   

Complainants submit that there is a substantial threat of injury for the same reasons that 

discussed above with respect to actual injury.  CIB at 234-35.  Complainants contend that 

Rebenet has substantial foreign manufacturing capacity, Rebenet products are priced below 

Vesta products, and Rebenet products have already entered the U.S. market.  Id.; CRB at 131-32.  

 
25 Complainants contend that one third-party service provider, Hobart, has been injured because 
its services are limited to ITW food equipment products in warranty.  CIB at 248-49.  
Complainants have not provided any context for determining whether the injury to Hobart is 
“substantial,” however.  See supra, n.20.  There is no evidence that any other third-party service 
providers have been injured.  See RX-0004C (Dr. Vander Veen RWS) at Q/A 192 (explaining 
that third-party service providers can work on both Rebenet and Vesta products). 
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With respect to the threat of injury, Mr. Martinez offers his opinion that “Rebenet was able to 

penetrate the market in a very short amount of time; thus, their ability to increase their share in 

the immediate future is likely.”  CX-5270C (Martinez WS) at Q/A 235.  He further cites 

reductions in Adcraft’s workforce and the potential loss of employment for Ted McCann, 

Vesta’s business development manager in the United States.  Id. at Q/A 236. 

Respondents argue that there is insufficient evidence in the record regarding Rebenet’s 

manufacturing capacity.  RIB at 261-62.  Respondents further submit that any future loss of 

employment is speculative.  Id.  Staff agrees with Respondents that Complainants have failed to 

demonstrate any threat of future injury.  SIB at 175-76.  

The undersigned finds that Complainants’ evidence regarding the threat of future injury is 

not materially different from the evidence of actual injury.  Complainants have shown lost sales 

by Vesta, Adcraft, Entrée, and Vulcan due to competition with Rebenet, and this is likely to 

continue in the future.  Complainants have failed to show that any injury or threatened injury to 

the domestic industry is substantial, however.  As discussed above, lost sales do not significantly 

impact the claimed domestic industry.   

 

  Accordingly, Complainants have not shown that there is any substantial 

threat to a domestic industry.  

VI. CONCLUSIONS OF LAW  

Based on the foregoing, and the record as a whole, it is the undersigned’s final initial 

determination in this investigation that there is no violation of section 337 of the Tariff Act of 

1930, as amended, 19 U.S.C. § 1337, in the importation into the United States, the sale for 

importation, and/or the sale within the United States after importation of certain commercial 
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kitchen equipment and components thereof for use in restaurants, bars, cafes, cafeterias, or the 

like. 

This determination is based on the following conclusions of law: 

1. The Commission has subject matter jurisdiction over this investigation, in 
personam jurisdiction over Respondents, and in rem jurisdiction over the accused 
products. 

2. There has been an importation into the United States, sale for importation, or sale 
within the United States after importation of the accused products by the 
Respondents. 

3. Respondents have misappropriated certain of Complainants’ trade secrets in the 
manufacture of certain accused products. 

4. Complainants have not shown that Respondents tortiously interfered with 
contracts. 

5. Complainants have not shown that the importation and sale of accused products 
has the threat or effect of destroying or substantially injuring a domestic industry. 

I hereby certify the record in this investigation to the Commission with this final initial 

determination.  Pursuant to Commission Rule 210.38, the record further comprises the 

Complaint and exhibits thereto filed with the Secretary, and the exhibits attached to the parties’ 

summary determination motions and the responses thereto.  19 C.F.R. § 210.38(a). 

Pursuant to Commission Rule 210.42(c), this initial determination shall become the 

determination of the Commission 45 days after the service thereof, unless a party files a petition 

for review pursuant to Commission Rule 210.43(a), the Commission orders its own review 

pursuant to Commission Rule 210.44, or the Commission changes the effective date of the initial 

determination.  19 C.F.R. § 210.42(h)(6).   

This initial determination is being issued with a confidential designation pursuant to 

Commission Rule 210.5 and the protective order in this investigation.  Within ten days of the 

date of this document, the parties must jointly submit a statement to the attorney advisor for this 
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investigation stating whether or not each party seeks to have any portion of this document 

redacted from the public version. Should any party seek to have any portion of this document 

redacted from the public version thereof, the parties shall attach to the statement a copy of a joint 

proposed public version of this document indicated with red brackets any portion asserted to 

contain confidential business.  To the extent possible, the proposed redacting should be made 

electronically, in a PDF of the issued order, using the “Redact Tool” within Adobe Acrobat, 

wherein the proposed redactions are submitted as “marked” but not yet “applied.” The parties’ 

submission concerning the public version of this document should not be filed with the 

Commission Secretary. 

Redactions should be limited to avoid obscuring the reasoning underlying the 

decision.  Parties who submit excessive redactions may be required to provide an additional 

written statement, supported by declarations from individuals with personal knowledge, 

explaining why each proposed redaction meets the definition for confidential business 

information in 19 C.F.R. § 201.6(a). 

SO ORDERED. 

            
Charles E. Bullock 
Chief Administrative Law Judge 
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