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One deficiency in Dynamics’ presentation of these expenses, however, is the extent to 

which they properly exclude Dynamics’ non-payment card research and development.   See, e.g. 

Certain Subsea Telecommunication Systems and Components Thereof, Inv. No. 337-TA-1098, 

Comm’n Op. at 41 (Oct. 21, 2019) (“The Commission has found that complainants have not 

satisfied the domestic industry requirement where the complainant failed to allocate expenses to 

account for non-domestic industry products that do not practice the patent.”).  Documents such as 

a 2018/2019 board presentation (CX-0020C; RX-0143C) and revenue spreadsheet (CX-0201C), 

discussed by Mr. Weiner (CX-1200C at Q/A 94-96), demonstrate that Dynamics conducts non-

payment card business such as software and loyalty programs (see, e.g., id. at Q/A 3; RX-0623C 

(listing “Mobile and Digital Payment Services”)).  Yet the records which form the basis for 

Dynamic’ overall ER&D amounts (CX-1202C at Q/A 77; CDX-1202.6C; CX-0854C; CX-0055C) 

are not clearly limited to payment card activities.   

For example, CX-0100C appears to be a spreadsheet of expenses for Dynamics as a whole, 

per department code, but Mr. Thomas uses its figures as if they are limited to payment card-only 

ER&D.  See CX-1202C at Q/A 71; compare CX-0854C (column “Plant & Equipment Investments 

by Department”) with CX-0100C (each tab, “Supplies and Equipment Total” and “Facilities/IT 

total”).  CX-0055C (a.k.a. RX-0646C), a listing of capital equipment value, similarly appears to 

apply to all of Dynamics, but it is attributed in this investigation to just payment cards.  CX-1202C 

at Q/A 67-68.  Finally, building and facility expenses are allocated based on square footage of 

rooms simply labeled “non-manufacturing” (see id. at 62; CX-1200C at Q/A 44-46), which could 

conceivably include software and loyalty ER&D.  Nevertheless, this is not an issue discussed by 

Samsung, and the record is not so clear as to dismiss all of Dynamics’ calculations as unreliable. 
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 A potentially related shortcoming involves Mr. Thomas’s one-quarter and one-fifth 

allocations for Emulation and Manufacturing ER&D categories, discussed above.  As he explains, 

he assigned one-quarter of Emulation expenses because (at the time—the C6 card has since been 

excluded from consideration towards domestic industry) he believed there were four domestic 

industry products in the investigation.  CX-1202C at Q/A 87.  Similarly, he assigned one-fifth of 

Manufacturing expenses because (again, the C6 has since been rendered ineligible) he believed 

there were five domestic industry products.  Id.  He explains this is appropriate because several 

domestic industry products have never been commercially produced, so manufacturing numbers 

(i.e., those used to allocate Production expenses) are inappropriate.  Id. at 88.   

This is not sound reasoning, however.  While the number of cards produced may not be an 

appropriate allocation for cards still in development (e.g., SMCC and Emirates NBD), that does 

not make blanket one-quarter or one-fifth allocations proper.  These ratios seem to have been 

selected simply based on the number of DI Products Mr. Thomas believed were in the case.   Thus, 

the allocations do nothing to accommodate and exclude any non-DI Products in Dynamics’ 

collection of payment cards.  This is important because Dynamics’ records suggest such cards 

exist, including “ePlate,”   and  models (see CX-0020C at *19, 22, 27; 

RX-0020C at 25:25-26:6 (production manager, Mr. Mazock, indicated awareness of a  

 not listed on CX-0020C at *22); CX-0201C at Tab “Rev by Type”; RX-0623C; 

Hr’g Tr. at 782:6-783:8, 788:6-15, 789:7-18;); and Dynamics asserts that it incorporates 

technology developed for one card product into others as appropriate (CRB at 70 (citing, inter alia, 

CX-1198C at Q/A 133; CX-1200C at Q/A 97-99, 109); CX-1200C at Q/A 109-110).  Surprisingly, 

and despite Samsung’s assertions on the existence of the  neither Dynamics nor its 

witnesses’ written testimony make mention of the  at all.  See generally CIB; CRB; CX-
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1202C; CX-1200C; CX-1198C; CX-1197C at Q/A 54 (citing, but not discussing, Aozora 

agreements). 

Nevertheless, it is not possible to reliably ascertain from the record what impact Dynamics’ 

failure to exclude the  or any other non-DI Products, has on the calculus.  As mentioned, 

Dynamics’ witnesses are silent on the issue; and while Samsung’s economic expert, Ms. Mulhern, 

mentions the  card, among others, multiple times as reason to discount all of Dynamics’ 

figures (RX-1678C at Q/A 24, 39, 45-54), she does not actually opine that the quantitative 

investment behind  was so material or meaningful as to make a difference (see RX-1678C 

at Q/A 24, 39, 45-54; Hr’g Tr. at 782:6-783:8, 788:6-15, 789:7-18).  Even if this intent is assumed, 

no evidence or quantitative figures are discussed.  Such general assertions of unreliability are not 

persuasive in light of the Commission’s flexibility with economic prong allocations.  See, e.g., 

Magnetic Data Storage, Inv. No. 337-TA-1012, Comm’n Op. at 114-116; Carburetors, Inv. No. 

337-TA-1123, Comm’n Op. at 9-10; Solid State Storage, Inv. No. 337-TA-1097, Comm’n Op. at 

17-21 (“Other than averring that Mr. Uriarte’s estimate of the amount of time BNI’s employees 

spend working on Altima I is unreliable due to lack of documentary corroboration, Respondents 

did not provide specific persuasive evidence showing that Mr. Uriarte’s time estimates for Altima 

I are unreliable”); see generally 19 C.F.R. § 210.37(a) (“The proponent of any factual proposition 

shall be required to sustain the burden of proof with respect thereto.”) 

 Samsung’s other points of opposition fare similarly, or are otherwise not persuasive.  For 

example, Samsung argues certain capital equipment may, given the vendor name (“  

”) actually be located outside the United 

States.  RIB at 137 (citing RX-1678C at Q/A 62-64; RX-0646C;).  This is not an unreasonable 

proposition, but Samsung does not explain why or how this constitutes a material difference.  See 
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Certain Movable Barrier Operator Systems and Components Thereof, Inv. No. 337-TA-1118, 

Comm’n Op. at 26 n.10 (Jan. 12, 2021) (acknowledging that foreign costs may be useful and 

relevant, but holding the absence of that information does not preclude economic prong when 

“there is nothing to suggest that the consideration of [such costs] would lead to the conclusion that 

CGI’s domestic investments were not significant”).  Indeed, according to Dynamics’ calculations, 

all capital equipment, whether domestic or overseas, comprises only around  of Dynamics’ total 

domestic ER&D plant and equipment.  CX-0854C (“Lab Equipment”). 

Samsung also argues that two of the four DI Products (SMCC and Emirates NBD) should 

not be counted in any amount for any patent because only the CIBC and IndusInd cards were “in 

existence at the time of the complaint.”  RIB at 135-136; RRB at 71 (“the SMCC and Connected 

Wallet Card—have never been manufactured and are still, at best, products in development”).  But 

the absence of an Emirates NBD device has already been taken into account and Samsung’s expert 

admits the SMCC card was produced in discovery to experiment with outside-the-reader 

communication.  RX-1675C at Q/A 202-203; RDX-1065C; RPX-0035.  Samsung does not 

contend that the sample was in any way manufactured after the filing of the complaint, as was the 

case with the October 17, 2019 Emirates NBD device.  To the extent Samsung advances the point, 

the Commission does not require domestic industry articles to be commercialized.  Certain Non-

Volatile Memory Devices and Products Containing the Same, Inv. No. 337-TA-1046, Comm’n 

Op. at 41-42 (Oct. 26, 2018)). 

Specific to Production expenses, Samsung complains that Dynamics divides them between 

only the CIBC and IndusInd cards, thereby “ignoring the use of the facility for products in 

development.”  RIB at 136-137 (citing, inter alia, RX-1678C at Q/A 38-41); RRB at 72.  

Respondents cite no evidence to show that more than a de minimis amount of cards, still in 
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by virtue of the claimant’s asserted commercial activity in the United States.”  Id.  In short, 

“[q]ualitative factors cannot compensate for quantitative data that indicate insignificant investment 

and employment.”  Id. at 885.  The Commission has since made clear that some sort of comparative 

analysis must be made before significant or substantial can be found.  See, e.g., Certain Gas Spring 

Nailer Products and Components Thereof, Inv. No. 337-TA-1082, Notice of Comm’n 

Determination at 3 (Dec. 12, 2019) (“Gas Spring Nailers”); Certain Carburetors and Products 

Containing Such Carburetors, Inv. No. 337-TA-1123, Comm’n Op. at 17-19 (Oct. 28, 2019) 

(“Carburetors”). 

a. Subsection (A) – Plant and Equipment 

Dynamics presents several contexts to show the alleged significance of its investments 

under subsection (A).  First, Dynamics compares the investments calculated above to its own total 

domestic plant and equipment expenses of approximately $  from 2016-July 2019.  CIB 

at 126-127 (citing CX-1202C at Q/A 94).  Dynamics argues the CIBC, IndusInd, and SMCC 

product investments presented above (Tables DI-1, DI-3) represent 27.9%, 10.6% and 8% of this 

total across the same timeframe.  Id. at 127 (citing CX-1202C at Q/A 85).  Dynamics contends it 

is appropriate to add together the percentages for those products that have been found to practice 

each patent, and when done, significance is evident.  See generally id. 

In another context, Dynamics compares the same plant and equipment expenses to foreign 

plant and equipment.  CIB at 127-129.  Dynamics provides two approaches, one with only its own 

expenses considered, and another adding payments to  its vendor in 

 which produces unfinished payment cards, among other things.  See id.  For Dynamics’ own 

expenses, it argues “Mr. Thomas used CX-0204C and CX-0100C to determine that Dynamics’ 

foreign plant and equipment expenses were $  in 2016, $  in 2017, $  in 2018.  

In 2019, those expenses were $ 2 through July 12.”  Id. at 128 (citing CX-1202C at Q/A 97-
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Samsung begins its opposition by restating that Dynamics has overestimated its domestic 

investments, and claiming that all but the conversion cost-context, summarized above, are 

“meaningless comparisons.”  See RIB at 139-140; see id. at 140 n.21 (“relative concentration of a 

domestic industry product to the complainant’s product offerings is [] inappropriate . . . would 

punish diversified companies and provide undeserved benefit to complainants with fewer product 

lines.”).  As to conversion costs, Samsung argues Dynamics “mischaracterizes the share of 

domestic internal conversion costs for the CIBC and IndusInd cards.”  Id. at 140 (citing RX-1678C 

at Q/A 65-83).  More specifically, and with particular respect to the IndusInd product, Samsung 

contends the board presentation (CX-0020C; RX-0143C) is a poor substitute for actual cost of 

production data; and, regardless, shows “the value added by domestic activities is quantitatively 

insignificant” (RIB at 141). 

The record supports finding significant investment in plant and equipment for each of the 

153, 100, and 631 patents under Dynamics’ comparisons to foreign investment.  Samsung does 

not challenge Dynamics’ estimates as to its own foreign P&E or the propriety of using payments 

to  as a surrogate for actual facility and equipment costs.  With these figures in hand, the 

domestic investments are $  for the 153 patent, $  for the 100 patent, and the 

same $  for the 631 patent.  When each is added to the total foreign plant and equipment 

estimate of $ , the resulting domestic as a percentage of total becomes 34.4%, 56.6%, and 

56.6% for each patent, respectively.  The more-than-half value added by the domestic plant and 

equipment for the 100 and 631 patents is certainly significant, as is the roughly one-third value 

added for the 153 patent under the test promulgated by Lelo.   

One possible impediment to this determination is that the true value of  plant and 

equipment, properly allocated to the CIBC, IndusInd, and SMCC cards is unknown and could 
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conceivably be higher than Dynamics’ payments.  Without evidence in the record here, however, 

this is purely speculation, and discovery from a foreign non-party supplier may have been difficult 

for this investigation. 

Samsung’s reference to the 2018 board presentation and low internal conversion costs is 

not wholly without merit, either.  A  added value from “internal” or domestic activity would 

likely not be considered significant.  See CX-0020C at *25; CX-0893C.  Neither party has 

adequately explained, however, where the “conversion” cost figures come from (e.g., whether they 

incorporate plant and equipment fixed costs or represent variable costs), or how they may be more 

or less probative of economic prong domestic industry than the approach taken above (i.e., 

documented facility and equipment costs, allocated across products). 

Accordingly, the balance of the evidence in this investigation supports finding economic 

prong domestic industry met under subsection (A) for the 153, 100, and 631 patents under 

Dynamics’ allegations of technical prong.  

Further, should the above determinations regarding technical prong domestic industry be 

accepted—i.e., that no products have been shown to practice the 153, 100, or 631 patents save the 

CIBC card and the 100 patent—then economic prong is met only for the 100 patent.  In this 

circumstance, the $  domestic plant and equipment investment equates to around 44% of 

worldwide value add.  This absolute amount and conservative percentage6 would not be considered 

insignificant or “modest.”  Carburetors, Inv. No. 337-TA-1123, Comm’n Op. at 17, 24 (citing 

Lelo, 786 F.3d at 885). 

 

 
6  This is conservative because it assumes all $  in foreign costs over 2016-July 2019 
are for the CIBC card, when in reality some are for the IndusInd.  See CX-0800C at *3. 
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Total 
(Dynamics + 

) 
 

$           

 

See CX-1202C at Q/A 157; CDX-1202.21C.  Finally, Dynamics contends, again, qualitative 

significance because its domestic plant and equipment “are critical to the development and 

production of those products and add significant value to the products.”  See generally CIB at 138-

139. 

 Samsung’s arguments in opposition to significance are largely discussed above as they are 

not particular to either subsections (A) or (B).  See generally RIB at 139-142; RRB at 71-73.  And 

as determined above, they do not outweigh the otherwise reliable evidence under the 

Commission’s flexible economic prong standard.   

 The record supports finding significant investment in labor and capital for each of the 153, 

100, and 631 patents under Dynamics’ comparisons to foreign plant and equipment—with 

modification.7  Although not discussed in the parties’ briefs, Dynamics’ expert, Mr. Thomas, 

 
7  Dynamics alternatively argues the investments are significant because it “derives a 
significant portion of its revenues from sales of its domestic industry cards.”  CIB at 138 (citing).  
While the Commission has accepted this context in the past, the question is really not how 
important the DI Product is to the complainant—but how important the United States is to the DI 
Product.  Lelo, 786 F.3d at 883 (“All of the foregoing requires a quantitative analysis in order to 
determine whether there is a “significant” increase or attribution by virtue of the claimant's asserted 
commercial activity in the United States”); see, e.g., Carburetors, Inv. No. 337-TA-1123, Comm’n 
Op. at 18 (providing examples of domestic-to-foreign and “value added to the product from a 
complainant’s activities in the United States” analyses); Certain Tobacco Heating Articles and 
Components Thereof, Inv. No. 337-TA-1199, Notice at 2-3 (Feb. 18, 2021) (supplementing 
economic reasoning to add significance based on context of domestic operations as compared to 
worldwide operations); Certain Movable Barrier Operator Systems and Components Thereof, Inv. 
No. 337-TA-1118, Separate Views of Chair Kearns Regarding Economic Prong Issues at 1-3 (Jan. 
12, 2021) (discussing importance of considering domestic and foreign expenditures related to the 
domestic industry products). 
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The addition of these raw material (i.e., capital) costs nearly doubles’ Dynamics foreign 

labor and capital amounts.  Yet, there is no material change to the proportion of value added by 

Dynamics’ domestic labor.  As determined above, the domestic labor investments are $  

for the 153 patent, $  for the 100 patent, and the same $  for the 631 patent.  

When each is added to the total foreign plant and equipment estimate of $ , the resulting 

domestic as a percentage of total becomes 40.9%, 50.3%, and 50.3% for each patent, respectively.  

The one-half value added by the domestic labor for the 100 and 631 patents is certainly significant, 

as is the almost one-half value added for the 153 patent.   

 Accordingly, the balance of the evidence in this investigation supports finding economic 

prong domestic industry met under subsection (B) for the 153, 100, and 631 patents under 

Dynamics’ allegations of technical prong. 

 Further, should the above determinations regarding technical prong domestic industry be 

accepted—i.e., that no products have been shown to practice the 153, 100, or 631 patents save the 

CIBC card and the 100 patent—then economic prong is met only for the 100 patent.  In this 

circumstance, the $  domestic labor and capital investment equates to around 24% of 

worldwide value add.  This absolute amount and conservative percentage9 would not be considered 

insignificant or “modest.”  Carburetors, Inv. No. 337-TA-1123, Comm’n Op. at 17, 24 (citing 

Lelo, 786 F.3d at 885). 

 

 

 
9  This is conservative as it assumes all $  in foreign costs over 2016-July 2019 are 
for the CIBC card, when, in reality, a large amount was for the IndusInd.  See CX-0800C at *3. 
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B. Domestic Industry in the Process of Being Established 

As explained throughout this initial determination, the only domestic industry that can be 

supported by the Connected Wallet Card (a.k.a. Emirates NBD) is one that is “in the process of 

being established”; and the only patent which is alleged to have such an industry is the 545 patent.  

Also as determined, practice of the 545 patent, i.e., technical prong, is “in the process of being 

established.”  This leaves the question of whether significant domestic investment towards the 545 

patent, i.e., economic prong, is similarly “in the process of being established.”   

Dynamics argues such an industry is being established for the Connected Wallet Card 

“through designing and developing prototypes that incorporate the cellular technology protected 

by the ’545 patent.”  CIB at 139 (citing CX-1202C at Q/A 169; Thermoplastic Motors, Inv. No. 

337-TA-1073, Comm’n Op. at 6).  Dynamics continues, “[t]here is also a significant, if not certain, 

likelihood that Dynamics’ domestic industry in the Connected Wallet Card products will be 

satisfied in the future.”  Id. (citing CX-1198C at Q/A 73; Hr’g Tr. at 36:21-25; 87:11-14).  For 

support, Dynamics looks to the Connected Wallet Card agreements it has entered into, or explored, 

with financial institutions, both prior to (e.g., CX-0046C) and after (e.g., CX-0231C) the complaint 

(see CIB at 139-140).  Dynamics also points to agreements and negotiations with mobile network 

providers, over the same time frame, to supply the cellular connectivity required by the 545 patent 

(see id. at 140 (citing CX-0121C; CX-0122C; CX-0124C; CX-0236C; CX-1197C at Q/A 54, 63, 

65, 86)), as well as the general focus of its research and development team on getting the product 

“fully operational” (id. at 140-141 (citing, inter alia, CX-1200C at Q/A 112-113; CX-1198C at 

Q/A 84, 99-132; CX-1197C at Q/A 13, 79, 85-88; CX-0020C at *3-13)).  Dynamics acknowledges 

much of the above effort is on-going,  

 of the product.  Id. at 141-142 (citing, inter alia, CX-1198C at Q/A 99-132; CX-1197C 
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at Q/A 13, 82-88).  Only briefly does Dynamics mention where the future work for the Connected 

Wallet Card will take place once commercialized; it expects domestic activity levels similar to the 

CIBC and IndusInd products.  See CRB at 73-74 (citing CX-1201C at Q/A 20-49). 

In opposition, Samsung contends the  development cycle behind the 

Connected Wallet Card, combined with a failure to practice the patent by the filing of the 

complaint, evidences no “‘significant likelihood that the industry requirement will be satisfied in 

the future.’”  See RIB at 142-144 (citing, inter alia, Stringed Instruments, Inv No. 337-TA-586, 

Comm’n Op. at 13; CX-1202C at Q/A 165-166); RRB at 73 (citing RX-0215C at *4; RX-1678C 

at Q/A 35; RX-0148C; RX-0143C; RX-0040C at 34:12-17; RX-0042C at 259:23-260:5; Hr’g Tr. 

at 86:14-87:14).  Samsung claims 

 

 (RIB at 143 (citing RX-0040C at 34:22-35:7, 211:1-16)) and  

 (id. (citing CX-0072C; RX-0042C at 166:6-19, 167:8-20, 168:18-

169:4)).  Finally, Samsung argues “there is substantial uncertainty regarding whether future 

investment in the Connected Wallet Card will occur in the U.S.,” and cites foreign law over 

personalization activities and cellular network testing as examples of needed investment that will 

indisputably occur overseas.  RIB at 144 (citing RX-0040C at 210:4-17; Hr’g Tr. at 115:25-116:4, 

133:22-134:11; RX-0020C at 35:8-24, 115:9-14). 

The Commission’s test for a domestic industry “in the process of being established” is “if 

the complainant can ‘demonstrate that it is taking the necessary tangible steps to establish such an 

industry in the United States’ and that there is a ‘significant likelihood that the industry 

requirement will be satisfied in the future.’”  Thermoplastic Motors, Inv. No. 337-TA-1073, 

Comm’n Op. at 11 (citing Stringed Instruments, Inv. No. 337-TA-1073, Comm’n Op. at 13).  Thus, 
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the test is not whether the complainant is taking steps to commercialize a product, and will likely 

have that commercialization in the future—but whether the complainant is taking steps towards 

making a domestic industry as defined by statute exist (19 U.S.C. § 1337(a)(2), (3)), and will likely 

succeed.  Put another way, the test evaluates what is being done to effect “in the United States, 

relating to the articles protected by [the right concerned] . . . significant investment in plant and 

equipment[,] significant employment of labor or capital[, or] substantial investment in . . . 

exploitation, including engineering, research and development, or licensing.”  Id. 

Dynamics has not met its burden, in that it has not shown, or even argued, which subsection 

of Section 337 its future domestic industry will satisfy.  See, e.g., Certain Pouch-Type Battery 

Cells, Battery Modules, and Battery Packs, Components Thereof, and Products Containing the 

Same, Inv. No. 337-TA-1179, Order No. 51 at 1 (Dec. 14, 2020) (“SK seems summary 

determination for an ‘industry in the process of being established under Section 337(a)(2), as 

reflected by its investment in plant and equipment pursuant to Section 337(a)(3)(A).’”), affirmed 

in relevant part, Notice at 2 (Jan. 14, 2021); Non-Volatile Memory, Inv. No. 337-TA-1046, 

Comm’n Op. at 40 (noting complainant pursued “in the process of being established” under 

subsections (A), (B), and (C))).  Even if it is assumed subsections (A) and (B) are what is claimed, 

Dynamics’ briefing is unclear as to whether the recounted activities (e.g., agreement negotiation, 

hardware redesign, etc.) are themselves the significant domestic activity (see, e.g., CRB at 73 

(“Dynamics has made significant efforts”)) or are what will lead to that activity by virtue of the 

product being out in the market (see, e.g., CRB at 73 (discussing “future investment”)).  

Instead of either option, Dynamics seems to assume that any commercialization of the 

Connected Wallet Card automatically means a domestic industry (see CIB at 139-142); it is only 

at the end of its rebuttal brief, and in response to Samsung’s argument, that Dynamics first 
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mentions where Connected Wallet Card activity will take place (see CRB at 73-74)—the  most 

critical question.  Yet even here, Dynamics only attacks Samsung’s doubts as “rank speculation” 

without citing any affirmative evidence of its own.  Id. (citing RX-0020C at 25:4-24, 56:2-57:16 

(witness having no knowledge of when Connected Wallet Card production will occur); CX-1201C 

at Q/A 20-49 (witness explaining no plans to move more CIBC or IndusInd production overseas, 

with no mention of Connected Wallet Card)).  There is also no estimation, rough or otherwise, as 

to what the financial figures of that future domestic industry would be, nor explanation on why 

they would be “significant.”  Altogether, Dynamics’ effort would not be sufficient for a 

complainant asserting a domestic industry “exists,” and is likewise not sufficient for showing one 

“in the process of being established.” 

Accordingly, Dynamics has not shown economic prong domestic industry for the 545 

patent. 

IX. CONCLUSIONS OF LAW 

1. The Commission has in rem jurisdiction over the Accused Products, multifunction 
emulators and products containing same. 

2. The importation or sale requirement of Section 337 is satisfied for all respondents. 

3. Dynamics has not been shown to practice any claims of U.S. Patent No. 8,827,153. 

4. Dynamics has been shown to practice claim 1 of U.S. Patent No. 10,032,100, but 
not claims 6 or 8. 

5. Dynamics has not been shown to practice any claims of U.S. Patent No. 10,223,631. 

6. Dynamics has not been shown to practice any claims of U.S. Patent No. 10,255,545 
but has shown practice is “in the process of being established.”  

7. The domestic industry requirement is not satisfied with respect to the 153 patent. 

8. The domestic industry requirement is satisfied with respect to the 100 patent. 

9. The domestic industry requirement is not satisfied with respect to the 631 patent. 

10. The domestic industry requirement is not satisfied with respect to the 545 patent. 
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11. Samsung directly infringes claims 1 and 7 of the 153 patent. 

12. Samsung directly infringes claims 1, 12, and 18 of the 100 patent. 

13. Samsung directly infringes claims 1, 4, 6, and 22 of the 631 patent. 

14. Samsung directly infringes claims 1, 3, and 5 of the 545 patent. 

15. Claims 1 and 7 of the 153 patent have not been shown to be invalid under 35 U.S.C. 
§ 103. 

16. Claims 1, 8, 12, and 18 of the 100 patent have been shown to be invalid under 35 
U.S.C. § 102 due to anticipation, but not claim 4.  Claims 1, 6, and 12 have been 
shown to be invalid under 35 U.S.C. § 103, but not claim 4.  No claims of the 100 
patent have been shown to be invalid under 35 U.S.C. §§ 102(f), 112, or 116. 

17. Claim 1 of the 631 patent has been shown to be invalid under 35 U.S.C. § 102 due 
to anticipation, but not claim 4.  Claims 1, 4, 6, and 22 have been shown to be 
invalid under 35 U.S.C. § 103.  No claims of the 631 patent have been shown to be 
invalid under 35 U.S.C. §§ 102(f), 112, or 116.   

18. Claims 1, 3, and 5 of the 545 patent have been shown to be invalid under 35 U.S.C. 
§ 102 due to anticipation.  No claims have been shown to be invalid under 35 U.S.C. 
102(f) or 116. 

19. There is no violation of Section 337 with respect to the 153 patent. 

20. There is no violation of Section 337 with respect to the 100 patent. 

21. There is no violation of Section 337 with respect to the 631 patent. 

22. There is no violation of Section 337 with respect to the 545 patent. 

X. RECOMMENDED DETERMINATION ON REMEDY AND BOND 

The Commission’s Rules provide that subsequent to an initial determination on the 

question of violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, the 

administrative law judge shall issue a recommended determination concerning the appropriate 

remedy in the event that the Commission finds a violation of section 337, and the amount of bond 

to be posted by respondent during Presidential review of the Commission action under section 

337(j).  See 19 C.F.R. § 210.42(a)(1)(ii). 
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The Commission has broad discretion in selecting the form, scope, and extent of the 

remedy in a section 337 proceeding.  Viscofan, S.A. v. Int’l Trade Comm’n, 787 F.2d 544, 548 

(Fed. Cir. 1986).  Under Section 337(d)(1), if the Commission determines as a result of an 

investigation that there is a violation of section 337, the Commission is authorized to enter either 

a limited or a general exclusion order.  19 U.S.C. § 1337(d)(1).  A limited exclusion order (“LEO”) 

instructs the U.S. Customs and Border Protection (“CBP”) to exclude from entry all articles that 

are covered by the patent at issue and that originate from a named respondent in the investigation.  

A general exclusion order instructs the CBP to exclude from entry all articles that are covered by 

the patent at issue, without regard to source.  Certain Purple Protective Gloves, Inv. No. 337-TA-

500, Comm’n Op. at 5 (Dec. 22, 2004).  Under section 337(f)(1), the Commission may issue a 

cease and desist order (“CDO”) in addition to, or instead of, an exclusion order.  19 U.S.C. § 

1337(f)(1).  The Commission generally issues a cease and desist order directed to a domestic 

respondent when there is a “commercially significant” amount of infringing, imported product in 

the United States that could be sold, thereby undercutting the remedy provided by an exclusion 

order.  See Certain Crystalline Cefadroxil Monohydrate, Inv. No. 337-TA-293, USITC Pub. 2391, 

Comm’n Op. on Remedy, the Public Interest and Bonding at 37-42 (June 1991); Certain 

Condensers, Parts Thereof and Prods. Containing Same, Including Air Conditioners for 

Automobiles, Inv. No. 337-TA-334 (Remand), Comm’n Op. at 26-28 (Sept. 10, 1997). 

Additionally, during the 60-day period of Presidential review under 19 U.S.C. § 1337(j), 

“articles directed to be excluded from entry under subsection (d) . . . shall . . . be entitled to entry 

under bond prescribed by the Secretary in an amount determined by the Commission to be 

sufficient to protect the complainant from any injury.”  See 19 U.S.C. § 1337(j)(3).  “The 

Commission typically sets the bond based on the price differential between the imported infringing 
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product and the domestic industry article or based on a reasonable royalty.  However, where the 

available pricing or royalty information is inadequate, the bond may be set at one hundred (100) 

percent of the entered value of the infringing product.”  Certain Industrial Automation Systems 

and Components Thereof Including Control Systems, Controllers, Visualization Hardware, 

Motion and Motor Control Systems, Networking Equipment, Safety Devices, and Power Supplies, 

Inv. No. 337-TA-1074, Comm’n Op. at 13 (Apr. 23, 2019) (“Automation Systems”) (public 

version) (citation omitted). 

A. Limited Exclusion Order 

Should a violation be found, Dynamics argues the Commission “should issue LEOs 

covering each of Samsung respondents’ Accused Products,” to “exclude from entry into the United 

States the Samsung respondents’ Accused Products that infringe the asserted claims of 

the ’153, ’100, ’631, and ’545 patents.”  CIB at 143.  Dynamics denies the need for any sort of 

continuing reporting requirement from itself to the Commission during the period of exclusion on 

the status of its ongoing domestic industry.  See id.  Dynamics argues such reports are not proper 

when a complainant, such as itself, has “expended ‘substantial efforts . . . in establishing a domestic 

industry in articles that practice the’ asserted patents.”  Id. (citing Non-Volatile Memory, Inv. No. 

337-TA-1046, Comm’n Op. at 50-51).  Dynamics contends there is no danger of it ceasing its 

domestic investments, it has no plans to reduce staff, it has had continuous increases in annual 

revenue, and it is otherwise close to commercial production of two additional products, the SMCC 

and Emirates NBD.  See id. at 143-144 (citing, inter alia, CX-1197C at Q/A 13; CX-1200C at Q/A 

80-81; CX-1201C at Q/A 27-30; Hr’g Tr. at 761:25-762:7; RX-0623C); CRB at 74.  Thus, 

according to Dynamics, “there is no reason for the Commission to take the extraordinary step of 

burdening Dynamics with periodic reporting on the status of its domestic industry” when there is 
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an equal ability for Samsung to petition for modification or recission of the LEO if Dynamics’ 

condition changes.  CIB at 144.   

This is contrasted with Samsung’s request for a repair and replacement exception to the 

LEO, where Dynamics impliedly argues in its initial brief that no supporting information was 

produced during the fact discovery period.  See id. at 144-145 (citing [Certain Audio Processing 

Hardware, Software, and Products Containing the Same], Inv. No. 337-TA-1026, Order No. 58 at 

6-7 [(Aug. 15, 2017)]; [Certain Automated Teller Machines, ATM Products, Components Thereof, 

and Products Containing the Same], Inv. No. 337-TA-972, Order No. 29 at 2 [(Aug. 24, 2016)]).  

In its reply brief, Dynamics specifies that the one document cited by Samsung on this topic 

indicates its liability for any previously sold product would be the purchase price, negating the 

need for repair or refund.  CRB at 75 (citing RIB at 147; RX-1631 at *7; Certain Magnetic Data 

Storage Tapes & Cartridges Containing the Same, Inv. No. 337-TA-1076, Comm’n Op. at 61-62 

(June 20, 2019)).   

Samsung notes that the MST feature at issue in this investigation is just one among many 

payment options included within Samsung Pay; and that it has been de-emphasized and then 

discontinued by the most recent product offerings.  See RIB at 146-17 (citing, RX-1676C at Q/A 

22-25; RX-1359C; RX-1465C; RX-1474C).  Samsung acknowledges that should a violation be 

found, an LEO should enter, but it should explicitly exempt the Hardware-Modified Products and 

Software-Modified Products and allow for warranty and maintenance commitments to Samsung’s 

customers.  Id. at 147 (citing, inter alia, RX-1631 at *6); RRB at 74-75.   

Samsung also contends  that “Dynamics 

should be required to provide quarterly updates as to its financial state and immediately inform the 

Commission if it intends to cease its alleged domestic industry activities.”  RIB at 144 (citing 
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Certain Variable Speed Wind Turbines and Components Thereof, Inv. No. 337-TA-376, Comm’n 

Notice, 1996 WL 1056330, at *3-4 (Nov. 1996) (“Wind Turbines”)).  Samsung then refers to a 

variety of evidence allegedly demonstrating Dynamics’   See id. at 

145-146; RRB at 73-74 (citing RX-0155C at *4, 8; RX-0040C at 113:8-114:8, 18:12-19:5; Hr’g 

Tr. at 127:15-128:2).   

Should the Commission find a violation, it is recommended that a limited exclusion order 

issue—an outcome the parties do not oppose.  As for Samsung’s concerns over the Software-

Modified Products and Hardware-Modified Products, it is recommended the Commission include 

a standard certification provision within the LEO.  The Commission has instructed that 

“[c]ertification provisions aid U.S. Customs and Border Protection (‘CBP’) in enforcing 

Commission orders but ‘do not mandate that CBP accept certification as proof that the articles in 

question are not covered’ by the limited exclusion order.”  Certain Robotic Vacuum Cleaning 

Devices and Components Thereof Such as Spare Parts, Inv. No. 337-TA-1057, Comm’n Op. at 55 

(Feb. 1, 2019).  Additionally, according to the Commission, “[t]he standard provision does not 

allow an importer to simply certify that it is not violating the exclusion order.  Rather, CBP only 

accepts a certification that the goods have been previously determined by CBP or the Commission 

not to violate the exclusion order” and “it has been Commission practice for the past several years 

to include certification provisions in its exclusion orders to aid CBP.”  See Certain Road Milling 

Machines and Components Thereof, Inv. No. 337-TA-1067, Comm’n Op. at 15, 15 n. 5 (Aug. 7, 

2019) (citations omitted).  Infringement by the Software-Modified Products and Hardware-

Modified Products has been evaluated in this investigation and thus their importation will be 

permitted, if warranted, with the standard certification provision.  
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It is not recommended that Dynamics be subject to quarterly reporting requirements on the 

state of its domestic industry.  The investigation Samsung references to support the requirement, 

Wind Turbines, involved distinguishable circumstances.  The complainant there had already filed 

for bankruptcy before the Commission’s decision and had indicated in a submission that “it may 

sell its manufacturing business as a going concern and that it is presently identifying third parties 

who may be interested in purchasing various aspects of its business and patented technology.”  See 

Inv. No. 337-TA-376, Comm’n Op., 1996 WL 1056330 at *13-14, 16.  Indeed, the Commission 

observed that in a bankruptcy filing, the complainant “represented that it was – formerly in the 

business of manufacturing utility-scale wind powered electric power plants.”  Id. at *13-14 

(emphasis in original).  There is nothing in the record to suggest Dynamics is actively winding 

down its operations, and Samsung does not suggest this is happening.  To the contrary, the record 

shows intensive efforts to commercialize the SMCC and Emirates NBD products are continuing, 

as is IndusInd production, .”  See RX-0155C at 

*4, 8.  As noted by Dynamics, the Commission has considered such efforts as weighing against 

reporting requirements.  CIB at 143 (citing Non-Volatile Memory, Inv. No. 337-TA-1046, Comm’n 

Op. at 50-51 (“Given the substantial efforts and expenditure so far expended by Macronix in 

establishing a domestic industry in articles that practice the ’602 patent, the Commission declines 

to include a reporting requirement as to the status of Macronix’s domestic industry in the process 

of being developed.”)).  

As for a warranty and repair exception, this involves a consideration of the public interest.  

See e.g., Certain Two-Way Radio Equipment and Systems, Related Software and Components 

Thereof, Inv. No. 337-TA-1053, Comm’n Op. at 31-32 (Dec. 18, 2018).  Public interest was not 



 
 

 190  

delegated to the administrative law judge in this investigation.  EDIS Doc. No. 685056.  

Accordingly, no recommendation is provided on this issue. 

B. Cease and Desist Order 

Should a violation be found, Dynamics argues CDOs should issue “against each of the 

Samsung respondents because they maintain commercially significant inventories of infringing 

products in the United States that are used to fulfill sales to their U.S. customers.”  CIB at 145-

146.  Specifically, Dynamics cites Samsung’s website used to accept and facilitate orders of 

infringing goods in the United States (id. at 147 (citing CX-0767 at *3)) and Samsung’s inventory 

of  Accused Products in  domestic locations (id. (citing CX-0739C at *3-6; CX-

1202C at Q/A 175; CX-0909C)). 

In opposition, Samsung argues Dynamics has not met its burden on the issue (RIB at 148) 

and, regardless, no CDO should issue against Samsung Electronic Corporation “as SEC’s activities 

in foreign markets do not implicate the Asserted Patents” (id.).  Samsung further seeks an 

exemption, as under any LEO, for “ongoing product support for MST functionality in devices 

imported before the end of the Presidential Review period.”  Id. 

Complainants bear the burden on the issue of cease and desist orders.  Certain Microfluidic 

Devices, Inv. No. 337-TA-1068, Comm’n Op. at 23 (Jan. 10, 2020).  Such orders “are generally 

issued when, with respect to the imported infringing products, respondents maintain commercially 

significant inventories in the United States or have significant domestic operations that could 

undercut the remedy provided by an exclusion order.”  Id. at 22-23 (citations omitted).  The 

interrogatory response provided by Samsung and cited by Dynamics demonstrates  

 are stored in the U.S., which constitutes a significant inventory.  CX-0739C at 

*5-6.  Further, given that Samsung Electronics America, Inc. is a subsidiary of Samsung 
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Electronics Co., Ltd., it is appropriate to issue CDOs to both respondents regardless of which 

actually controls the U.S. inventory.  See Certain Three-Dimensional Cinema Systems and 

Components Thereof, Inv. No. 337-TA-939, Comm’n Op. at 63-64 (Aug. 23, 2016).  Moreover, to 

the extent Samsung’s reference to SEC and foreign markets involves exportation of this inventory, 

that activity would not be prohibited under a CDO.  See Non-Volatile Memory, Inv. No. 337-TA-

1046, Comm’n Op. at 53 (“CDOs do not preclude exportation of covered products so Toshiba’s 

concerns as to its exportation of infringing goods are unfounded.”).   

Accordingly, it is recommended that cease and desist orders issue against each Samsung 

respondent. 

C. Bond 

The Commission has held that “[t]he complainant bears the burden of establishing the need 

for a bond” during the Presidential Review period.  See Robotic Vacuums, Inv. No. 337-TA-1057, 

Comm’n Op. at 68.  In this investigation, Dynamics argues the typical price-differential approach 

for calculating a bond is inappropriate here “because Samsung’s infringing products include a 

variety of products, pricing variations, and distribution methods compared to Dynamics’ domestic 

industry products.”  CIB at 149.  Dynamics argues royalty rates as provided in the only license it 

has entered into for the Asserted Patents should also not be considered because:  (1) “[licensee 

LG]  

 (id. at 149 (citing CX-0284)); and (2) the  

 (id. at 149-150 (citing CX-0054C; CX-1202C at Q/A 180, 

182)).  Thus, reasons Dynamics, “a 100% bond is necessary to protect Dynamics from injury 

during the Presidential review period due to the loss of revenues or royalties that would otherwise 
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accrue if the Samsung respondents were licensed to the asserted patents.”  Id. at 150 (citing Cinema 

Systems, Inv. No. 337-TA-939, Comm’n Op. at 68).   

In opposition, Samsung argues the bond should be set to zero because there would be no 

competitive advantage resulting from a violation:  “Dynamics does not manufacture or sell 

products competing with the Accused Products, and it has not alleged the ‘injury’ it will suffer.”  

RIB at 148-149 (citing Certain Coenzyme Q10 Products and Methods of Making Same, Inv. No. 

337-TA-790, Initial Determination, 2012 WL 5383646, at *175-177 (Sept. 27, 2012)).  Samsung 

continues, as an alternative, that Dynamics’ LG license is comparable based on the licensed 

product and  and per-unit royalty rate terms.  Id. (citing RX-

0159C at *1-5).  The agreement, reasons Samsung, supports, at most, a bond of  per 

unit.  See id. at 149-150.  In reply, Samsung refers to Dynamics’ statement on “‘loss of revenues 

of royalties that would otherwise accrue if the Samsung respondents were licensed to the asserted 

patents’” to further justify its proposed bond based on a reasonable royalty.  RRB at 75 (citing CIB 

at 150). 

Dynamics has not shown the need for a bond in the event of a violation.  While the 

Commission has made clear that a 100% bond is appropriate when a price differential is not 

practical or not possible given the record, the overall focus is to protect the complainant from 

injury.   Non-Volatile Memory, Inv. No. 337-TA-1046, Comm’n Op. at 67 (citing 19 C.F.R. § 

210.50(a)(3)).  When, as is the case here, no domestic industry product is even available for 

purchase in the United States (Hr’g Tr. at 34:2-9 (discussing CIBC in Canada, IndusInd in India)), 

a price differential is not simply impractical but impossible.  Correspondingly, the injury described 

by Dynamics (CIB at 150 (“loss of revenues or royalties that would otherwise accrue if the 

Samsung respondents were licensed to the asserted patents”)) pertains only to royalty revenue from 
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Samsung, as opposed to third parties.  That allegedly lost royalty would presumably not arise, even 

if Samsung was licensed, from products not imported by Samsung during the Presidential review 

period.  As Dynamics actively argues against a bond based on reasonable royalty or anything less 

than 100% (see CIB at 149-150), no bond is warranted.  Certain Digital Video Receivers and 

Related Hardware and Software Components, Inv. No. 337-TA-1103, Comm’n Op. at 32 (May 

13, 2020) (“The Commission agrees with the RD’s conclusion that Rovi failed to justify the need 

for a bond, including that Rovi did not establish an appropriate price differential in view of the 

absence of reliable pricing information . . . or royalty rate, where Rovi failed to show the role of 

these patents in the portfolio patent licenses . . . .”). 

Accordingly, it is recommended that no bond requirement should issue.  
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XI. INITIAL DETERMINATION AND ORDER 

Based on the foregoing,10 it is my Initial Determination that there is no violation of Section 

337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the importation into the United 

States, the sale for importation, or the sale within the United States after importation of certain 

mobile devices with multifunction emulators, in connection with the asserted claims of U.S. Patent 

Nos. 8,827,153, 10,032,100, 10,223,631, and 10,255,545. 

Furthermore, it is my determination that a domestic industry in the United States exists that 

practices or exploits U.S. Patent No. 10,032,100, but no others.   

I certify to the Commission this Initial Determination, together with the Record of the 

hearing in this investigation consisting of the following:  the transcript of the evidentiary hearing, 

with appropriate corrections as may hereafter be ordered; and the exhibits accepted into evidence 

in this investigation.11  

Pursuant to 19 C.F.R. § 210.42(h), this Initial Determination shall become the 

determination of the Commission sixty (60) days after the date of service of the Initial 

Determination, unless a party files a petition for review of the Initial Determination within twelve 

(12) business days after service of the Initial Determination pursuant to 19 C.F.R. § 210.43(a) or 

the Commission, pursuant to 19 C.F.R. § 210.44, orders on its own motion, a review of the Initial 

Determination or certain issues therein.  Any issue or argument not raised in a petition for review, 

 
10  The failure to discuss any matter raised by the parties or any portion of the Record herein 
does not indicate that said matter was not considered.  Rather, any such matter(s) or portion(s) of 
the Record has/have been determined to be irrelevant, immaterial or meritless.  Arguments made 
on brief which were otherwise unsupported by Record evidence or legal precedent have been 
accorded no weight. 
 
11  The pleadings of the parties filed with the Secretary need not be certified as they are already 
in the Commission’s possession in accordance with Commission rules. 
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or response thereto, will be deemed to have been abandoned and may be disregarded by the 

Commission in reviewing the Initial Determination pursuant to 19 C.F.R. § 210.43(b) and (c).  
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Confidentiality Notice: 

 This Initial Determination is being issued as confidential, and a public version will be 

issued pursuant to Commission Rule 210.5(f).  Within seven (7) days of the date of this Initial 

Determination, the parties shall jointly submit:  (1) a proposed public version of this opinion with 

any proposed redactions bracketed in red; and (2) a written justification for any proposed 

redactions specifically explaining why the piece of information sought to be redacted is 

confidential and why disclosure of the information would be likely to cause substantial harm or 

likely to have the effect of impairing the Commission’s ability to obtain such information as is 

necessary to perform its statutory functions.12 

SO ORDERED. 

 
 
 
________________________________ 

                                                                                    Cameron Elliot 
                                                                                    Administrative Law Judge 
 

 
12  Under Commission Rules 210.5 and 201.6(a), confidential business information includes:   
information which concerns or relates to the trade secrets, processes, operations, style of works, or 
apparatus, or to the production, sales, shipments, purchases, transfers, identification of customers, 
inventories, or amount or source of any income, profits, losses, or expenditures of any person, 
firm, partnership, corporation, or other organization, or other information of commercial value, the 
disclosure of which is likely to have the effect of either impairing the Commission’s ability to 
obtain such information as is necessary to perform its statutory functions, or causing substantial 
harm to the competitive position of the person, firm, partnership, corporation, or other organization 
from which the information was obtained, unless the Commission is required by law to disclose 
such information.  See 19 C.F.R. § 201.6(a).  Thus, to constitute confidential business information 
the disclosure of the information sought to be designated confidential must likely have the effect 
of either:  (1) impairing the Commission’s ability to obtain such information as is necessary to 
perform its statutory functions; or (2) causing substantial harm to the competitive position of the 
person, firm, partnership, corporation, or other organization from which the information was 
obtained. 
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