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Photographs of the interior of the domestic industry products show that they practice the 

limitations of claim 10 requiring “an electrically-powered driving mechanism disposed adjacent 

the flame component and applying a force on the flame component to actuate the flame 

component to sway or swing.”  See CX-0308C at 17, CX-0309C at 18, CX-0310C at 15, CX-

0311C at 7, CX-0312C at 7, CX-0313C at 8; Shackle Decl. ¶¶ 102–107. 

As discussed above in the context of claim 1, photographs of the interior of the domestic 

industry products also show that they practice the limitations of claim 10 requiring “one light-

emitting element contained entirely within an interior of the enclosure” positioned to emit light 

“through the through hole of the upper surface of the enclosure, and onto at least one surface of 

the first portion of the flame component, thereby illuminating the flame component from a light 

source external to the flame component.”  See CX-0308C at 17, CX-0309C at 19, CX-0310C at 

16, CX-0311C at 8, CX-0312C at 8, CX-0313C at 9; Shackle Decl. ¶¶ 108–111.   

Moreover, the interior photographs show that the accused Veraflame, Ningbo Shanhuang, 

Yiwu, and Virtual Candles products practice the limitations of claim 10 requiring that “the 

enclosure comprises at least two enclosure elements operably configured to connect to form the 

enclosure having a cavity and the through hole,” “wherein at least one of the enclosure elements 

comprises a cradle on its sidewall forming an installation location for one or more of the at least 

one light-emitting element,” and “the installation location is operably configured to allow the at 

least one light-emitting element to emit light at a direction towards the through hole.”  CX-

0308C at 18-21, CX-0309C at 20-21, CX-0310C at 17-18, CX-0311C at 8-9, CX-0312C at 8-9, 

CX-0313C at 10-11; Shackle Decl. ¶¶ 112–122. 

Additional photographs of the interior of the domestic industry products further show that 

they practice the final limitation of claim 10 requiring the flame component to include a 
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“magnet” and “the electrically-powered driving mechanism comprises a coil positioned near the 

magnet of the flame component, energized by an electronic control circuit to produce a changing 

magnetic field interacting with the magnet of the flame component, thereby causing movement 

of the flame component.”  CX-0308C at 18-21, CX-0309C at 20-21, CX-0310C at 17-18, CX-

0311C at 8-9, CX-0312C at 8-9, CX-0313C at 10-11; Shackle Decl. ¶¶ 112–122. 

3. Dependent Claims 

Additional photographs of the V-Wire products show that they practice the limitations of 

dependent claims 2-4, 6, 7, 9, 10, and 12-15 of the ’402 patent.  CX-0308C at 8-24; CX-0309C at 

7-25; CX-0310C at 7-23; Shackle Decl. ¶¶ 126-28. 

Additional photographs of the Pin & Socket products show that they practice the 

limitations of dependent claims 4, 6, 9, 14, and 15 of the ’402 patent.  CX-0311C at 4-11; CX-

0312C at 4-11; CX-0313C at 5-13; Shackle Decl. ¶¶ 129-31. 

Staff does not dispute Complainants’ domestic industry contentions with respect to the 

’402 patent.  Staff Resp. at 23-24.  Accordingly, the V-wire products practice claims 1-10 and 

12-15 of the ’402 patent, and the Pin & Socket products practice claims 1, 4-6, 9, 10, 14 and 15 

of the ’402 patent. 

VII. THE ’971 PATENT 

The ’971 patent is entitled “Electronic Lighting Device and Method for Manufacturing 

Same.”  CX-0005, cover.  The ’971 patent relates in general to an electronic candle that creates a 

visual experience of true fire while simplifying manufacturing.  The ’971 patent has 30 claims.  

Complainants accuse Ningbo Mascube’s Sharper Image candle of infringing claims 1-4, 6-11, 

14-17, 20-25, 27, and 28 of the ’971 patent.  Memo. at 54.  Complainants also contend that their 
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Pin & Socket Pillar candle practices claims 1 and 4.  Id. at 63.   Of the asserted claims, claims 1, 

4, and 16 are independent. 

Independent claim 1 recites: 

1. An electronic lighting device for simulating a candle, comprising: 

an outer shell having a shape to resemble a candle and including a 
curved sidewall spanning around the perimeter of the outer shell and an 
upper surface intersecting the sidewall and having a through hole; 

a core contained within the outer shell and structured to include an upper 
portion that encircles an internal cavity of the core and provides an 
opening that at least partially aligns with the through hole of the outer 
shell, wherein the core includes a cradle formed in the upper portion; 

a flame component structured to include a top portion shaped to look like 
a flame; 

a support element attached to the core and coupled to the flame 
component within the internal cavity to project the flame component out 
of the opening; 

a lighting element contained entirely within the interior of the core and 
positioned at least partially on the cradle at an angle with respect to an 
axis passing through the cradle and a longitudinal central axis of the 
core, the lighting element to emit blinking light from within the internal 
cavity onto the flame component through the opening; and 

a control circuitry to cause the lighting element to emit the blinking light 
on the flame component. 

Claims 2, 3, 6-11, 14 and 15 depend either directly or indirectly through an intervening 

claim from claim 1.  The dependent claims recite: 

2. The device of claim 1, wherein the lighting element includes an LED 
operable to emit the blinking light onto the top portion of the flame 
component to produce an elliptical shape on a surface of the top portion 
to create a flickering effect of a candle flame of the device. 

3. The device of claim 2, wherein the flickering effect of a candle flame 
created by the device substantially resembles a true flame when viewed 
from a distance of 1 m or greater and at an angle of 120 degrees or 
smaller. 



PUBLIC VERSION 
 

 

40 
 

*     *     * 

 6. The device of claim 1, wherein the lighting element includes a LED 
light. 

7. The device of claim 6, wherein the LED light includes a warm white 
LED light. 

8. The device of claim 1, wherein the control circuitry is at least partially 
disposed on a printed circuit board (PCB). 

9. The device of claim 1, further comprising a base that includes a 
battery compartment to contain one or more batteries and to electrically 
connect the one or more batteries with the control circuitry to supply 
electrical power to the control circuitry. 

10. The device of claim 1, wherein the control circuitry includes a 
microprocessor to control operations of the lighting element to produce a 
flickering effect of a candle flame by the emitted blinking light on the 
flame component. 

11. The device of claim 10, wherein the control circuitry includes a timer 
and a switch in electrical communication with the microprocessor to 
cause the light emitting element to emit the blinking light for a 
predetermined duration of a time cycle and not emit the blinking light for 
a remaining duration of the time cycle outside the predetermined 
duration. 

*     *     * 

14. The device of claim 1, wherein the flame component includes a 
bottom portion that is positioned within the internal cavity beneath a 
light emitting region of the light emitting element. 

15. The device of claim 1, wherein the flame component includes a 
middle portion shaped to be narrower than a lower end of the top portion. 

Independent claim 4 recites: 

4. An electronic lighting device for simulating a candle, comprising: 

an outer shell having a shape to resemble a candle and including a 
curved sidewall spanning around the perimeter of the outer shell and an 
upper surface intersecting the sidewall and having a through hole; 

a core contained within the outer shell and structured to include an upper 
portion that encircles an internal cavity of the core and provides an 
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opening that at least partially aligns with the through hole of the outer 
shell, wherein the core includes a cradle formed in the upper portion; 

a flame component structured to include a top portion shaped to look like 
a flame; 

a support element attached to the core and coupled to the flame 
component within the internal cavity to project the flame component out 
of the opening; 

a lighting element contained entirely within the interior of the core and 
positioned at least partially on the cradle at an angle with respect to an 
axis passing through the cradle and a longitudinal central axis of the 
core, the lighting element to emit blinking light from within the internal 
cavity onto the flame component through the opening; and 

a control circuitry to cause the lighting element to emit the blinking light 
on the flame component, wherein emitted blinking light on the flame 
component includes a brightness and an elliptical shape that cause the 
flame component to resemble a true fire. 

Claims 25 and 17-28 depend either directly or indirectly through an intervening claim 

from claim 4.  The dependent claims recite: 

25. The device of claim 4, wherein the flickering effect of a candle flame 
created by the device substantially resembles a true flame when viewed 
from a distance of 1 m or greater and at an angle of 120 degrees or 
smaller. 

*     *     * 

27. The device of claim 4, wherein the control circuitry includes a 
microprocessor to control operations of the lighting element to produce a 
flickering effect of a candle flame by the emitted blinking light on the 
flame component. 

28. The device of claim 27, wherein the control circuitry includes a timer 
and a switch in electrical communication with the microprocessor to 
cause the light emitting element to emit the blinking light for a 
predetermined duration of a time cycle and not emit the blinking light for 
a remaining duration of the time cycle outside the predetermined 
duration. 

Independent claim 16 recites 
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16. A method for simulating a true candle flame in an electronic lighting 
device including a shell surrounding a core having a through hole on a 
top surface, comprising: 

emitting a blinking light from a light emitting element of the electronic 
lighting device contained entirely below the top surface of the core and 
positioned at least partially in a cradle formed in the core so that the 
emitted light is projected at an angle onto a flame component of the 
electronic lighting device at least partially disposed in the cavity of the 
core and protruding out of the through hole of the core to resemble a 
candle flame, the angle being with respect to a longitudinal axis of the 
light emitting element and the core, 

wherein the flame component is attached to the core via a supporting 
element in the cavity; and 

controlling, by a control circuitry of the electronic lighting device, the 
lighting element to emit the blinking light to produce a flickering effect 
of the true candle flame based on the light illuminated onto the flame 
component. 

Claims 17 and 20-24 depend either directly or indirectly through an intervening claim 

from claim 16.  The dependent claims recite: 

17. The method of claim 16, wherein the lighting element includes a 
LED light. 

*     *     * 

20. The method of claim 16, wherein the light emitting element is 
positioned at angle that is between 30 degrees and 40 degrees with 
respect to the longitudinal axis of the light emitting element and the core. 

21. The method of claim 16, wherein the controlling the lighting element 
by the control circuitry includes providing a control signal to emit the 
blinking light for a predetermined duration based on a timer. 

22. The method of claim 16, wherein the emitting the blinking light onto 
the flame component includes emitting a concentrated light beam onto 
the flame component that produces an elliptical shape on a surface of the 
flame component to create the flickering effect of the candle flame. 

23. The method of claim 22, wherein the produced flickering effect of 
the candle flame substantially resembles a true flame when viewed from 
a distance of 1 m or greater and at an angle of 120 degrees or smaller. 
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24. The method of claim 16, wherein the emitting the blinking light on 
the flame component includes a brightness and is visible on the flame 
component as an elliptical shape that causes the flame component to 
resemble a true fire. 

A. Claim Construction 

The Markman Order construed the term “a flame component structured to include a top 

portion shaped to look like a flame” recited in claims 1 and 4 and  “a flame component of the 

electronic lighting device” recited in claim 16 means “a sheet onto which light is projected to 

simulate a flame, the sheet having an upper end above the surface of the enclosure and a lower 

end below the surface of the enclosure and the sheet being capable of swinging or swaying.”  

Order No. 24 at 56-57. 

B. Infringement  

Complainants accuse Ningbo Mascube’s Sharper Image candle of infringing claims 1-4, 

6-11, 14-17, 20-25, 27, and 28 of the ’971 patent.  Memo. at 54. Complainants rely on an 

analysis by Dr. Shackle based on the infringement claim charts attached to the complaint and 

virtual inspections of certain accused products.  Shackle Decl. ¶¶ 477-97; CX-0079 (Complaint 

Exhibit 44). 

1. Claim 1 

Photographs of the exterior of Ningbo Mascube’s Sharper Image candle show that it 

infringes the limitations of claim 1 requiring an electronic lighting device comprising “an outer 

shell having a shape to resemble a candle and including a curved sidewall spanning around the 

perimeter of the outer shell and an upper surface intersecting the sidewall and having a through 

hole.” See CX-0079 at 1; Shackle Decl. ¶¶ 479-80. 
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Sharper Image Candle, CX-0079 at 1. 

 

Photographs of the interior of Ningbo Mascube’s Sharper Image candle show that it 

infringes the limitations of claim 1 requiring “a core contained within the outer shell and 

structured to include an upper portion that encircles an internal cavity of the core and provides an 

opening that at least partially aligns with the through hole of the outer shell, wherein the core 

includes a cradle formed in the upper portion.”  See CX-0079 at 2; Shackle Decl. ¶ 481. 

 
Sharper Image Candle, CX-0079 at 1. 

 

Photographs of components inside Ningbo Mascube’s Sharper Image candle show that it 

infringes the limitations of claim 1 requiring “a flame component structured to include a top 

portion shaped to look like a flame” and capable of swinging, with “a support element attached 
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to the core and coupled to the flame component within the internal cavity to project the flame 

component out of the opening.”  See CX-0079 at 3-4; Shackle Decl. ¶¶ 481-83. 

 
Sharper Image Candle, CX-0079 at 3. 

 

Additional photographs of the interior of Ningbo Mascube’s Sharper Image candle show 

that it infringes the limitations of  claim 1 requiring “a lighting element contained entirely within 

the interior of the core and positioned at least partially on the cradle at an angle with respect to 

an axis passing through the cradle and a longitudinal central axis of the core.”  See CX-0079 at 

4-5; Shackle Decl. ¶ 484. 

Additional photographs of components inside Ningbo Mascube’s Sharper Image candle 

and an analysis of electric signals using an oscilloscope show that this product infringes the 

limitations of claim 1 requiring “the lighting element to emit blinking light from within the 

internal cavity onto the flame component through the opening” and “a control circuitry to cause 

the lighting element to emit the blinking light on the flame component.”  See CX-0079 at 4-6; 

Shackle Decl. ¶¶ 484-85. 

2. Claim 4 

As discussed above in the context of claim 1, photographs of the exterior of Ningbo 

Mascube’s Sharper Image candle show that it infringes the limitations of claim 4 requiring an 
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electronic lighting device comprising “an outer shell having a shape to resemble a candle and 

including a curved sidewall spanning around the perimeter of the outer shell and an upper 

surface intersecting the sidewall and having a through hole.” See CX-0079 at 8; Shackle Decl. 

¶¶ 486-87. 

As discussed above in the context of claim 1, photographs of the interior of Ningbo 

Mascube’s Sharper Image candle show that it infringes the limitations of claim 4 requiring “a 

core contained within the outer shell and structured to include an upper portion that encircles an 

internal cavity of the core and provides an opening that at least partially aligns with the through 

hole of the outer shell, wherein the core includes a cradle formed in the upper portion.”  See CX-

0079 at 9; Shackle Decl. ¶ 488. 

As discussed above in the context of claim 1, photographs of components inside Ningbo 

Mascube’s Sharper Image candle show that it infringes the limitations of claim 4 requiring “a 

flame component structured to include a top portion shaped to look like a flame” and capable of 

swinging, with “a support element attached to the core and coupled to the flame component 

within the internal cavity to project the flame component out of the opening.”  See CX-0079 at 

10-11; Shackle Decl. ¶¶ 489-90. 

As discussed above in the context of claim 1, additional photographs of the interior of 

Ningbo Mascube’s Sharper Image candle show that it infringes the limitations of claim 4 

requiring “a lighting element contained entirely within the interior of the core and positioned at 

least partially on the cradle at an angle with respect to an axis passing through the cradle and a 

longitudinal central axis of the core.”  See CX-0079 at 11-12; Shackle Decl. ¶ 491. 

As discussed above in the context of claim 1, additional photographs of components 

inside Ningbo Mascube’s Sharper Image candle and an analysis of electric signals using an 
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oscilloscope show that this product infringes the limitations of claim 4 requiring “the lighting 

element to emit blinking light from within the internal cavity onto the flame component through 

the opening” and “a control circuitry to cause the lighting element to emit the blinking light on 

the flame component.”  See CX-0079 at 11-13; Shackle Decl. ¶¶ 491-92. 

Photographs of Ningbo Mascube’s Sharper Image candle further show that this product 

infringes the limitation of claim 4 requiring that the “emitted blinking light on the flame 

component includes a brightness and an elliptical shape that cause the flame component to 

resemble a true fire.”  See CX-0079 at 12-13; Shackle Decl. ¶ 492. 

 
Sharper Image Candle, CX-0079 at 12. 

 

3. Claim 16 

Claim 16 of the ’971 patent is a method claim, and Complainants rely on the same 

evidence of infringement identified above with respect to claims 1 and 4.  Memo. at 61-63 (citing 

CX-0079 at 20-24; Shackle Decl. ¶¶ 493-96).  Complainants fail to identify evidence that any 

customer of Ningbo Mascube direct directly infringes this claim, however.  “Method claims are 

only infringed when the claimed process is performed, not by the sale of an apparatus that is 



PUBLIC VERSION 
 

 

48 
 

capable of infringing use.”  Ormco Corp. v. Align Tech., Inc., 463 F.3d 1299, 1311 (Fed. Cir. 

2006).  Accordingly, summary determination cannot be granted with respect to claim 16. 

4. Dependent Claims 

Additional photographs of Ningbo Mascube’s Sharper Image candle show that it 

infringes the limitations of dependent claims 2, 3, 6-11, 14, 15, 25, 27, and 28 of the ’971 patent.  

CX-0079 at 7, 14-19, 28-30; Shackle Decl. ¶ 479.  Because there is no evidence that claim 16 is 

infringed, however, dependent claims 17 and 20-24 have not been shown to be infringed. 

Staff does not dispute Complainants’ allegations of infringement with respect to the ’971 

patent.  Staff Resp. at 18-19.  Accordingly, Ningbo Mascube’s Sharper Image candle infringes 

claims 1-3, 4, 6-11, 14, 15, 25, 27, and 28 of the ’971 patent. 

C. Technical Prong of the Domestic Industry Requirement 

Complainants contend that their Pin & Socket Pillar candles practice claims 1 and 4 of 

the ’971 patent.  Memo. at 63-71.  Complainants rely on an analysis by Dr. Shackle based on the 

domestic industry claim charts attached to the complaint and virtual inspections of certain 

products.  Shackle Decl. ¶¶ 151-216; CX-0314C (Complaint Exhibit 42). 

1. Claim 1 

Photographs of the exterior of the Pin & Socket Pillar candles show that they practice the 

limitations of claim 1 requiring an electronic lighting device comprising “an outer shell having a 

shape to resemble a candle and including a curved sidewall spanning around the perimeter of the 

outer shell and an upper surface intersecting the sidewall and having a through hole.”  See CX-

0314C at 1-2; Shackle Decl. ¶¶ 152-58. 

Photographs of the interior of the Pin & Socket Pillar candles show that they practice the 

limitations of  claim 1 requiring “a core contained within the outer shell and structured to include 
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an upper portion that encircles an internal cavity of the core and provides an opening that at least 

partially aligns with the through hole of the outer shell, wherein the core includes a cradle 

formed in the upper portion.”  See CX-0314C at 2-3; Shackle Decl. ¶ 159-65. 

Photographs of components inside the Pin & Socket Pillar candles show that they 

practice the limitations of  claim 1 requiring “a flame component structured to include a top 

portion shaped to look like a flame” and capable of swinging, with “a support element attached 

to the core and coupled to the flame component within the internal cavity to project the flame 

component out of the opening.”  See CX-0314 at 3-4; Shackle Decl. ¶¶ 166-75. 

Additional photographs of the interior of the Pin & Socket Pillar candles show that they 

practice the limitations of  claim 1 requiring “a lighting element contained entirely within the 

interior of the core and positioned at least partially on the cradle at an angle with respect to an 

axis passing through the cradle and a longitudinal central axis of the core.”  See CX-0314C at 2-

4; Shackle Decl. ¶¶ 176-79. 

Documentation from the Pin & Socket Pillar manual and additional photographs of 

components inside the Pin & Socket Pillar candles show that they practice the limitations of 

claim 1 requiring “the lighting element to emit blinking light from within the internal cavity onto 

the flame component through the opening” and “a control circuitry to cause the lighting element 

to emit the blinking light on the flame component.”  See CX-0314C at 4-5; Shackle Decl. ¶¶ 180-

88. 

2. Claim 4 

As discussed above in the context of claim 1, photographs of the exterior of the Pin & 

Socket Pillar candles show that they practice the limitations of claim 4 requiring an electronic 

lighting device comprising “an outer shell having a shape to resemble a candle and including a 
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curved sidewall spanning around the perimeter of the outer shell and an upper surface 

intersecting the sidewall and having a through hole.” See CX-0314C at 7; Shackle Decl. ¶¶ 193–

195. 

As discussed above in the context of claim 1, photographs of the exterior of the Pin & 

Socket Pillar candles show that they practice the limitations of claim 4 requiring “a core 

contained within the outer shell and structured to include an upper portion that encircles an 

internal cavity of the core and provides an opening that at least partially aligns with the through 

hole of the outer shell, wherein the core includes a cradle formed in the upper portion.”  See CX-

0314C at 7-8; Shackle Decl. ¶¶ 196–198. 

As discussed above in the context of claim 1, photographs of components inside the Pin 

& Socket Pillar candles show that they practice the limitations of claim 4 requiring “a flame 

component structured to include a top portion shaped to look like a flame” and capable of 

swinging, with “a support element attached to the core and coupled to the flame component 

within the internal cavity to project the flame component out of the opening.”  See CX-0314C at 

8-9; Shackle Decl. ¶¶ 199–204. 

As discussed above in the context of claim 1, additional photographs of the interior of the 

Pin & Socket Pillar candles show that they practice the limitations of claim 4 requiring “a 

lighting element contained entirely within the interior of the core and positioned at least partially 

on the cradle at an angle with respect to an axis passing through the cradle and a longitudinal 

central axis of the core.”  See CX-0314C at 10; Shackle Decl. ¶ 205. 

As discussed above in the context of claim 1, documentation from the Pin & Socket Pillar 

manual and additional photographs of components inside the Pin & Socket Pillar candles show 

that they practice the limitations of claim 4 requiring “the lighting element to emit blinking light 
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from within the internal cavity onto the flame component through the opening” and “a control 

circuitry to cause the lighting element to emit the blinking light on the flame component.”  See 

CX-0314C at 10-11; Shackle Decl. ¶¶ 206–211, 213-14. 

Photographs of the Pin & Socket Pillar candles show that they practice the limitation of 

claim 4 requiring that the “emitted blinking light on the flame component includes a brightness 

and an elliptical shape that cause the flame component to resemble a true fire.”  See CX-0314 at 

12; Shackle Decl. ¶ 212, 214. 

Staff does not dispute Complainants’ domestic industry contentions with respect to the 

’971 patent.  Staff Resp. at 24.  Accordingly, the V-wire products practice claims 1 and 4 of the 

’971 patent. 

VIII. THE ’471 PATENT 

The ’471 patent is entitled “Electronic Lighting Device and Method for Manufacturing 

Same.”  CX-0007, cover.  The ’471 patent relates in general to an electronic candle that creates a 

visual experience of true fire while simplifying manufacturing.   The ’471 patent has 30 claims.  

Complainants accuse one or more of the Defaulting Respondents of infringing claims 1-7, 10-14, 

17, 18, 22, 24, 25, 27, and 29.4  Memo. at 72.  Complainants also contend that their V-wire 

Pillar, V-wire Taper, and V-wire Votive candles practice claims 1-7, 10-13, 17, 18, 25, 26, and 

29.   Id. at 82-83.   Of the claims at issue, claims 1 and 17 are independent. 

Independent claim 1 recites: 

1. An electronic lighting device for simulating a candle, the device 
comprising: 

an at least partially rounded enclosure having an upper end, a lower end, 
and an opening in the upper end, the enclosure forming a cavity 

 
4 No claim of the ’471 patent is asserted against Defaulting Defendant Ningbo Mascube.  Memo. 
at 71-72. 
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connected to the opening and having a recessed notch in a sidewall 
adjacent to the cavity; 

an elongated element having a lower portion at least partially positioned 
in the cavity and an upper portion with a rounded edge, the upper portion 
extending out of the cavity through the opening and having a shape 
resembling a flame of a candle; 

a support rod positioned within a middle portion of the elongated 
element between the upper portion and the lower portion to allow the 
elongated element to pivot about the support rod relative to the 
enclosure; 

at least one light-emitting element at least partially positioned within the 
notch and retained by the notch at a distance from the elongated element, 
the light-emitting element positioned close to the upper end of the 
enclosure but below the middle portion of the elongated element to 
project light from within the cavity, through the opening, and onto a 
surface of the elongated element to simulate illumination resembling 
light from a candle. 

Claims 2-7 and 10-14 depend directly from claim 1.  The dependent claims recite: 

2. The electronic lighting device of claim 1, wherein a longitudinal axis 
of the light-emitting element is oriented at an oblique angle with respect 
to a longitudinal axis of the cavity. 

3. The electronic lighting device of claim 1, wherein the enclosure is 
formed from a plurality of enclosure elements connected together. 

4. The electronic lighting device of claim 1, wherein the upper portion 
includes a sheet shaped in appearance to generally resemble the shape of 
a flame when viewed from at least one perspective. 

5. The electronic lighting device of claim 1, wherein the upper portion of 
the elongated element includes a flank extending generally outwardly 
from a longitudinal surface of the upper portion, the upper portion of the 
elongated element further includes a concave section that together with 
the flank forms a depression onto which light from the light emitting 
element is projected. 

6. The electronic lighting device of claim 1, wherein the upper portion of 
the elongated element is formed from a semitransparent material. 

7. The electronic lighting device of claim 1, wherein the enclosure is at 
least partially positioned within a generally cylindrical shell having a 
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hole, and wherein the upper portion of the elongated element extends at 
least partially out of the hole. 

*     *     * 

10. The electronic lighting device of claim 1, wherein the enclosure is at 
least partially positioned within a generally cylindrical shell that allows 
passage of light from the light-emitting element therethrough. 

11. The electronic lighting device of claim 1, wherein the light-emitting 
element includes means for producing a beam profile that projects a 
generally elliptical light pattern towards the upper portion of the 
elongated element. 

12. The electronic lighting device of claim 1, wherein the support rod 
passes through a pivot hole in the elongated element, the pivot hole 
positioned within a middle portion of the elongated element between the 
upper portion and the lower portion. 

13. The electronic lighting device of claim 12, wherein the elongated 
element is caused to sway by a swing element comprising a magnet or a 
motor. 

14. The electronic lighting device of claim 1, further comprising a means 
for moving at least the upper portion of the elongated element relative to 
the enclosure. 

Independent claim 17 recites:   

17. A simulated candle comprising: 

a hollow tubular element; 

an opening on a top side of the tubular element; 

a flame component having an upper portion protruding through the 
opening and out of the tubular element, and a lower portion extending at 
least partially into the tubular element, wherein the flame component has 
a pivot point, and wherein the flame component is operatively connected 
to the tubular element via the pivot point and configured to pivot with 
respect to the tubular element; 

a recess in a sidewall of the tubular element; 

a light-emitting element supported by the recess and positioned partially 
within the recess such that a top light-emitting portion of the light 
emitting element is protruding out of the recess, the light emitting 
element held at a distance from the flame component by the recess to 
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form an inclined angle with respect to a longitudinal axis that passes 
through the opening, the inclined angle allowing light from the light-
emitting element to project from within the hollow tubular element, 
through the opening, and onto the flame component; and 

a swing element positioned within the tubular element to exert a force on 
the flame component and cause the flame component to pivot with 
respect to the tubular element. 

Claims 18, 22, 24-27, and 29 depend either directly or through an intervening dependent 

claim or claims from claim 16.  The dependent claims recite: 

18. The simulated candle of claim 17, wherein the swing element 
includes at least one means for providing a magnetic field that exerts a 
force on a linkage element connected to the flame component. 

*     *     * 

22. The simulated candle of claim 17, further comprising a 
counterweight attached to the lower portion of the flame component and 
positioned within the tubular element. 

*     *     * 

24. The simulated candle of claim 17, wherein the light-emitting element 
is an LED light, and wherein the LED light is connected to electronic 
circuitry and a power source contained within the simulated candle, the 
electronic circuitry including at least one resistor that is positioned in a 
series configuration between the LED and a microprocessor. 

25. The simulated candle of claim 17, wherein the hollow tubular 
element is at least partially retained within a semi-transparent outer shell. 

26. The simulated candle of claim 25, wherein the shell is at least 
partially coated with wax. 

27. The simulated candle of claim 25, wherein a sidewall of the shell has 
an irregularly-shaped end positioned near the opening of the tubular 
element, the irregularly-shaped end including a higher portion and a 
lower portion, and wherein the higher portion is positioned farther from 
the light-emitting element than the lower portion. 

*     *     * 

29. The simulated candle of claim 17, wherein the upper portion of the 
flame component includes a concave portion. 
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A. Claim Construction 

Although the Markman Order did not address the ’471 patent, the order construed the 

term “flame component,” as recited in the ’471, ’971, and ’781 patents, to mean “a sheet onto 

which light is projected to simulate a flame, the sheet having an upper end above the surface of 

the enclosure and a lower end below the surface of the enclosure and the sheet being capable of 

swinging or swaying.”  Order No. 24 at 56–57 (Sept. 14, 2020).  The term “flame component” 

also appears in the claims at issue of the ’471 patent.  Neither Complainants nor Staff argue that 

“flame component,” as used in the claims of the ’471 patent, should be given a construction 

different than the one that was adopted in the Markman Order.  See, e.g., Memo. at 71; Staff 

Resp. at 19-21.     

B. Infringement  

Complainants allege that the accused Veraflame products of infringing claims 1-4, 7, 10, 

11, 14, 17, 22, 24, 25, 27, and 29 of the ’471 patent; the accused Ningbo Shanhuang products of 

infringing claims 1-5, 7, 10-14, 17, 18, 22, 24, 25, 27, and 29 of the ’471 patent; the accused 

Yiwu products of infringing claims 1-5, 7, 10-14, 17, 18, 22, 24, 25, 27, and 29 of the ’471 

patent; and the accused Virtual Candles product of infringing claims 1-7, 10-14, 17, 18, 22, 24, 

25, 27, and 29 of the ’471 patent.  Memo. at 72.  Complainants rely on an analysis by 

Dr. Shackle based on the infringement claim charts attached to the complaint and virtual 

inspections of certain accused products.  Shackle Decl. ¶¶ 498-599.5 

 
5 Staff notes that the exhibit numbers cited by Dr. Shackle are different from the exhibits 
attached to Complainants’ motion, but there is no dispute that both Dr. Shackle and 
Complainants are referencing copies of the exhibits to the complaint.  Staff Resp. at 20.  CX-
0076/CX-0335 (Veraflame) is exhibit 41 to the complaint; CX-0095/CX-0336 (Ningbo 
Shanhuang LED) is exhibit 60 to the complaint; CX-0098/CX-0337 (Luminicious) is exhibit 63 
to the complaint; CX-0103/CX-0338 (Vinkor) is exhibit 68 to the complaint; CX-0106/CX-0339 
(Antizer) is exhibit 71 to the complaint; CX-0109/CX-0340 (YIWER) is exhibit 74 to the 
complaint; CX-0112/CX-0341 (Pandaing) is exhibit 77 to the complaint; CX-0115/CX-0342 
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1. Claim 1 

Photographs of the interior of the Veraflame candle, the accused Ningbo Shanhuang 

candles, the accused Yiwu candles, and the Flameless Candle show that these products infringe 

the limitations of claim 1 requiring an electronic lighting device for simulating a candle, 

comprising “an at least partially rounded enclosure having an upper end, a lower end, and an 

opening in the upper end, the enclosure forming a cavity connected to the opening and having a 

recessed notch in a sidewall adjacent to the cavity.”  See CX-0076 at 1, CX-0095 at 1-2, CX-

0098 at 1-2, CX-0103 at 1-3, CX-0106 at 1-2, CX-0109 at 1-2, CX-0112 at 1-2, CX-0115 at 1-2, 

CX-0118 at 1-2, CX-0121 at 1-2, CX-0124 at 1-2, CX-0135 at 1-2; Shackle Decl. ¶¶ 500-01, 

516-17, 535-36, 558-59, 587-88. 

 
Veraflame, CX-0076 at 2. 

 

Ningbo Shanhuang,  
CX-0095 at 3. 

 
(Dabaiyang) is exhibit 80 to the complaint; CX-0118/CX-0343 (Oshine) is exhibit 83 to the 
complaint; CX-0121/CX-0344 (Junpei) is exhibit 86 to the complaint; CX-0124/CX-0345 (Aku 
Tonpa) is exhibit 89 to the complaint; and CX-0135/CX-0346 (Flameless Candle) is exhibit 100 
to the complaint.  
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Yiwu, CX-0103 at 4. 
 

Flameless Candle, CX-0135 at 4. 

 
Photographs of the interior of the Veraflame candle, the accused Ningbo Shanhuang 

candles, the accused Yiwu candles, and the Flameless Candle further show that these products 

infringe the limitations of claim 1 requiring “an elongated element having a lower portion at least 

partially positioned in the cavity and an upper portion with a rounded edge, the upper portion 

extending out of the cavity through the opening and having a shape resembling a flame of a 

candle.”  See CX-0076 at 2, CX-0095 at 4, CX-0098 at 4, CX-0103 at 5, CX-0106 at 3, CX-0109 

at 2, CX-0112 at 3, CX-0115 at 3, CX-0118 at 3, CX-0121 at 3, CX-0124 at 3, CX-0135 at 2; 

Shackle Decl. ¶¶ 502, 518, 537, 560, 589. 

Photographs of components in the interior of the Veraflame candle, the accused Ningbo 

Shanhuang candles, the accused Yiwu candles, and the Flameless Candle show that these 

products infringe the limitations of claim 1 requiring “a support rod positioned within a middle 

portion of the elongated element between the upper portion and the lower portion to allow the 

elongated element to pivot about the support rod relative to the enclosure.”  See CX-0076 at 3-4, 

CX-0095 at 5, CX-0098 at 5, CX-0103 at 6, CX-0106 at 4, CX-0109 at 3, CX-0112 at 3, CX-

0115 at 3, CX-0118 at 4, CX-0121 at 4, CX-0124 at 4, CX-0135 at 3; Shackle Decl. ¶¶ 503, 519, 

538, 561, 590. 
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Veraflame,  

CX-0076 at 2. 

 

Ningbo Shanhuang,  
CX-0095 at 3. 

 

Yiwu Vinkor,  
CX-0103 at 4. 

 

Yiwu YIWER,  
CX-0109 at 3. 

 
Flameless Candle, CX-0135 at 4. 

 
Photographs of additional components in the interior of the Veraflame candle, the 

accused Ningbo Shanhuang candles, the accused Yiwu candles, and the Flameless Candle show 

that these products infringe the limitations of claim 1 requiring “at least one light-emitting 

element” that is “at least partially positioned within the notch and retained by the notch at a 

distance from the elongated element,” wherein “the light-emitting element [is] positioned close 

to the upper end of the enclosure but below the middle portion of the elongated element” and 

“project[s] light from within the cavity, through the opening, and onto a surface of the elongated 

element to simulate illumination resembling light from a candle.”  See CX-0076 at 4-5, CX-0095 

at 6-7, CX-0098 at 6-7, CX-0103 at 7-8, CX-0106 at 5, CX-0109 at 4, CX-0112 at 4-5, CX-0115 
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at 4, CX-0118 at 5-6, CX-0121 at 5, CX-0124 at 5, CX-0135 at 4; Shackle Decl. ¶¶ 504, 520, 

539, 562, 591. 

 
Veraflame, CX-0076 

at 5. 

 

Ningbo Shanhuang,  
CX-0095 at 7. 

 

Yiwu Vinkor,  
CX-0103 at 4. 

 

Yiwu YIWER,  
CX-0109 at 4. 

 
Flameless Candle, CX-0135 at 4. 

 
2. Claim 17 

Photographs of the exterior and interior of the Veraflame candle, the accused Ningbo 

Shanhuang candles, the accused Yiwu candles, and the Flameless Candle show that these 

products infringe the limitations of claim 17 requiring a simulated candle comprising “a hollow 

tubular element” and “an opening on a top side of the tubular element.”  See CX-0076 at 10-12, 

CX-0095 at 21-22, CX-0098 at 17-18, CX-0103 at 17-20, CX-0106 at 13-15, CX-0109 at 12-13, 
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CX-0112 at 14-15, CX-0115 at 13-14, CX-0118 at 16-17, CX-0121 at 13-14, CX-0124 at 13-14, 

CX-0135 at 11-12; Shackle Decl. ¶¶ 505-07, 522-24, 541-43, 568-70, 592-94. 

Photographs of components in the interior of the Veraflame candle, the accused Ningbo 

Shanhuang candles, the accused Yiwu candles, and the Flameless Candle show that these 

products infringe the limitations of claim 17 requiring “a flame component having an upper 

portion protruding through the opening and out of the tubular element, and a lower portion 

extending at least partially into the tubular element, wherein the flame component has a pivot 

point, and wherein the flame component is operatively connected to the tubular element via the 

pivot point and configured to pivot with respect to the tubular element” and “a recess in a 

sidewall of the tubular element.”  See CX-0076 at 12-13, CX-0095 at 23-24, CX-0098 at 19-20, 

CX-0103 at 21-22, CX-0106 at 15-16, CX-0109 at 13-14, CX-0112 at 15-16, CX-0115 at 15, 

CX-0118 at 18-20, CX-0121 at 15, CX-0124 at 15, CX-0135 at 12-13; Shackle Decl. ¶¶ 508-09, 

525-26, 544-45, 571-72, 595-96. 

 
Veraflame,  

CX-0076 at 12. 

 

Ningbo Shanhuang,  
CX-0095 at 23. 

 

Yiwu Vinkor,  
CX-0103 at 21. 
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Yiwu YIWER,  
CX-0109 at 13. 

 
Flameless Candle, CX-0135 at 12. 

 
The photographs of components in the interior of the Veraflame candle, the accused 

Ningbo Shanhuang candles, the accused Yiwu candles, and the Flameless Candle also show that 

these products infringe the limitations of claim 17 requiring “a light-emitting element supported 

by the recess and positioned partially within the recess such that a top light-emitting portion of 

the light emitting element is protruding out of the recess, the light emitting element held at a 

distance from the flame component by the recess to form an inclined angle with respect to a 

longitudinal axis that passes through the opening, the inclined angle allowing light from the 

light-emitting element to project from within the hollow tubular element, through the opening, 

and onto the flame component.”  See CX-0076 at 14, CX-0095 at 25, CX-0098 at 21, CX-0103 

at 23-24, CX-0106 at 16-17, CX-0109 at 15, CX-0112 at 16-17, CX-0115 at 16, CX-0118 at 21-

22, CX-0121 at 16, CX-0124 at 16, CX-0135 at 13-14; Shackle Decl. ¶¶ 510, 527, 546, 573, 597. 
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Veraflame,  

CX-0076 at 14. 

 

Ningbo Shanhuang,  
CX-0095 at 25. 

 

Yiwu Vinkor,  
CX-0103 at 23. 

 

Yiwu YIWER,  
CX-0109 at 15. 

 
Flameless Candle, CX-0135 at 12. 

 
The photographs of components in the interior of the Veraflame candle, the accused 

Ningbo Shanhuang candles, the accused Yiwu candles, and the Flameless Candle further show 

that these products infringe the limitations of claim 17 requiring “a swing element positioned 

within the tubular element to exert a force on the flame component and cause the flame 

component to pivot with respect to the tubular element.”  See CX-0076 at 15, CX-0095 at 26, 

CX-0098 at 23, CX-0103 at 25, CX-0106 at 16, CX-0109 at 16, CX-0112 at 18, CX-0115 at 17, 

CX-0118 at 23, CX-0121 at 17, CX-0124 at 17, CX-0135 at 14; Shackle Decl. ¶¶ 511, 528, 547, 

574, 598. 

3. Dependent Claims 

Additional photographs of the Veraflame candle, the accused Ningbo Shanhuang candles, 

the accused Yiwu candles, and the Flameless Candle show that these products infringe the 
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limitations of dependent claims 2-5, 7, 10-14, 18, 22, 25, 27, and 29.  See CX-0076, CX-0095, 

CX-0098, CX-0103, CX-0106, CX-0109, CX-0112, CX-0115, CX-0118, CX-0121, CX-0124, 

CX-0135; Shackle Decl. ¶¶ 512, 530-31, 549-50, 580-85, 599. 

Staff does not dispute Complainants’ allegations of infringement with respect to the ’471 

patent.  Staff Resp. at 19-21.  Accordingly, the Veraflame candle, the accused Ningbo 

Shanhuang candles, the accused Yiwu candles, and the Flameless Candle infringe claims 1-5, 7, 

10-14, 17, 18, 22, 25, 27, and 29 of the ’471 patent. 

C. Technical Prong of the Domestic Industry Requirement 

Complainants contend that their V-wire Pillar, V-wire Taper, and V-Wire Votive 

products practice claims 1-7, 10-13, 17, 18, 22, 25, 26, and 29 of the ’471 patent.  Memo. at 82-

83.  Complainants rely on an analysis by Dr. Shackle based on the domestic industry claim charts 

attached to the complaint and virtual inspections of certain products.  Shackle Decl. ¶¶ 217-97; 

CX-0315C (Complaint Supplemental Exhibit 020); CX-0316C (Complaint Supplemental Exhibit 

023); CX-0317C (Complaint Supplemental Exhibit 026). 

1. Claim 1 

Photographs of the interior of the V-wire products show that these products practice the 

limitations of claim 1 requiring an electronic lighting device for simulating a candle, comprising 

“an at least partially rounded enclosure having an upper end, a lower end, and an opening in the 

upper end, the enclosure forming a cavity connected to the opening and having a recessed notch 

in a sidewall adjacent to the cavity.”  See CX-0315C at 1-2, CX-0316C at 1-2, CX-0317C at 1; 

Shackle Decl. ¶¶ 218–28. 

Photographs of the interior of the V-wire products further show that these products 

practice the limitations of claim 1 requiring “an elongated element having a lower portion at least 
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partially positioned in the cavity and an upper portion with a rounded edge, the upper portion 

extending out of the cavity through the opening and having a shape resembling a flame of a 

candle.”  See CX-0315C at 3, CX-0316C at 3, CX-0317C at 3; Shackle Decl. ¶¶ 229–34. 

Photographs of components in the interior of the V-wire products show that these 

products practice the limitations of claim 1 requiring “a support rod positioned within a middle 

portion of the elongated element between the upper portion and the lower portion to allow the 

elongated element to pivot about the support rod relative to the enclosure.”  See CX-0315C at 4, 

CX-0316C at 4, CX-0317C at 3; Shackle Decl. ¶¶ 235–39. 

Photographs of additional components in the interior of the V-wire products show that 

these products practice the limitations of claim 1 requiring “at least one light-emitting element” 

that is “at least partially positioned within the notch and retained by the notch at a distance from 

the elongated element,” wherein “the light-emitting element [is] positioned close to the upper 

end of the enclosure but below the middle portion of the elongated element” and “project[s] light 

from within the cavity, through the opening, and onto a surface of the elongated element to 

simulate illumination resembling light from a candle.”  See CX-0315C at 5, CX-0316C at 5, CX-

0317C at 4; Shackle Decl. ¶¶ 240–49. 

2. Claim 17 

Photographs of the exterior and interior of the V-wire products show that these products 

practice the limitations of claim 17 requiring a simulated candle comprising “a hollow tubular 

element” and “an opening on a top side of the tubular element.”  See CX-0315C at 17, CX-

0316C at 16, CX-0317C at 13; Shackle Decl. ¶¶ 250–59. 

Photographs of components in the interior of the V-wire products show that these 

products practice the limitations of claim 17 requiring “a flame component having an upper 



PUBLIC VERSION 
 

 

65 
 

portion protruding through the opening and out of the tubular element, and a lower portion 

extending at least partially into the tubular element, wherein the flame component has a pivot 

point, and wherein the flame component is operatively connected to the tubular element via the 

pivot point and configured to pivot with respect to the tubular element” and “a recess in a 

sidewall of the tubular element.”  See CX-0315C at 18-19, CX-0316C at 17-18, CX-0317C at 

14-15; Shackle Decl. ¶¶ 260–69. 

The photographs of components in the interior of the V-wire products also show that 

these products practice the limitations of claim 17 requiring “a light-emitting element supported 

by the recess and positioned partially within the recess such that a top light-emitting portion of 

the light emitting element is protruding out of the recess, the light emitting element held at a 

distance from the flame component by the recess to form an inclined angle with respect to a 

longitudinal axis that passes through the opening, the inclined angle allowing light from the 

light-emitting element to project from within the hollow tubular element, through the opening, 

and onto the flame component.”  See CX-0315C at 20, CX-0316C at 22, CX-0317C at 16; 

Shackle Decl. ¶¶ 270–77. 

The photographs of components in the interior of the V-wire products further show that 

these products practice the limitations of claim 17 requiring “a swing element positioned within 

the tubular element to exert a force on the flame component and cause the flame component to 

pivot with respect to the tubular element.”  See CX-0315C at 21, CX-0316C at 23, and CX-

0317C at 17; Shackle Decl. ¶¶ 278–81. 
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3. Dependent Claims 

Additional photographs of the V-wire products show that these products practice the 

limitations of dependent claims 2-7, 10-13, 18, 22, 25, 26, and 29.  See CX-0315C at 6-24, CX-

0316C at 6-28, CX-0317C at 5-21; Shackle Decl. ¶¶ 282-84. 

Staff does not dispute Complainants’ domestic industry contentions with respect to the 

’471 patent.  Staff Resp. at 24-25.  Accordingly, the V-wire products practice claims 1-7, 10-13, 

17, 18, 22, 25, 26, and 29 of the ’471 patent. 

IX. ’718 PATENT 

The ’718 patent is entitled “Electronic Lighting Device.”  CX-0009, cover.  The ’718 

patent relates in general to an electronic candle that creates a visual experience of true fire while 

simplifying manufacturing.   The ’718 patent has 22 claims.  Complainants accuse Ningbo 

Mascube, Ningbo Shanhuang, and Yiwu of infringing claims 1, 2, 4, 7, 8, 10-12, 15, 17, 21, and 

22.  Memo. at 91.  Complainants also contend that their V-wire Pillar, V-wire Taper, V-wire 

Votive, and Pin & Socket Pillar candles practice claims 1, 8, 10, 11, 12, and 17.  Id. at 101-02.  

Of the claims at issue, claims 1, 8, and 21 are independent. 

Independent claim 1 recites: 

1. An electronic lighting device for simulating a candle, comprising: 

an enclosure, having an outer shell having a shape to resemble a candle 
and the enclosure including a curved sidewall spanning around a 
perimeter of the enclosure and the enclosure having an upper surface 
intersecting the sidewall and the enclosure having a an opening in a top 
portion of the enclosure, the opening that extends between an inner 
cavity of the enclosure and an outside of the enclosure, 

a light source holding surface formed in an upper portion of the 
enclosure; 

a flame component structured to include a top portion shaped to look like 
a flame, the flame component extending above the opening; 
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a lighting element located within the inner cavity and supported at least 
partially on the light source holding surface, the lighting element 
supported to point the lighting element at an non-zero angle with respect 
to a longitudinal central axis of the enclosure 

the lighting element emitting light that blinks from within the internal 
cavity, directed onto the flame component through the opening; and 

a control circuitry which controls the lighting element to emit light that 
blinks on to the flame component. 

Claims 2, 4, and 7 depend either directly or through an intervening dependent claim or 

claims from claim 1.  The dependent claims recite: 

2. The device of claim 1, wherein the lighting element includes an LED 
operable to emit the light that blinks on to a top portion of the flame 
component to produce an elliptical shape on a surface of the top portion 
to create a flickering effect of a candle flame of the device. 

*     *     * 

4. The device as in claim 2, wherein the control circuitry causes the light 
to blink by producing a first level to the LED which causes LED to 
reduce in intensity, and a second level to the LED which causes the LED 
to increase in intensity. 

*     *     * 

7. The device of claim 1, wherein the control circuitry produces a pulse 
width modulated signal to control the light that blinks. 

Independent claim 8 recites: 

8. An electronic lighting device for simulating a candle, comprising: 

an enclosure having an outer shell having a shape to resemble a candle 
and including a curved sidewall spanning around a perimeter of the outer 
shell and an upper surface intersecting the sidewall and having a through 
hole which reaches between an inner cavity of the enclosure and an 
outside of the enclosure; 

wherein the enclosure includes a light source enclosure surface formed in 
an upper portion of the enclosure; 

a flame component structured to include a top portion shaped to look like 
a flame, the flame component extending above the through hole, wherein 
the flame component includes a line embedded within the flame 
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component at a lower end of the flame component, such that light 
emitted onto the top portion of the flame component resembles a true 
candle flame having a candle wick due to irradiation of the light on the 
lower end having the line embedded within the flame component; 

a lighting element contained within the interior of the core and mounted 
at least partially on the light holding surface, the lighting element 
supported to point the lighting element at an non-zero angle with respect 
to a longitudinal central axis of the enclosure, 

the lighting element to emit light from within the internal cavity onto the 
flame component through the through hole; and 

a control circuitry which controls the lighting element to emit the light. 

Claims 10-12, 15, and 17 depend directly from claim 8.  The dependent claims recite: 

10. The device of claim 8, wherein the lighting element includes a LED 
light. 

11. The device of claim 8, wherein the control circuitry is at least 
partially disposed on a printed circuit board (PCB) that is held inside the 
enclosure. 

12. The device of claim 8, further comprising a battery compartment to 
contain one or more batteries and to electrically connect the one or more 
batteries with the control circuitry to supply electrical power to the 
control circuitry. 

*     *     * 

15. The device of claim 8, wherein the line is a wire embedded into the 
flame sheet. 

*     *     * 

17. The device of claim 8, wherein the flame component includes a 
middle portion shaped to be narrower than a lower end of the top portion. 

18. The device of claim 9, wherein the control circuitry causes the light 
to blink by producing a first level to the LED which causes LED to turn 
off, and a second level to the LED which causes the LED to turn on. 

Independent claim 21 recites: 

21. An electronic lighting device for simulating a candle, comprising: 
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an enclosure, having an outer shell having a shape to resemble a candle 
and including a curved sidewall spanning around the perimeter of the 
outer shell and an upper surface intersecting the sidewall and having an 
opening in a top portion of the enclosure that extends between an inner 
cavity of the enclosure and an outside of the enclosure, 

a flame component structured to include a top portion shaped to look like 
a flame, the flame component extending through the opening; 

wherein the enclosure includes a light source holding surface formed in 
an upper portion of the enclosure; 

a lighting element contained entirely within the inner cavity and 
supported at least partially on the light source holding surface, the 
lighting element supported to point the lighting element at an non-zero 
angle with respect to a longitudinal central axis of the core, to emit light 
on to the flame component, 

a control circuitry which controls the lighting element to emit light by 
producing a first signal level to the light source that increases an 
intensity at a first time, and a second signal level to the light source that 
decreases an intensity of the light source at a second time, to produce 
light that gets emitted on to the flame component. 

Claim 22 depends directly from claim 21 and recites: 

22. The device of claim 21, wherein the control circuitry cyclically 
produces the first signal level and the second signal level. 

A. Claim Construction 

The Markman Order construed the term “a flame component structured to include a top 

portion shaped to look like a flame” recited in claims 1, 8, and 21 to mean “a flame component 

structured to include a top portion shaped to look like a flame” recited in claims 1 and 4 and  “a 

flame component of the electronic lighting device” recited in claim 16 means “a sheet onto 

which light is projected to simulate a flame, the sheet having an upper end above the surface of 

the enclosure and a lower end below the surface of the enclosure and the sheet being capable of 

swinging or swaying.”  Order 24 at 56-57.  The Markman Order also addressed the constructions 

of the terms “above the opening” recited in claim 1 and “above the through hole” recited in claim 



PUBLIC VERSION 
 

 

70 
 

8, finding that “above” should be given its plain and ordinary meaning and “opening” and 

“through hole” did not need to be construed.  Order 24 at 66.  

B. Infringement  

Complainants allege that the accused Ningbo Mascube candle infringes claims 1, 2, 4, 7, 

21, and 22 patent; the accused Ningbo Shanhuang candles infringe claims 8, 10-12, 15, and 17; 

and the accused Yiwu candles infringe claims 8, 10-12, and 17 of the ’718 patent.  Memo. at 91.  

Complainants rely on an analysis by Dr. Shackle based on the infringement claim charts attached 

to the complaint and virtual inspections of certain accused products.  Shackle Decl. ¶¶ 600-66.6 

1. Claim 1 

Photographs of the exterior of Ningbo Mascube’s Sharper Image candle show that it 

infringes the limitations of claim 1 requiring an electronic lighting device for simulating a 

candle, comprising “an enclosure, having an outer shell having a shape to resemble a candle and 

the enclosure including a curved sidewall spanning around a perimeter of the enclosure and the 

enclosure having an upper surface intersecting the sidewall and the enclosure having an opening 

in a top portion of the enclosure, the opening that extends between an inner cavity of the 

enclosure and an outside of the enclosure.”  See CX-0080 at 1; Shackle Decl. ¶¶ 602-03. 

 
6 Staff notes that the exhibit numbers cited by Dr. Shackle are different from the exhibits 
attached to Complainants’ motion, but there is no dispute that both Dr. Shackle and 
Complainants are referencing copies of the exhibits to the complaint.  Staff Resp. at 22.  CX-
0080/CX-0347 (Sharper Image) is exhibit 45 to the complaint; CX-0096/CX-0348 (Ningbo 
Shanhuang LED) is exhibit 61 to the complaint; CX-0099/CX-0349 (Luminicious) is exhibit 64 
to the complaint; CX-0104/CX-0350 (Vinkor) is exhibit 69 to the complaint; CX-0107/CX-0351 
(Antizer) is exhibit 72 to the complaint; CX-0110/CX-0352 (YIWER) is exhibit 75 to the 
complaint; CX-0113/CX-0353 (Pandaing) is exhibit 78 to the complaint; CX-0116/CX-0354 
(Dabaiyang) is exhibit 81 to the complaint; CX-0119/CX-0355 (Oshine) is exhibit 84 to the 
complaint; CX-0122/CX-0356 (Junpei) is exhibit 87 to the complaint; and CX-0125/CX-0357 
(Aku Tonpa) is exhibit 90 to the complaint. 
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Sharper Image Candle,  

CX-0080 at 2. 

 
Photographs of components in the interior of Ningbo Mascube’s Sharper Image candle 

show that it infringes the limitations of claim 1 requiring “a light source holding surface formed 

in an upper portion of the enclosure.”  See CX-0080 at 2; Shackle Decl. ¶ 604. 

Photographs of components in the interior of Ningbo Mascube’s Sharper Image candle 

further show that it infringes the limitations of claim 1 requiring “a flame component structured 

to include a top portion shaped to look like a flame, the flame component extending above the 

opening” and “a lighting element located within the inner cavity and supported at least partially 

on the light source holding surface, the lighting element supported to point the lighting element 

at a non-zero angle with respect to a longitudinal central axis of the enclosure.”  See CX-0080 at 

3-4; Shackle Decl. ¶¶ 605-06. 

Additional photographs of components in the interior and the exterior of Ningbo 

Mascube’s Sharper Image candle show that it infringes the limitations of claim 1 requiring “the 

lighting element emitting light that blinks from within the internal cavity, directed onto the flame 

component through the opening.”  See CX-0080 at 4-5; Shackle Decl. ¶ 607. 
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Sharper Image Candle,  

CX-0080 at 5. 

 
Additional photographs of components inside Ningbo Mascube’s Sharper Image candle 

and an analysis of electric signals using an oscilloscope show that it infringes the limitations of 

claim 1 requiring “a control circuitry which controls the lighting element to emit light that blinks 

on to the flame component.”  See CX-0080 at 5-6; Shackle Decl. ¶ 608. 

2. Claim 8 

Photographs of the exterior of the accused Ningbo Shanhuang and Yiwu candles show 

that these products infringe the limitations of claim 8 requiring an electronic lighting device for 

simulating a candle, comprising “an enclosure having an outer shell having a shape to resemble a 

candle and including a curved sidewall spanning around a perimeter of the outer shell and an 

upper surface intersecting the sidewall and having a through hole which reaches between an 

inner cavity of the enclosure and an outside of the enclosure.”  See CX-0096 at 1-2, CX-0099 at 

1-3, CX-0104 at 1-3, CX-0107 at 1-2, CX-0110 at 1-2, CX-0113 at 1-2, CX-0116 at 1-2, CX-

0119 at 1-2, CX-0122 at 1-2, CX-0125 at 1-2; Shackle Decl. ¶¶ 619-20, 632-33, 649-50. 

Photographs of the components on the interior of the accused Ningbo Shanhuang and 

Yiwu candles show that these products infringe the limitations of claim 8 requiring “a light 
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source enclosure surface formed in an upper portion of the enclosure.”   See CX-0096 at 3-4, 

CX-0099 at 4, CX-0104 at 4, CX-0107 at 3-4, CX-0110 at 2-3, CX-0113 at 2-3, CX-0116 at 3, 

CX-0119 at 2-3, CX-0122 at 2-3, CX-0125 at 3; Shackle Decl. ¶¶ 621, 634, 651. 

 
Ningbo Shanhuang,  

CX-0096 at 4. 

 

Yiwu, CX-0104 at 4. 

 
Photographs of the exterior and interior of the accused Ningbo Shanhuang and Yiwu 

candles show that these products infringe the limitations of claim 8 requiring “a flame 

component” capable of swinging that is “structured to include a top portion shaped to look like a 

flame,” and “the flame component extending above the through hole, wherein the flame 

component includes a line embedded within the flame component at a lower end of the flame 

component, such that light emitted onto the top portion of the flame component resembles a true 

candle flame having a candle wick due to irradiation of the light on the lower end having the line 

embedded within the flame component.”  See CX-0096 at 5-6, CX-0099 at 5-6, CX-0104 at 5-6, 

CX-0107 at 5, CX-0110 at 3, CX-0113 at 3-4, CX-0116 at 3, CX-0119 at 4-5, CX-0122 at 3-4, 

CX-0125 at 4-5; Shackle Decl. ¶¶ 622, 634, 652. 
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Ningbo Shanhuang,  

CX-0096 at 6. 

 

Yiwu, CX-0104 at 6. 

 
Photographs of the interior of the accused Ningbo Shanhuang and Yiwu candles further 

show that these products infringe the limitations of claim 8 requiring “a lighting element 

contained within the interior of the core and mounted at least partially on the light holding 

surface, the lighting element supported to point the lighting element at an non-zero angle with 

respect to a longitudinal central axis of the enclosure, the lighting element to emit light from 

within the internal cavity onto the flame component through the through hole.”  CX-0096 at 7-8, 

CX-0099 at 7-8, CX-0104 at 7-8, CX-0107 at 6, CX-0110 at 4-5, CX-0113 at 3-5, CX-0116 at 5-

6, CX-0119 at 6-7, CX-0122 at 5, CX-0125 at 6; Shackle Decl. ¶¶ 623-24, 635-36, 653-54. 

Photographs of the components in the interior of the accused Ningbo Shanhuang and 

Yiwu candles show that these products infringe the limitations of claim 8 requiring “a control 

circuitry which controls the lighting element to emit the light.”  CX-0096 at 8, CX-0099 at 8, 

CX-0104 at 8, CX-0107 at 7, CX-0110 at 5, CX-0113 at 5, CX-0116 at 6, CX-0119 at 7, CX-

0122 at 6, CX-0125 at 7; Shackle Decl. ¶¶ 625, 637, 655. 
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3. Claim 21 

As discussed above in the context of claim 1, photographs of the exterior of Ningbo 

Mascube’s Sharper Image candle show that it infringes the limitations of claim 21 requiring an 

electronic lighting device for simulating a candle, comprising “an enclosure, having an outer 

shell having a shape to resemble a candle and including a curved sidewall spanning around the 

perimeter of the outer shell and an upper surface intersecting the sidewall and having an opening 

in a top portion of the enclosure that extends between an inner cavity of the enclosure and an 

outside of the enclosure.”  See CX-0080 at 9-10; Shackle Decl. ¶¶ 609-10. 

As discussed above in the context of claim 1, photographs of components in the interior 

of Ningbo Mascube’s Sharper Image candle show that it infringes the limitations of claim 21 

requiring “a flame component structured to include a top portion shaped to look like a flame, the 

flame component extending through the opening” and a light source holding surface formed in 

an upper portion of the enclosure.”  See CX-0080 at 10-11; Shackle Decl. ¶¶ 611-12. 

As discussed above in the context of claim 1, photographs of components in the interior 

of Ningbo Mascube’s Sharper Image candle further show that it infringes the limitations of claim 

21 requiring “a lighting element contained entirely within the inner cavity and supported at least 

partially on the light source holding surface, the lighting element supported to point the lighting 

element at an non-zero angle with respect to a longitudinal central axis of the core, to emit light 

on to the flame component.”  See CX-0080 at 12-13; Shackle Decl. ¶¶ 613. 

As discussed above in the context of claim 1, additional photographs of components in 

the interior and the exterior of Ningbo Mascube’s Sharper Image candle show that it infringes 

the limitations of claim 21 requiring “a control circuitry which controls the lighting element to 

emit light by producing a first signal level to the light source that increases an intensity at a first 
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time, and a second signal level to the light source that decreases an intensity of the light source at 

a second time, to produce light that gets emitted on to the flame component.”  See CX-0080 at 

13-14; Shackle Decl. ¶ 614. 

4. Dependent Claims 

Additional photographs of Ningbo Mascube’s Sharper Image candle show that this 

product infringes the limitations of dependent claims 22, 4, 7, and 22.  See Shackle Decl. ¶ 615; 

CX-0080. 

Additional photographs of the accused Ningbo Shanhuang candles show that these 

products infringe the limitations of dependent claims 10-12, 15, and 17.  See Shackle Decl. 

¶¶ 627-28; CX-0096, CX-0099. 

Additional photographs of the accused Yiwu candles show that these products infringe 

the limitations of dependent claims 10-12 and 17.  See Shackle Decl. ¶¶ 640–41, 661–66; CX-

0104, CX-0107, CX-0110, CX-0113, CX-0116, CX-0119, CX-0122, CX-0125. 

Staff does not dispute Complainants’ infringement contentions with respect to the ’718 

patent.  Staff Resp. at 21-23.  Accordingly, Ningbo Mascube’s Sharper Image candle infringes 

claims 1, 2, 4, 7, 21, and 22 of the ’718 patent, the accused Ningbo Shanhuang candles infringe 

claims 8, 10-12, 15, and 17 of the ’718 patent, and the accused Yiwu candles infringe claims 8, 

10-12, and 17 of the ’718 patent. 

C. Technical Prong of the Domestic Industry Requirement 

Complainants contend that their V-wire Pillar, V-wire Taper, and V-Wire Votive 

products practice claims 8, 10-12, and 17, and that their Pin & Socket Pillar products practice 

claim 1 of the ’718 patent.  Memo. at 102.  Complainants rely on an analysis by Dr. Shackle 

based on the domestic industry claim charts attached to the complaint and virtual inspections of 
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certain products.  Shackle Decl. ¶¶ 298-363; CX-0318C (Complaint Supplemental Exhibit 21); 

CX-0319C (Complaint Supplemental Exhibit 24); CX-0320C (Complaint Supplemental Exhibit 

27); CX-0321C (Complaint Exhibit 41). 

1. Claim 1 

Photographs of the exterior of the Pin & Socket Pillar product shows that it practices the 

limitations of claim 1 requiring an electronic lighting device for simulating a candle, comprising 

“an enclosure, having an outer shell having a shape to resemble a candle and the enclosure 

including a curved sidewall spanning around a perimeter of the enclosure and the enclosure 

having an upper surface intersecting the sidewall and the enclosure having an opening in a top 

portion of the enclosure, the opening that extends between an inner cavity of the enclosure and 

an outside of the enclosure.”  See CX-0321C at 1-2; Shackle Decl. ¶¶ 299-305. 

Photographs of components in the interior of the Pin & Socket Pillar product show that it 

practices the limitations of claim 1 requiring “a light source holding surface formed in an upper 

portion of the enclosure.”  See CX-0321C at 2; Shackle Decl. ¶¶ 306-10. 

Photographs of components in the interior of the Pin & Socket Pillar product further 

show that it practices the limitations of claim 1 requiring “a flame component structured to 

include a top portion shaped to look like a flame, the flame component extending above the 

opening” and “a lighting element located within the inner cavity and supported at least partially 

on the light source holding surface, the lighting element supported to point the lighting element 

at a non-zero angle with respect to a longitudinal central axis of the enclosure.”  See CX-0321C 

at 3-4; Shackle Decl. ¶¶ 311-18. 

Documentation from the Pin & Socket Pillar manual show that this product practices the 

limitations of claim 1 requiring “the lighting element emitting light that blinks from within the 
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internal cavity, directed onto the flame component through the opening.”  See CX-0321C at 5; 

Shackle Decl. ¶¶ 319-22. 

Additional photographs of components inside the Pin & Socket Pillar product show that it 

practices the limitations of claim 1 requiring “a control circuitry which controls the lighting 

element to emit light that blinks on to the flame component.”  See CX-0321C at 5; Shackle Decl. 

¶¶ 323-25. 

2. Claim 8 

Photographs of the exterior of the V-Wire products show that these products practice the 

limitations of claim 8 requiring an electronic lighting device for simulating a candle, comprising 

“an enclosure having an outer shell having a shape to resemble a candle and including a curved 

sidewall spanning around a perimeter of the outer shell and an upper surface intersecting the 

sidewall and having a through hole which reaches between an inner cavity of the enclosure and 

an outside of the enclosure.”  See CX-0318C at 1-2, CX-0319C at 1-2, CX-0320C at 1-2; 

Shackle Decl. ¶¶ 326–34. 

Photographs of components on the interior of the V-wire products show that these 

products practice the limitations of claim 8 requiring “a light source enclosure surface formed in 

an upper portion of the enclosure.”  See CX-0318C at 3, CX-0319C at 3, CX-0320C at 3; 

Shackle Decl. ¶¶ 335–39. 

Photographs of the exterior and interior of the V-wire products show that these products 

practice the limitations of claim 8 requiring “a flame component” capable of swinging that is 

“structured to include a top portion shaped to look like a flame,” and “the flame component 

extending above the through hole, wherein the flame component includes a line embedded within 

the flame component at a lower end of the flame component, such that light emitted onto the top 
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portion of the flame component resembles a true candle flame having a candle wick due to 

irradiation of the light on the lower end having the line embedded within the flame component.”  

See CX-0318C at 4, CX-0319C at 4-5, CX-0320C at 4; Shackle Decl. ¶¶ 340–46. 

Photographs of the interior of the V-wire products further show that these products 

practice the limitations of claim 8 requiring “a lighting element contained within the interior of 

the core and mounted at least partially on the light holding surface, the lighting element 

supported to point the lighting element at an non-zero angle with respect to a longitudinal central 

axis of the enclosure, the lighting element to emit light from within the internal cavity onto the 

flame component through the through hole.”  See CX-0318C at 4-5, CX-0319C at 6-7, CX-

0320C at 5-6; Shackle Decl. ¶¶ 347-54. 

Photographs of components in the interior of the V-wire products show that these 

products practice the limitations of claim 8 requiring “a control circuitry which controls the 

lighting element to emit the light.”  CX-0318C at 5-6, CX-0319C at 8, CX-0320C at 6; Shackle 

Decl. ¶¶ 355–60. 

3. Dependent Claims 

Additional photographs of the V-wire products show that these products practice the 

limitations of dependent claims 10-12 and 17.  See CX-0318C at 6-7; CX-0319C at 9-12, CX-

0320C at 7-8; Shackle Decl. ¶¶ 361–63. 

Staff does not dispute Complainants’ domestic industry contentions with respect to the 

’718 patent.  Staff Resp. at 25-26.  Accordingly, the Pin & Socket Pillar product practices claim 

1 of the ’718 patent and the V-wire products practice claims 8, 10-12, and 17 of the ’718 patent. 
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X. ECONOMIC PRONG 

Complainants contend they have satisfied the economic prong under subsection (A), (B) 

and (C) of section 337(a)(3) by engaging in engineering, research, design, and development 

activities (“ERDD”) for products practicing the asserted patents.  See Kaplan Decl. ¶ 11.  

Complainants’ expert, Dr. Seth Kaplan, estimates that from 2018 to 2020 L&L made investments 

totaling approximately  in the domestic industry products practicing the ’402 Patent; 

 in the domestic industry products practicing the ’971 Patent,  in the 

domestic industry products practicing the ’471 Patent; and  in the domestic industry 

products practicing the ’718 Patent.  Id. 

Staff says that whether the economic prong is satisfied “depends on what analysis is 

used.”  Staff Response at 1.  “ , then 

the economic prong is not satisfied,” Staff contends.  Id. at 1-2.  However, “based on the 

amounts and the full context of the domestic investments,” Staff takes the view that the 

economic prong is satisfied as to at least the ‘402, ‘971, and ‘718 patents.”  Id. at 2. Staff 

observes that the decision whether the economic prong is satisfied is “a close call.”  Id. at 35.  

 L&L’s candle products are .  L&L claims to satisfy the economic prong 

under section 337(a)(3)(A)(B) and (C) through domestic activities in  

.  Yang Decl. at ¶¶ 38–45.  See Kaplan 

Decl. ¶ 20. (“The candles themselves are  

 

”). 

Complainants describe various domestic activities, including  

. See Yang Decl. at ¶ 37-38.  The activities on 
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which Complainants base their domestic industry also include .  

The domestic industry activities enumerated include:   “  

 

 

 

 

 

 

.”  Memo. at 112 (citing Yang Decl. ¶ 38).   

Complainants say  and the 

.  Yang Decl. at ¶ 41.  L&L also  

.  Id. at ¶ 40.   

.  Id. at ¶ 39.  In addition, L&L performs  

.  Id. at ¶ 45.   

Sotera is a design consulting company that initially assisted  

.  Yang Decl. ¶ 47; Tschetter 

Decl. ¶¶ 6, 8.  Sotera conducts  for L&L as well as  

.  Yang Decl. ¶ 49; Tschetter Decl. ¶¶ 9–12.  

Sotera employees attend  

.  Id.   

In estimating the domestic industry expenditure of Complainants, Dr. Kaplan attempted 

to separate out research, design and engineering (“ERDD”) expenditure from activities like  

.  For instance, calculating L&L’s expenditures on labor compensation, Dr. 
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Kaplan used job title and company estimates to allocated specific ERDD labor-related 

expenditures.  Kaplan Decl. ¶ 28.  He then conducted a second allocation between labor 

expenditures on practicing versus non-practicing products, using sales data for the respective 

products.  Id. at ¶ 30- 34 (“Because of the nature of the firm’s business model, I believe sales 

revenues represent a reasonable basis for allocation.”). 

A. Plant and Equipment 

L&L leases a  facility in Brea, California.  CX-0294C; Yang Decl. ¶ 29.  

Base rent for that facility is  plus operating expenses and taxes.  Id.  Before establishing 

the Brea headquarters in 2019, L&L leased a different space in Brea at the same cost, see CX-

0296C, and maintained a headquarters at a  facility in Eden Prairie, 

Minnesota.  Yang Decl. ¶ 32, 34.  L&L still utilizes the Eden Prairie facility at a cost of about 

 “including taxes and expenses.”  Id.  ¶ 35.  L&L’s profit and loss statements 

provide the total amounts that L&L has invest in maintaining these facilities on its line for “rent 

and utilities,” amounting to  in 2018,  in 2019, and  through the first 

quarter of 2020.  CX-0299C; CX-0300C; Yang Decl. ¶ 32.   

Sotera leases an office space facility and storage facility in St. Paul, Minnesota that 

measure approximately  and , respectively.  CX-0705C; CX-0706C; 

Tschetter Decl. ¶ 13.  Base rents for those facilities are approximately  and  

, respectively, amounting to  in 2018,  in 2019, and  in the first 

quarter of 2020.  CX-0705C; CX-0706C; CX-0223C at 95-96.   

Complainants allege expenditures by L&L on  

 of the DI products.  See Kaplan Decl. ¶ 24.  Such expenditures 

totaled  for 2018,  for 2019, and  through the first quarter of 2020.  
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B. Labor and Capital 

 As described above, Dr. Kaplan used a two-step allocation methodology to compute 

Complainants’ investments under subparagraph (B) of section 337(a)(3).  He used job titles and 

company estimates to allocate employee-specific expenditures on the DI products.  Kaplan Decl. 

at ¶ 28.  He then used sales revenue to estimate the share of expenditures attributable to the DI 

products.  Id.  Table 12 shows L&L’s ERDD expenditures allocated by patent for the years 2018-

2020.     

 2018 2019 2020 Total  
’402 Patent 
’971 Patent 
’471 Patent 
’718 Patent 

 

Kaplan Decl. at ¶ 54.  These total . 

Dr. Kaplan was unable to allocate any labor expenditures to Sotera because of the 

absence of payroll and other records.  Id. at ¶ 57.  I note that in his analysis of expenditures under 

subparagraph (A), however, Dr. Kaplan relied on Ms. Tschetter’s estimate that “  

of the firm’s revenues are attributed to services performed for L&L.”  Id. ¶ 61.   

C. Engineering, Research & Development, Licensing 

For expenditures under subparagraph (C), Dr. Kaplan added together expenditures under 

subparagraph (A) and (B) (excluding Sotera’s plant expenditures to avoid potential double 

counting).  Id. at ¶ 49.  Dr. Kaplan allocated nearly all expenditures by Sotera to L&L “in the 

areas of .”  Id. at ¶ 71-74.  He 

basically used the methodology described above to conclude that L&L’s fees paid to Sotera 

Design amount to:   
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 Complainants maintain that they have satisfied the nexus requirement under 

subparagraph 337(a)(3)(C) because their domestic industry activities “go toward developing the 

DI products that embody and practice the asserted patents.”  Memo. at 118.  The Commission 

has explained that “evidence of … investment in a protected article that practices the patent 

ordinarily also can support the inference that the investment was itself an exploitation of the 

patent.”  Certain Integrated Circuit Chips and Prods. Containing the Same, Inv. No. 337-TA-

859, Comm’n Op., 2014 WL 12796437 at *24 (Aug. 22, 2014).  In many cases, the required 

nexus under subsection (C) “may readily be inferred based on evidence that the claimed 

investment is in the domestic industry article, which itself is the physical embodiment of the 

asserted patent.”  Id. at 23.  That is the case here – the DI products are physical embodiments of 

the patented technology.   

 Staff challenges the significance of Complainants’ expenditures on the ’471 patent.  As 

Dr. Kaplan testified, however, the lower amount of investments in  

.  As Dr. Kaplan explained, it is 

reasonable to use sales to derive the amount of investment devoted to a product because it makes 

no economic sense to direct more expenditures to product categories that fewer sales.  Kaplan 

Dec. ¶ 34.   It is well established, moreover, that there is no minimum expenditure needed to 

satisfy the economic prong.  In context, expenditures on the ’471 patent are important because 

the V-wire products, , contribute to Complainants’ 

domestic industry effort.   

 
the’471 patent nevertheless will remain important “because in some presentations the V-wire 
technology .”  Id.   
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Staff points out that Complainants in discovery provided information concerning their 

foreign investments in the DI.  In their responses, Complainants identified expenditures of  

 for 2018 and  for 2019 in plant, equipment, labor and capital in Asia to 

.  See Staff Response at 30 (citing Complainants’ Supp. Response to 

Respondents’ Interrog. No. 39 at 60 (June 12, 2020).  Staff says Complainants’ overseas 

investments during the pertinent period exceed more than  

  “In the Staff’s view, the domestic investments are not significant and substantial if 

compared to foreign investments.”  Staff Response at 35.  On the other hand, Staff asserts that 

“in a more complete context,” the alleged expenditures “are a very large part of L&L’s and 

Sotera’s operations.”  Id.  Staff labels the Complainants “small companies,” not mere importers, 

and states that “in quantitative terms, Complainants have  in products covered 

by the ’402, ’971, and ’718 patents.”  Id. at 36.  Thus, Staff concludes, Complainants have 

satisfied the economic prong “at least” as to those patents.  Id.   

I agree that Complainants have satisfied the economic prong.  Complainants clarify that 

they , rather, they  

.  In addition, Complainants  

 

.”  CRB at 13.  Complainants’ 

domestic operations are significant and substantial, both from an economic standpoint and in the 

context of the exploitation of the protected technology.   
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XI. REMEDY & BONDING 

A. Issuance of a LEO 

Section 337(d)(1) provides that “[i]f the Commission determines, as a result of an 

investigation under this section, that there is a violation of this section, it shall direct that the 

articles concerned, imported by any person violating the provision of this section, be excluded 

from entry into the United States, unless, after considering the [public interest], it finds that such 

articles should not be excluded from entry.” 19 U.S.C. § 1337(d)(1). The Commission typically 

issues broad remedial orders extending to “all products covered by the patent claims as to which 

a violation is found, rather than limiting its orders to only those specific models selected for the 

infringement analysis.”  Certain Hardware Logic Emulation Systems and Components Thereof, 

Inv. No. 337-TA-383, Comm’n Op., 1998 WL 307240 at *9 (Mar. 9, 1998).  See Certain 

Graphics Systems, Components Thereof, and Consumer Products Containing Same, Inv. 

No. 337-TA-1044, Comm’n Op. at 66 (Sept. 18, 2018) (extending LEO to cover other products 

that infringe the patent at issue and not limiting that order to any particular model).  

Here, each of the Defaulting Respondents has “waived [its] right … to contest the 

allegations at issue in the investigation.” 19 U.S.C. § 210.16(b)(4). “The facts alleged in the 

complaint will be presumed to be true with respect to the defaulting respondent[s],” and “[t]he 

Commission may issue an exclusion order.” 19 U.S.C. § 210.16(c)(1).  Accordingly, I  

recommend issuance of a LEO against each Defaulting Respondent. 
 

B. Issuance of a GEO 

Section 337(g)(2) provides that a general exclusion order may be issued when: 
 

(A) no person appears to contest an investigation concerning a violation of the 
provisions of this section, 
(B) such a violation is established by substantial, reliable, and probative evidence, 
and 
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(C) the requirements of [Section 337(d)(2)] are met. 
 
19 U.S.C. § 1337(g)(2)(A)–(C).   

The Commission may issue a general exclusion order that applies to all infringing 

products, regardless of manufacturer, when:  (A) a general exclusion from entry of articles is 

necessary to prevent circumvention of an exclusion order limited to products of named persons; 

or (B) there is a pattern of violation of this section and it is difficult to identify the source of 

infringing products.  19 U.S.C. § 1337(d)(2).  The Commission has also considered the existence 

of a “widespread pattern of unauthorized use” and “certain business conditions from which one 

might reasonably infer that foreign manufacturers other than the respondents to the investigation 

may attempt to enter the U.S. market with infringing articles.” Certain Airless Paint Spray 

Pumps, Inv. No. 337-TA-90, Order, 1981 WL 50447 at *10 (Nov. 24, 1981). This case presents a 

situation in which a general exclusion order is warranted. 

1. Circumvention of a LEO 

Complainants’ expert identifies a number of factors that permit and even encourage 

circumvention of any LEO may issue in this investigation, including high U.S. demand, 

relatively low barriers to market entry, extensive manufacturing sources, established distribution 

channels with the U.S. (i.e., the Internet), and anonymity of infringing importers.  Kaplan Decl. ¶ 

85. 

The U.S. market for LED candles is growing.  Id. at ¶ 86.  Entry into the market is 

relatively inexpensive, leading to a proliferation of knock-off products that compete with the 

patented products.  Id.  The patented products are , 

moreover, because they are .  
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Id. at ¶ 90; see Yang Decl. ¶ 104.  .  Kaplan Decl. ¶¶ 

103, 105; Yang Decl. ¶ 104.   

Infringing products are readily obtainable in the U.S. through channels such as 

amazon.com, eBay.com, alibab.com, Walmart, and Sears.  Kaplan Decl. ¶¶ 90, 94.  Such 

products typically do not list the country of original or identify the manufacturer.  Id. at ¶ 94.  

The sheer numbers of infringing products available in the U.S. make detection of infringers 

extraordinary difficult.  According to Complainants, “Thousands of different flameless candles 

are listed on Alibaba.com, including a substantial portion that appear to use L&L’s patented 

technology.”  Memo. at 125-126; CX-0282.   

In addition, it would be difficult for U.S. Customs and Border Patrol to distinguish non-

respondent infringing products from those under limited exclusion orders, because sellers offer 

branded packaging, customized packaging, and generic packaging that does not include brand 

marks or other identifying features.  Kaplan Decl. ¶ 101.  See Certain Ink Cartridges and 

Components Thereof, Inv. No. 337-TA-946, Comm’n. Op. at 80-81 (June 2019) (“Respondents 

sell infringing products in unmarked or generic packaging that often bears no indication of the 

true source of the goods.”).  Complainants provide an example of such “anonymous” packaging.  

See CX-0102 at 1.   

2. Pattern of Violation and Difficulty Identifying Source 

This investigation has revealed a widespread pattern of illegal importation by hundreds of 

infringers and potential infringers – “too many infringers exist to name even in multiple 

investigations.”  Memo. at 128.  At the same time, the source of such importation is difficult to 

identify.  In this investigation, moreover, attempts to serve various companies failed because the 
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companies did not exist or had folded up shop, only to sell their infringing wares under a 

different name.  Id. at 128; see Yang Decl. ¶ 108.   

The large number of manufacturers, the similarly of infringing products to the protected 

products, and the  the candles, all make it easy for infringers to import and 

market their goods in the U.S.  See CX-0168, CX-0169, CX-0712, CX-0713; Yang Decl. ¶ 104.  

As discussed above, many of the infringing products are manufactured without branding, later to 

be sold under various brand names or no brand name at all.  See Kaplan Decl. ¶ 101.  

I conclude that there is a pattern of widespread infringement that is extremely difficult to 

detect and redress, and that a LEO would not suffice to remedy the violations found in this 

investigation.  See Kaplan Decl. ¶ 109.  Accordingly, I recommend that if a violation is found, 

the Commission issue a GEO.8 

C. Issuance of Cease and Desist orders  

Complainants have not identified any Defaulting Respondent against whom a cease and 

desist order should be issued. 

D. Bonding 

Pursuant to Section 337(j), the accused products are entitled to entry into the United 
 
States under bond during the 60-day Presidential review period. 19 U.S.C. § 1337(j).  The 

amount of such bond must “be sufficient to protect the complainant from any injury.” 19 U.S.C. 

§ 1337(j)(3); see also 19 C.F.R. § 210.50(a)(3).  The Commission typically sets the Presidential 

review period bond based on the price differential between the imported or infringing product or 

based on a reasonable royalty. See, e.g., Certain Microsphere Adhesives, Process For Making 

 
8 Complainants argue that issuance of a GEO would be in the public interest, but the public 
interest inquiry has not been delegated to the administrative law judge in this investigation.  See 
Notice, supra. 
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Same, and Products Containing Same, Including Self-Stick Repositionable Notes, Inv. No. 337- 

TA-366, Comm’n Op. at 24, (Dec. 15, 1995) (setting bond based on price differentials); Certain 

Plastic Encapsulated Integrated Circuits, Inv. No. 337-TA-315, USITC Pub. 2574 (Nov. 1992), 

Comm’n Op. on Issues Under Review and on Remedy, the Public Interest, and Bonding at 45 

(setting the bond based on a reasonable royalty).  However, where the available pricing or 

royalty information is inadequate, the bond may be set at 100% of the entered value of the 

accused product. See, e.g., Certain Neodymuim-Iron-Boron Magnets, Magnet Alloys, and 

Products Containing Same, Inv. No. 337-TA-372, USITC Pub. 2964 (May 1996), Comm’n Op. 

on Remedy, the Public Interest and Bonding at 15. 

None of the Defaulting Respondents in this investigation participated in or produced 

discovery.  As a consequence, Complainants were unable to obtain information on which to base 

a reasonable bond rate.  I therefore recommend that the bond be set at 100% for all infringing 

goods entering during the Presidential review period.   

XII. CONCLUSION 

For the reasons discussed above, Motion Docket No. 1195-032 is hereby GRANTED.  It 

is my initial determination that there is a violation of section 337 of the Tariff Act of 1930, as 

amended, by reason of infringement of claims 1-6, 9, 10, and 12-15 of the ’402 patent and claims 

1-4, 7, 19, 11, 14, 17, 22, 24, 25, 27, and 29 of the ’471 patent by Veraflame; infringement of 

claims 1-3, 4, 6-11, 14, 15, 25, 27, and 28 of the ’971 patent and claims 1, 2, 4, 7, 21, and 22 of 

the ’718 patent by Ningbo Mascube; infringement of claims 1-10 and 12-15 of the ’420 patent, 

claims 1-5, 7, 10-14, 17, 18, 22, 25, 27, and 29 of the ’471 patent, and claims 8, 10, 11, 12, 15, 

and 17 of the ’718 patent by Ningbo Shanhuang; infringement of claims 1-7, 10, and 12-15 of 

the ’420 patent, claims 1-5, 7, 10-14, 17, 18, 22, 25, 27, and 29 of the ’471 patent, and claims 8, 
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10, 11, 12, and 17 of the ’718 patent by Yiwu; and infringement of claims 1, 2, 4-7, 9, 10, 12, 14, 

and 15 of the ’420 patent and claims 1-5, 7, 10-14, 17, 18, 22, 25, 27, and 29 of the ’471 patent 

by Virtual Candles.9 

Because this initial determination finds a violation with respect to each of the remaining 

respondents in this investigation, the procedural schedule is hereby suspended, and no hearing 

will proceed on May 5-7, 2021. 

Pursuant to 19 C.F.R. § 210.42(h), this initial determination shall become the 

determination of the Commission unless a party files a petition for review of the initial 

determination pursuant to 19 C.F.R. § 210.43(a), or the Commission, pursuant to 19 C.F.R. § 

210.44, orders on its own motion a review of the initial determination or certain issues contained 

herein. 

This order is being issued with a confidential designation. Pursuant to Ground Rule 1.10, 

each party shall submit to the Administrative Law Judge within seven (7) days a statement as to 

whether it seeks to have any portion of this order deleted from the public version.  See 19 C.F.R. 

§ 210.5(f).  A party seeking to have a portion deleted from the public version must attach to its 

submission a copy of the order with red brackets indicating the portion(s) asserted to contain 

confidential business information.  The parties’ submissions shall not be filed with the 

Commission Secretary but shall be submitted by e-mail to the Administrative Law Judge’s 

attorney advisor. 

Redactions should be limited to avoid obscuring the reasoning underlying the 

decision.  Parties who submit excessive redactions may be required to provide an additional 

 
9 There has been no determination of violation with respect to the Veraflame Flickering Candle, 
the Ningbo Shanhuang Luminicious candle, or the Yiwu Pandaing candle.  No determination of 
infringement has been made with respect to claims 16, 17, or 20-24 of the ’971 patent. 
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written statement, supported by declarations from individuals with personal knowledge, 

explaining why each proposed redaction meets the definition for confidential business 

information in 19 C.F.R. § 201.6(a). 

SO ORDERED. 

             
Dee Lord 
Administrative Law Judge 
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