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UNITED STATES INTERNATIONAL TRADE COMMISSION 

Washington, D.C. 

In the Matter of 

CERTAIN TOBACCO HEATING ARTICLES 
AND COMPONENTS THEREOF 

INV. NO. 337-TA-1199 

INITIAL DETERMINATION ON VIOLATION OF SECTION 337 AND 
RECOMMENDED DETERMINATION ON REMEDY AND BOND 

Administrative Law Judge Clark S. Cheney 

(May 14, 2021) 

Pursuant to the Notice of Investigation, 85 Fed. Reg. 29482 (May 15, 2020), and 19 C.F.R. 

§§ 210.10(b), 210.42(a)(1)(i), this is the final initial determination in the matter of Certain

Tobacco Heating Articles and Components Thereof, Investigation No. 337-TA-1199.  

For the reasons stated herein, I have determined that a violation of section 337 of the Tariff 

Act of 1930, as amended, has occurred in the importation into the United States, the sale for 

importation, or the sale within the United States after importation, of certain tobacco heating 

articles and components thereof based on infringement of U.S. Patent No. 9,901,123 and 

U.S. Patent No. 9,930,915.   
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I. INTRODUCTION

A. Procedural History

On April 9, 2020, complainants RAI Strategic Holdings, Inc., R.J. Reynolds Vapor 

Company, and R.J. Reynolds Tobacco Company (collectively, “Reynolds” or “Complainants”) 

filed a complaint alleging violations of section 337 based on the importation into the United States, 

the sale for importation, and the sale within the United States after importation of certain tobacco 

heating articles and components thereof.  85 Fed. Reg. 21020 (Apr. 15, 2020); see EDIS Doc. ID 

707369.  Reynolds submitted a letter supplementing the complaint on April 16, 2020.  85 Fed. 

Reg. 29482 (May 15, 2020); see EDIS Doc. ID 708090.   

On May 15, 2020, the Commission instituted Investigation No. 337-TA-1199 to determine: 

[W]hether there is a violation of subsection (a)(1)(B) of section 337
in the importation into the United States, the sale for importation, or
the sale within the United States after importation of certain
products identified in paragraph (2) by reason of infringement of one
or more of claim 19 of the ’238 patent [U.S. Patent No. 9,839,238];
claims 27–30 of the ’123 patent [U.S. Patent No. 9,901,123]; and
claims 1, 2, and 5 of the ’915 patent [U.S. Patent No. 9,930,915];
and whether an industry in the United States exists as required by
subsection (a)(2) of section 337.

85 Fed. Reg. 29482 (May 15, 2020) (“Notice of Investigation”).  

The plain language description of the accused products or category of accused products, 

which defines the scope of the investigation, is “electric tobacco heating device systems and the 

associated tobacco sticks sold for use with the device systems.”  Notice of Investigation; see also 

19 C.F.R. § 210.10(b)(1).   

The Commission also ordered that: 

[T]he presiding administrative law judge shall take evidence or other
information and hear arguments from the parties or other interested persons
with respect to the public interest in this investigation, as appropriate, and
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provide the Commission with findings of fact and a recommended 
determination on this issue, which shall be limited to the statutory 
public interest factors set forth in 19 U.S.C. l337(d)(l), (f)(1), (g)(1). 

Notice of Investigation.  

The Notice of Investigation named the following entities as respondents:  Altria Client 

Services LLC, Altria Group, Inc., Philip Morris USA, Inc., Philip Morris International Inc., and 

Philip Morris Products S.A. (collectively, “Philip Morris” or “Respondents”).  Id.   

The Office of Unfair Import Investigations (“Staff”) is also a party to this investigation.  

Id.  

On June 2, 2020, I set the target date for this investigation at sixteen months, which makes 

this final initial determination due no later than May 14, 2021.  Order No. 4 (June 2, 2020).  

On July 29, 2020, I granted a motion from Reynolds seeking leave to amend the complaint 

and notice of investigation to add allegations of infringement of claim 3 of the ’915 patent.  Order 

No. 9 (July 29, 2020), unreviewed, Comm’n Notice (Aug. 18, 2020); see also 85 Fed. Reg. 52152 

(Aug. 4, 2020).  Reynolds subsequently filed an amended complaint (“Compl.”).  EDIS Doc. ID 

716122.   

In accordance with the procedural schedule issued as Order Nos. 5 and 10 on June 11, 

2020, and July 30, 2020, respectively, the parties submitted a joint chart of proposed claim 

constructions on August 13, 2020.  The parties submitted opening claim construction briefs on 

August 21, 2020, and responsive claim construction briefs on September 4, 2020.  On September 

17, 2020, I convened a claim construction hearing.1  I subsequently issued Order No. 28 (“CC 

Order”) on January 6, 2021, construing certain disputed claim terms.   

1 The transcript of the claim construction hearing is available as EDIS Doc. ID 721164 and is 
hereinafter referred to as “CC Tr.” 
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On December 14, 2020, I granted a joint motion filed by Reynolds and Philip 

Morris seeking to terminate this investigation as to named respondents Altria Group, Inc., 

and Philip Morris International Inc.  Order No. 24 (Dec. 14, 2020), unreviewed, Comm’n 

Notice (Jan. 5, 2021). 

On January 19, 2021, I granted in part Reynolds’s motion for summary determination 

that it has satisfied the economic prong of the domestic industry requirement.  Order No. 35 

(Jan. 19, 2021).  Specifically, I determined the economic prong of the domestic industry 

requirement has been satisfied under 19 U.S.C. §§ 1337(a)(3)(A) and (B) with respect to the ’238 

and ’915 patents.  See Order No. 35, at 5–6.  On review, the Commission affirmed that the 

economic prong is satisfied under 19 U.S.C. § 1337(a)(3)(A) with respect to the ’238 and 

’915 patents and provided supplemental analysis.  Notice of Commission Determination to 

Review and Affirm an Initial Determination Granting Summary Determination that the 

Economic Prong of the Domestic Industry Requirement Is Satisfied (EDIS Doc. ID 734509) 

(Feb. 18, 2021).  The Commission reviewed but took no position as to my findings under 19 

U.S.C. § 1337(a)(3)(B).  Id.  

To narrow the issues for the evidentiary hearing, Reynolds and Philip Morris entered into 

two stipulations regarding undisputed facts.  See JX-0011C (Stipulation Among the Private Parties 

to Narrow the Issues for the Evidentiary Hearing) (“Stip.”); JX-0121C (Joint Stipulation Regarding 

Economic Domestic Industry) (“DI Stip.”).  

I held a prehearing conference on January 22, 2021, and convened the evidentiary hearing 

January 25, 2021.  The evidentiary hearing ended on February 1, 2021.  See Hrg. Tr. 1–1603.    
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B. The Private Parties

1. Complainants

RAI Strategic Holdings, Inc. is a North Carolina corporation with its principal place of 

business located at 401 North Main Street, Winston-Salem, North Carolina 27101.  Compl. ¶ 7.  

RAI Strategic Holdings, Inc. is the assignee and sole owner of the patents asserted in this 

investigation.  See Compl. Exs. 4, 5, 6.   

R.J. Reynolds Vapor Company is a North Carolina corporation with its principal place of 

business located at 401 North Main Street, Winston-Salem, North Carolina 27101.  Compl. ¶ 8.  

R.J. Reynolds Vapor Company is an exclusive licensee of the patents asserted in this investigation 

and is responsible for developing, distributing, and selling the products on which Reynolds relies 

to show satisfaction of the domestic industry requirement.  See id.   

R.J. Reynolds Tobacco Company is a North Carolina corporation with its principal place 

of business located at 401 North Main Street, Winston-Salem, North Carolina 27101.  Compl. ¶ 9.  

R.J. Reynolds Tobacco Company provides research and technical support for the products on 

which Reynolds relies to show satisfaction of the domestic industry requirement.  See id.  

2. Respondents

Altria Client Services LLC is a Virginia corporation with offices at 6601 West Broad 

Street, Richmond, Virginia 23230.  Response of Respondents Altria Client Services LLC, Altria 

Group, Inc., and Philip Morris USA, Inc., to the Amended Complaint and Notice of Investigation 

(“Philip Morris Resp. to Compl.”) ¶ 10 (EDIS Doc. ID 717980) (Aug. 24, 2020).   

Philip Morris USA, Inc. (“Philip Morris USA”) is a Virginia corporation with offices at 

6601 West Broad Street, Richmond, Virginia 23230.  Id. ¶ 12.  Philip Morris USA imports and 
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sells after importation certain accused IQOS® systems and disposable tobacco sticks into 

the United States.  Id.  

Philip Morris Products S.A. (“Philip Morris Products”) is organized under the laws 

of Switzerland with an address of Quai Jeanrenaud 3, 2000 Neuchâtel, Switzerland.  Id. ¶ 14.  

Philip Morris Products  has imported into the United States and sold for importation into the 

United States certain accused IQOS® system products and disposable tobacco sticks.  Id.  Philip 

Morris Products is a premarket tobacco applicant with United States Food and Drug 

Administration (“FDA”) for the accused IQOS® systems and disposable tobacco sticks, and 

Philip Morris Products consulted with Altria Client Services LLC and Philip Morris USA to 

obtain FDA authorization in the United States.  Id.   

C. The Asserted Patents

Reynold asserts claims under three patents in this investigation:  the ’123 patent, the ’915 patent, 

and the ’238 patent (collectively, the “Asserted Patents”).   

1. U.S. Patent No. 9,901,123

The ’123 patent, titled “Tobacco-Containing Article,” issued on February 27, 2018, and names 

John Howard Robinson, David William Griffith, Jr., Billy Tyrone Conner, Evon Llewellyn 

Crooks, and Dempsey Bailey Brewer, Jr. as inventors.  JX-0002 (“’123 patent”) at cover page. 

The ’123 patent issued from application no. 15/286,087, filed on October 5, 2016, and 

claims priority to application no. 11/550,634, which was filed on October 18, 2006, and issued 

as U.S. Patent No. 7,726,320.  Id.  The ’123 patent expires on October 18, 2026.  Id.   

The ’123 patent is assigned to RAI Strategic Holdings, Inc.  ’123 patent at cover page; 

Compl. Ex. 5.   
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Reynolds asserts claims 27–30 of the ’123 patent against Philip Morris.  See Notice of 

Investigation; CIB at 18.  To prove satisfaction of the technical prong of the domestic 

industry requirement, Reynolds relies on claims 1, 4, 6, 11, 13–15, 17, 19, and 23–26 of the 

’123 patent.  See CIB at 43.  The claims at issue in this investigation read as follows: 

1. An electrically-powered, aerosol-generating smoking article comprising:

an electrical power source within a tubular outer housing having a 
mouth-end and an end distal to the mouth-end;  

at least one electrical resistance heater powered by said electrical 
power source;  

a puff-actuated controller within the tubular outer housing and 
adapted for regulating current flow through the electrical resistance 
heater during draw, the controller comprising a sensor adapted for 
sensing draw on the smoking article by a user; and  

a rod-shaped carrier device engaged with the mouth-end of the 
tubular outer housing and comprising a cartridge providing a liquid 
storage compartment containing a mixture comprising a tobacco 
extract and an aerosol-forming material absorbed within an 
absorbent fibrous material, the cartridge having a generally tubular 
shape and adapted for airflow therethrough;  

wherein the rod-shaped carrier device is operatively positioned such 
that, during draw, the mixture comprising the tobacco extract and 
the aerosol-forming material can be wicked into contact with the 
electrical resistance heater and volatilized to produce a visible 
mainstream aerosol incorporating tobacco components or tobacco-
derived components that can be drawn into the mouth of the user of 
the smoking article. 

4. The smoking article of claim 3, wherein the flavoring agent comprises
menthol.

6. The smoking article of claim 1, wherein the mixture comprises essentially
pure nicotine, extracts composed predominantly of nicotine, or formulations
composed predominantly of nicotine.

11. The smoking article of claim 1, wherein the cartridge is electrically
conductive.
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13. The smoking article of claim 1, wherein the mixture comprises glycerin,
tobacco extract, and a flavoring agent.

14. The smoking article of claim 1, wherein the absorbent fibrous material
is in contact with the electrical resistance heater.

15. An electrically-powered, aerosol-generating smoking article
comprising:

an electrical power source in the form of a battery within a tubular 
outer housing having a mouth-end and an end distal to the mouth-
end;  

at least one electrical resistance heater powered by said electrical 
power source;  

a puff-actuated controller within the tubular outer housing and 
adapted for regulating current flow through the electrical resistance 
heater during draw, the controller comprising a sensor adapted for 
sensing draw on the smoking article by a user; and  

a rod-shaped carrier device removably engaged with the mouth-end 
of the tubular outer housing and comprising a cartridge providing a 
liquid storage compartment containing a mixture comprising a 
tobacco extract comprising nicotine and an aerosol-forming material 
selected from glycerin, propylene glycol, or a mixture thereof, the 
mixture absorbed within an absorbent wicking material, the 
cartridge having a generally tubular shape and adapted for airflow 
therethrough;  

wherein the rod-shaped carrier device is operatively positioned such 
that, during draw, the mixture comprising the tobacco extract and 
the aerosol-forming material can be wicked into contact with the 
electrical resistance heater and volatilized to produce a visible 
mainstream aerosol incorporating tobacco components or tobacco-
derived components that can be drawn into the mouth of the user of 
the smoking article. 

17. The smoking article of claim 16, wherein the flavoring agent comprises
menthol.

19. The smoking article of claim 15, wherein the mixture comprises
essentially pure nicotine, extracts composed predominantly of nicotine, or
formulations composed predominantly of nicotine.
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23. The smoking article of claim 15, wherein the cartridge is electrically
conductive.

24. The smoking article of claim 15, wherein the absorbent wicking material
is in contact with the electrical resistance heater.

25. The smoking article of claim 15, wherein the absorbent wicking material
is positioned in proximity to the at least one electrical resistance heater.

26. The smoking article of claim 15, wherein an air passageway extends
along the length of the cartridge.

27. An electrically-powered, aerosol-generating smoking article
comprising:

an electrical power source in the form of a battery within a tubular 
outer housing having a mouth-end and an end distal to the mouth-
end;  

at least one electrical resistance heater powered by said electrical 
power source, wherein at least a portion of the resistance heating 
element is elongated and extending downstream toward the mouth-
end of the outer housing, the elongated portion of the resistance 
heating element positioned proximal to the center of the outer 
housing;  

a controller within the tubular outer housing and adapted for 
regulating current flow through the electrical resistance heater; and  

a cigarette-type device removably engaged with the mouth-end of 
the tubular outer housing and comprising a tobacco segment 
circumscribed by a wrapping material and comprising a tobacco 
material and an aerosol-forming material, wherein the elongated 
portion of the resistance heating element extends into the tobacco 
segment when the cigarette-type device is engaged with the mouth-
end of the outer housing, such that during draw, aerosol-forming 
material can be volatilized to produce a visible mainstream aerosol 
incorporating tobacco components or tobacco-derived components 
that can be drawn into the mouth of the user of the smoking article. 

28. The smoking article of claim 27, wherein the cigarette-type device
further comprises a filter element downstream from the tobacco segment.

29. The smoking article of claim 27, further comprising an actuation
mechanism in the form of a switching mechanism that can be manually
operated by the user in order to heat the cigarette-type device.
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30. The smoking article of claim 27, wherein the electrical resistance 
heating element provides surface region temperatures of at least 200° C. and 
less than 600° C. such that the tobacco material does not burn during use.

’123 patent at claims 1, 4, 6, 11, 13–15, 17, 19, and 23–30. 

2. U.S. Patent No. 9,930,915

The ’915 patent, titled “Smoking Articles and Use Thereof for Yielding Inhalation 

Materials,” issued on April 3, 2018, and names Steven L. Worm, David Glen Christopherson, 

Stephen Benson Sears, Denis Lee Potter, Frederic Phillipe Ampolini, and Balager Ademe as 

inventors.  JX-0003 (“’915 patent”) at cover page.  The ’915 patent issued from application no. 

14/737,706, filed on June 12, 2015, and claims priority to application no. 13/205,841, which was 

filed on August 9, 2011, and issued as U.S. Patent No. 9,078,473.  Id.  The ’915 patent expires on 

November 9, 2031.  Id.  

The ’915 patent is assigned to RAI Strategic Holdings, Inc.  ’915 patent at cover page; 

Compl. Ex. 6. 

Reynolds asserts claims 1, 2, 3, and 5 of the ’915 patent against Philip Morris.  See Notice 

of Investigation; Order No. 9 (July 29, 2020), unreviewed, Comm’n Notice (Aug. 18, 2020); CIB 

at 56.  To prove satisfaction of the technical prong of the domestic industry requirement, Reynolds 

relies on claims 1 and 3 of the ’915 patent.  See CIB at 70.  The claims at issue in this investigation 

read as follows: 

1. A reusable control unit for use with a disposable smoking article, the
reusable control unit comprising a control housing including:

a receiving end for receiving an engaging end of the disposable 
smoking article and having an electrical energy source that includes 
a projection extending outwardly therefrom and that includes a 
component that forms an electrical connection with electrical 
contacts on a separate electrical heating member; and  
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a control unit section that houses a power source, a switching 
component that actuates flow of electrical current from the electrical 
energy source to the electrical heating member, and a flow 
regulating component that regulates a previously initiated current 
flow from the electrical energy source to the electrical heating 
member, wherein the component that forms an electrical connection 
with the electrical contacts is located on the projection. 

2. The reusable control unit of claim 1, wherein the power source includes
a battery.

3. The reusable control unit of claim 1, wherein the electrical energy source
includes a capacitor.

5. The reusable control unit of claim 1, wherein the switching component
comprises a pushbutton.

’915 patent at claims 1–3 and 5. 

3. U.S. Patent No. 9,839,238

The ’238 patent, titled “Control Body for an Electronic Smoking Article,” issued on 

December 12, 2017, and names Steven L. Worm, Michael Ryan Galloway, Frederic Phillipe 

Ampolini, Randy Lee McKnight, and David Glen Christopherson as inventors.  JX-0001 (“’238 

patent”) at cover page.  The ’238 patent issued from application no. 14/193,961, filed on February 

28, 2014, and expires on April 17, 2036.  Id.   

The ’238 patent is assigned to RAI Strategic Holdings, Inc.  ’238 patent at cover page; 

Compl. Ex. 4. 

Reynolds asserts independent claim 19 of the ’238 patent against Philip Morris.  See Notice 

of Investigation; CIB at 76.  To prove satisfaction of the technical prong of the domestic industry 

requirement, Reynolds relies on claims 1, 3, 5, 6, 8–11, 19, and 20 of the ’238 patent.  See CIB 

at 95.  The claims at issue in this investigation read as follows:  

1. A control body for an electronic smoking article, the control body
comprising:
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an elongated shell with an interior, a proximal end, and an opposing 
distal end;  

a coupler having a body end in engagement with the proximal end 
of the shell and having an opposing connector end configured to 
releasably engage a cartridge;  

an electrical power source; 

an electronic circuit board positioned within the shell interior 
between the electrical power source and the coupler;  

and an air pressure sensor attached to the electronic circuit board; 

wherein the shell has a central axis therethrough from the proximal 
end to the distal end, and wherein the electronic circuit board is 
oriented substantially parallel to the central axis of the shell;  

wherein the shell interior includes a normal air pressure space and a 
pressure reduction space, and wherein a first end of the pressure 
sensor is in fluid communication with the pressure reduction space 
and a second end of the pressure sensor is in fluid communication 
with the normal air pressure space; and  

wherein the body end of the coupler forms a wall, the opposing 
connector end of the coupler has a cavity, and the coupler includes 
a pressure channel extending between a first end that is in fluid 
communication with the cavity and a second end that opens through 
the wall at the body end of the coupler to be in fluid communication 
with the pressure reduction space. 

3. The control body according to claim 1, comprising a sealing member
configured to form an air tight seal around the air pressure sensor and the
second end of the pressure channel and thus define the pressure reduction
space that encompasses the opening at the second end of the pressure
channel and the first end of the pressure sensor.

5. The control body according to claim 1, wherein the coupler includes an
air inlet channel in fluid communication with the cavity.

6. The control body according to claim 5, wherein the air inlet channel is
formed entirely within the coupler body.

8. The control body according to claim 5, wherein the coupler has a
longitudinal axis extending from the body end to the opposing connector
end, and wherein the first end of the pressure channel is spatially separated
from the air inlet channel relative to the longitudinal axis of the coupler.
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9. The control body according to claim 8, wherein the first end of the
pressure channel is spatially separated from the air inlet channel so as to be
relatively nearer the connector end of the coupler.

10. The control body according to claim 1, comprising an ambient air flow
pathway extending from the exterior of the coupler, through the coupler
body, and through the cavity.

11. The control body according to claim 1, wherein the electronic circuit
board includes a microprocessor, and wherein the microprocessor is
configured to establish electrical current flow from the electrical power
source when the air pressure sensor detects a reduced pressure in the
pressure reduction space relative to the air pressure in the normal air
pressure space.

19. A control body for an electronic smoking article, the control body
comprising:

an elongated shell with an interior, a proximal end, and an opposing 
distal end;  

a coupler formed of an elongated body having a first end that forms 
a wall and that engages the proximal end of the shell and a second 
end that comprises a cavity configured to releasably engage a 
cartridge, wherein the coupler includes a pressure channel extending 
between a first end that is in fluid communication with the cavity 
and a second end that opens through the wall at the first end of the 
coupler, wherein the coupler includes an air inlet channel in fluid 
communication with the cavity and an air inlet aperture in an 
exterior surface of the coupler, and wherein the coupler has a 
longitudinal axis extending from the first end to the second end, and 
the first end of the pressure channel is spatially separated from the 
air inlet channel relative to the longitudinal axis of the coupler; and  

a microprocessor. 

20. The coupler according to claim 19, wherein the first end of the pressure
channel is spatially separated from the air inlet channel so as to be relatively
nearer the second end of the coupler.

’238 patent at claims 1, 3, 5, 6, 8–11, 19, and 20.  
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D. The Accused Products

Reynolds accuses the Philip Morris IQOS 2.4, IQOS 3, and IQOS 3.1 Duo systems and 

HeatSticks (collectively, “Accused Products” or “IQOS”) of infringing the ’123, ’915, and ’238 

patents.  See CIB at 6.   

E. The Domestic Industry Products

Reynolds relies on its VUSE line of products to prove satisfaction of the domestic industry 

requirement.  See CIB at 4–6.  VUSE Solo and VUSE Vibe are electronic nicotine delivery systems 

consisting of a power unit and closed e-liquid cartridges.  CX-0947C.12; CX-0948C.15.  

Reynolds began developing the VUSE Solo in , releasing disposable beta versions in 2012, 

a reusable product known internally as “G1” in 2013, and a reusable “G2” version in 

.  Hrg. Tr. 76:21–78:4; CX-0934C.  In early 2015, Reynolds launched VUSE Evigo, which 

was later renamed Vibe.  Hrg. Tr. 78:5–20; CX-0934C.   

Reynolds asserts that the VUSE Solo G1 and G2 devices are articles protected by the ’915 

patent, that the VUSE Solo G2 devices are articles protected by the ’238 patent, and that the 

VUSE Vibe devices are articles are protected by ’123 patent.  CIB at 4.    

II. JURISDICTION & IMPORTATION

A. Subject Matter Jurisdiction

Section 337 of the Tariff Act prohibits the importation, the sale for importation, or the sale 

after importation of articles that infringe a valid and enforceable patent if an industry exists in the 

United States relating to articles protected by the patent.  19 U.S.C. §§ 1337(a)(1)–(2).  Reynolds’s 

Amended Complaint states a cause of action under section 337 by alleging that Philip Morris 

imports, sells for importation, and sells after importation certain tobacco heating articles and 

components thereof that infringe the Asserted Patents.  See Compl. at 23–28.   
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No party has contested the Commission’s subject matter jurisdiction over 

this investigation.  Indeed, Reynolds and Philip Morris stipulated that the Commission has 

subject matter jurisdiction over this investigation pursuant to 19 U.S.C. § 1337.  Stip. ¶ 132. 

The Commission, therefore, has subject matter jurisdiction over this investigation. 

B. Personal Jurisdiction

By filing the Amended Complaint and participating in the investigation, Reynolds has 

consented to personal jurisdiction at the Commission.  See Certain Cutting Tools for Flexible 

Plastic Conduit & Components Thereof, 337-TA-344, Initial Determination at 4, not reviewed, 

Comm’n Determination Not to Review an Initial Determination Finding a Violation of 

Section 337 (Oct. 28, 1993), USITC Pub. No. 2719 (Jan. 1994).  Philip Morris has stipulated 

that the Commission has personal jurisdiction over each of the respondents.  Stip. ¶ 133.  I 

therefore find that the Commission has personal jurisdiction over all parties.  See, e.g., 

Certain Optical Disk Controller Chips & Chipsets & Prods. Containing Same, Including DVD 

Players & PC Optical Storage Devices, Inv. No. 337-TA-506, Initial Determination at 4–5 (May 

16, 2005) (unreviewed in relevant part). 

C. Importation

To prove a violation of section 337 by any particular respondent, the complainant must show 

that the respondent engaged in “[t]he importation into the United States, the sale for 

importation, or the sale within the United States after importation by the owner, importer, or 

consignee” of products accused of infringement.  19 U.S.C. §§ 1337(a)(1)(A)–(B).  Philip 

Morris has stipulated that the Accused Products have been imported into the United States.  Stip. 

¶¶ 111–118, ¶ 131.  I therefore find that the importation requirement of section 337 has been 

satisfied.   
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D. In Rem Jurisdiction

Philip Morris has stipulated that the Commission has in rem jurisdiction over the Accused 

Products.  Stip. ¶ 134.  I therefore find the Commission has in rem jurisdiction over the Accused 

Products in this investigation.  See Sealed Air Corp. v. Int’l Trade Comm’n, 645 F.2d 976, 985–

86 (C.C.P.A. 1981) (noting the Commission has jurisdiction over imported goods).   

E. Standing

Philip Morris does not dispute Reynolds’s ownership of the Asserted Patents.  The record 

demonstrates that Reynolds has standing in this investigation due to its ownership by 

assignment of the Asserted Patents.  See Compl. Exs. 4–6.   

III. LEGAL PRINCIPLES

A. Claim Construction

“An infringement analysis entails two steps.  The first step is determining the meaning and 

scope of the patent claims asserted to be infringed.  The second step is comparing the properly 

construed claims to the device accused of infringing.”  Markman v. Westview Instruments, Inc., 52 

F.3d 967, 976 (Fed. Cir. 1995) (en banc) (internal citations omitted), aff’d, 517 U.S. 370 (1996).

Claim construction resolves legal disputes between the parties regarding claim scope.  See Eon 

Corp. IP Holdings v. Silver Spring Networks, 815 F.3d 1314, 1319 (Fed. Cir. 2016). 

Evidence intrinsic to the application, prosecution, and issuance of a patent is the most 

significant source of the legally operative meaning of disputed claim language.  See Bell Atl. 

Network Servs., Inc. v. Covad Commc’ns Grp., Inc., 262 F.3d 1258, 1267 (Fed. Cir. 2001).  The 

intrinsic evidence includes the claims themselves, the specification, and the prosecution history. 

See Phillips v. AWH Corp, 415 F.3d 1303, 1314 (Fed. Cir. 2005) (en banc); see also Markman, 52 

F.3d at 979.  As the Federal Circuit explained in Phillips, courts must analyze each of these
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components to determine the “ordinary and customary meaning of a claim term” as understood by 

a person of ordinary skill in the art at the time of the invention.  415 F.3d at 1313.   

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent define the invention 

to which the patentee is entitled the right to exclude.’”  Phillips, 415 F.3d at 1312 

(quoting Innova/Pure Water, Inc. v. Safari Water Filtration Sys., Inc., 381 F.3d 1111, 1115 

(Fed. Cir. 2004)).  “[T]he claims themselves provide substantial guidance as to the meaning 

of particular claim terms.”  Id. at 1314; see Interactive Gift Express, Inc. v. Compuserve Inc., 

256 F.3d 1323, 1331 (Fed. Cir. 2001) (“In construing claims, the analytical focus must begin and 

remain centered on the language of the claims themselves, for it is that language that the 

patentee chose to use to ‘particularly point[ ] out and distinctly claim[ ] the subject matter 

which the patentee regards as his invention.”’).  The context in which a term is used in an 

asserted claim can be “highly instructive.”  Phillips, 415 F.3d at 1314.  Additionally, other 

claims in the same patent, asserted or unasserted, may also provide guidance as to the meaning of 

a claim term.  Id. 

The specification “is always highly relevant to the claim construction analysis.  Usually, it 

is dispositive; it is the single best guide to the meaning of a disputed term.”  Id. at 1315 (quoting 

Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996)).  “[T]he specification 

may reveal a special definition given to a claim term by the patentee that differs from the meaning 

it would otherwise possess.  In such cases, the inventor’s lexicography governs.”  Id. at 1316.  “In 

other cases, the specification may reveal an intentional disclaimer, or disavowal, of claim scope 

by the inventor.”  Id.  As a general rule, however, the particular examples or embodiments 

discussed in the specification are not to be read into the claims as limitations.  Id. at 1323.  In the 

end, “[t]he construction that stays true to the claim language and most naturally aligns with the 
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patent’s description of the invention will be . . . the correct construction.”  Id. at 1316 (quoting 

Renishaw PLC v. Marposs Societa’ per Azioni, 158 F.3d 1243, 1250 (Fed. Cir. 1998)). 

When the intrinsic evidence does not establish the meaning of a claim, then extrinsic 

evidence (i.e., all evidence external to the patent and the prosecution history, including 

dictionaries, inventor testimony, expert testimony, and learned treatises) may be considered.  Id. 

at 1317.  Extrinsic evidence is generally viewed as less reliable than the patent itself and 

its prosecution history in determining how to define claim terms.  Id.  “The court may receive 

extrinsic evidence to educate itself about the invention and the relevant technology, but the court 

may not use extrinsic evidence to arrive at a claim construction that is clearly at odds with the 

construction mandated by the intrinsic evidence.”  Elkay Mfg. Co. v. Ebco Mfg. Co., 192 F.3d 

973, 977 (Fed. Cir. 1999). 

B. Infringement

In a section 337 investigation, the complainant bears the burden of proving infringement 

of the asserted patent claims by a preponderance of the evidence.  See Spansion, Inc. v. Int’l Trade 

Comm’n, 629 F.3d 1331, 1349 (Fed. Cir. 2010).  This standard “requires proving that infringement 

was more likely than not to have occurred.”  Warner-Lambert Co. v. Teva Pharm. USA, Inc., 418 

F.3d 1326, 1341 n.15 (Fed. Cir. 2005).

1. Direct Infringement

“[W]hoever without authority makes, uses, offers to sell, or sells any patented invention, 

within the United States or imports into the United States any patented invention during the term 

of the patent therefor, infringes the patent.”  35 U.S.C. § 271(a).  “Literal infringement requires 

the patentee to prove that the accused device contains each limitation of the asserted claim(s).  If 

any claim limitation is absent, there is no literal infringement as a matter of law.”  Bayer AG v. 
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Elan Pharm. Research Corp., 212 F.3d 1241, 1247 (Fed. Cir. 2000).  Literal infringement is 

a question of fact.  Finisar Corp. v. DirecTV Grp., Inc., 523 F.3d 1323, 1332 (Fed. Cir. 2008).   

2. Induced Infringement

“[A] violation of Section 337 may arise from an act of induced infringement.”  Suprema, Inc. v. 

Int’l Trade Comm’n, 796 F.3d 1338, 1351 (Fed. Cir. 2015).  Section 27l(b) of the Patent Act 

states:  “Whoever actively induces infringement of a patent shall be liable as an infringer.” 35 

U.S.C. § 27l(b).  “To prevail on a claim of induced infringement, in addition to inducement by 

the defendant, the patentee must also show that the asserted patent was directly infringed.”  Epcon 

Gas Sys., Inc. v. Bauer Compressors, Inc., 279 F.3d 1022, 1033 (Fed. Cir. 2002).  “Section 

27l(b) covers active inducement of infringement, which typically includes acts that intentionally 

cause, urge, encourage, or aid another to directly infringe a patent.”  Arris Group v. British 

Telecomms. PLC, 639 F.3d 1368, 1379 n.13 (Fed. Cir. 2011).  Liability for inducement requires 

proof that the party had “knowledge that the induced acts constitute patent infringement.”  

Global-Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 766 (2011).     

3. Contributory Infringement

A party is liable for contributory infringement if it “offers to sell or sells within the United States 

or imports into the United States . . . a material or apparatus for use in practicing a patented 

process, constituting a material part of the invention, knowing the same to be especially made or 

especially adapted for use in an infringement of such patent, and not a staple article or 

commodity of commerce suitable for substantial noninfringing use.”  35 U.S.C. § 271(c).  

“[T]o prevail on contributory infringement in a Section 337 case, the complainant must show 

inter alia:  (1) there is an act of direct infringement in violation of Section 337; (2) the accused 

device has no substantial non-infringing uses; and (3) the accused infringer imported, sold for 

importation, or sold after 
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importation within the United States, the accused components that contributed to another’s direct 

infringement.”  Spansion, 629 F.3d at 1353.   

C. Validity

A patent is presumed valid.  See 35 U.S.C. § 282; Microsoft Corp. v. i4i Ltd. P’ship, 131 

S. Ct. 2238, 2242 (2011).  A respondent who has raised patent invalidity as an affirmative defense

has the burden of overcoming this presumption by clear and convincing evidence.  See Microsoft, 

131 S. Ct. at 2242. 

1. Anticipation

Under 35 U.S.C. § 102, a claim is anticipated, and therefore invalid, when “the four comers 

of a single, prior art document describe every element of the claimed invention, either expressly 

or inherently, such that a person of ordinary skill in the art could practice the invention without 

undue experimentation.”  Advanced Display Sys., Inc. v. Kent State Univ., 212 F.3d 1272, 1282 

(Fed. Cir. 2000).  To be considered anticipatory, the prior art reference must be enabling and 

describe the applicant’s claimed invention sufficiently to have placed it in possession of a person 

of ordinary skill in the field of the invention.  See Helifix Ltd. v. Blok-Lok, Ltd., 208 F.3d 1339, 

1346 (Fed. Cir. 2000). 

2. Obviousness

Under 35 U.S.C. § 103, a patent may be found invalid as obvious if “the differences 

between the subject matter sought to be patented and the prior art are such that the subject matter 

as a whole would have been obvious at the time the invention was made to a person having ordinary 

skill in the art to which said subject matter pertains.”  35 U.S.C. § 103(a).  Because obviousness is 

determined at the time of invention, rather than the date of litigation, “[t]he great challenge of the 
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obviousness judgment is proceeding without any hint of hindsight.”  Star Scientific, Inc. v. R.J. 

Reynolds Tobacco Co., 655 F.3d 1364, 1375 (Fed. Cir. 2011). 

When a patent is challenged as obvious, the critical inquiry in determining the differences 

between the claimed invention and the prior art is whether there is an apparent reason to combine 

the known elements in the fashion claimed by the patent at issue.  See KSR Int’l Co. v. Teleflex, 

Inc., 550 U.S. 398, 417–18 (2007).  Thus, based on a combination of several prior art references, 

“the burden falls on the patent challenger to show by clear and convincing evidence that a person 

of ordinary skill in the art would have had reason to attempt to make the composition or device, or 

carry out the claimed process, and would have had a reasonable expectation of success in doing 

so.”  PharmaStem Therapeutics, Inc. v. ViaCell, Inc., 491 F.3d 1342, 1360 (Fed. Cir. 2007) 

(citations omitted). 

Obviousness is a determination of law based on underlying determinations of fact.  Star 

Scientific, 655 F.3d at 1374.  The factual determinations behind a finding of obviousness include: 

(1) the scope and content of the prior art, (2) the level and content of the prior art, (3) the differences 

between the claimed invention and the prior art, and (4) secondary considerations of non-

obviousness.  KSR, 550 U.S. at 399 (citing Graham v. John Deere Co., 383 U.S. 1, 17 (1966)). 

These factual determinations are referred to collectively as the “Graham factors.”  Secondary 

considerations of non-obviousness include commercial success, long felt but unresolved need, and 

the failure of others.  Id.  When present, secondary considerations “give light to the circumstances 

surrounding the origin of the subject matter sought to be patented,” but they are not dispositive on 

the issue of obviousness.  Geo. M. Martin Co. v. Alliance Mach. Sys. Int’l, 618 F.3d 1294, 

1304–06 (Fed. Cir. 2010).  For evidence of secondary considerations to be given substantial weight 

in the obviousness determination, its proponent must establish a nexus between the evidence and 

21 
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the merits of the claimed invention.  See W. Union Co. v. MoneyGram Payment Sys. Inc., 626 F.3d 

1361, 1372–73 (Fed. Cir. 2010) (citing In re GPAC Inc., 57 F.3d 1573, 1580 (Fed. Cir. 1995)). 

3. Written Description

The issue of whether a patent is invalid for failure to meet the written description 

requirement of 35 U.S.C. § 112 is a question of fact.  Bard Peripheral Vascular, Inc. v. W.L. Gore 

& Assocs., Inc., 670 F.3d 1171, 1188 (Fed. Cir. 2012).  The hallmark of the written description 

requirement is the disclosure of the invention.  See Ariad Pharm., Inc. v. Eli Lilly and Co., 598 

F.3d 1336, 1351 (Fed. Cir. 2010) (en banc).  The test for determining the sufficiency of the written 

description in a patent requires “an objective inquiry into the four corners of the specification from 

the perspective of a person of ordinary skill in the art.  Based on that inquiry, the specification 

must describe an invention understandable to that skilled artisan and show that the inventor 

actually invented the invention claimed.”  Id.  “The level of detail required to satisfy the written 

description requirement varies depending on the nature and scope of the claims and on the 

complexity and predictability of the relevant technology.”  Id. 

4. Indefiniteness

Pursuant to 35 U.S.C. § 112, a patent specification “shall conclude with one or more claims 

particularly pointing out and distinctly claiming the subject matter which the applicant regards as 

his invention.”  Section 112 requires “that a patent’s claims, viewed in light of the specification 

and prosecution history inform those skilled in the art about the scope of the invention with 

reasonable certainty.”  Nautilus, Inc. v. Biosig Instruments, Inc., 134 S. Ct. 2120, 2129 (2014).  A 

patent claim that is indefinite is invalid.  35 U.S.C. § 282(b)(3)(A). 
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D. Domestic Industry

For a patent-based complaint, a violation of section 337 can be found “only if an industry in the 

United States, relating to the articles protected by the patent . . . concerned, exists or is in the 

process of being established.”  19 U.S.C. § 1337(a)(2).  The complainant bears the burden of 

establishing that the domestic industry requirement is satisfied.  John Mezzalingua Assocs., Inc. 

v. Int’l Trade Comm’n, 660 F.3d 1322, 1331 (Fed. Cir. 2011).  The domestic industry 

requirement of section 337 is often described as having an economic prong and a technical prong.  

InterDigital Commc’ns, LLC v. Int'l Trade Comm’n, 707 F.3d 1295, 1298 (Fed. Cir. 2013); 

Certain Stringed Musical Instruments and Components Thereof, Inv. No. 337-TA-586, 

Comm’n Op. at 12–14, USITC Pub. No. 4120 (Dec. 2009).   

1. Economic Prong

Section 337(a)(3) sets forth the following economic criteria for determining the existence of a 

domestic industry in such investigations: 

(3) For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark, mask work, or design
concerned –

(A) significant investment in plant and equipment;

(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering,
research and development, or licensing.

19 U.S.C. § 1337(a)(3).  Because the statutory criteria are listed in the disjunctive, satisfaction of 

any one of them will be sufficient to meet the economic prong of the domestic industry 

requirement.  See InterDigital Commc’ns, 707 F.3d at 1303 n.4; Certain Variable Speed Wind 
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Turbines and Components Thereof, Inv. No. 337-TA-376, Comm’n Op. at 15, USITC Pub. No. 

3003 (Nov. 1996). 

2. Technical Prong

The technical prong of the domestic industry requirement is satisfied when the complainant in a 

patent-based section 337 investigation establishes that it is practicing or exploiting the patents at 

issue.  See 19 U.S.C. § 1337(a)(2) and (3); Certain Microsphere Adhesives, Process for Making 

Same and Prods. Containing Same, Including Self-Stick Repositionable Notes, Inv. No. 

337-TA-366, Comm’n Op. at 8, USITC Pub. No. 2949 (Jan. 1996).  “The test for satisfying the 

‘technical prong’ of the industry requirement is essentially [the] same as that for infringement, i.e., 

a comparison of domestic products to the asserted claims.”  Alloc, Inc. v. Int’l Trade Comm’n, 342 

F.3d 1361, 1375 (Fed. Cir. 2003).  To prevail, the patentee must establish by a preponderance of 

the evidence that the domestic product practices one or more valid claims of the patent.  See id.; 

Spansion, 629 F.3d at 1349; Certain Vision-Based Driver Assistance System Cameras and 

Components Thereof, Inv. No. 337-TA-907, Comm’n Op. at 36, USITC Pub. No. 4866 (Feb. 

2019).  It is sufficient to show that the products practice any claim of that patent, not necessarily 

an asserted claim of that patent.  See Certain Male Prophylactic Devices, Inv. No. 337-TA-546, 

Comm’n Op. at 38, USITC Pub. No. 4005 (May 2008). 

IV. LEVEL OF ORDINARY SKILL IN THE ART

In my earlier claim construction order, I declined to make findings about the level of

ordinary skill in the art because the claim construction analysis would not differ under the 

competing proposals offered by the parties.  CC Order at 10.   

At the evidentiary hearing, only Reynolds’s experts, Mr. Alarcon and Mr. Clemens, offered 

a definition of a person of ordinary skill in the art.  Hrg. Tr. 159:4–17, 1502:16–24; see 
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CDX-0001C.1; CDX-0002.2.  Each testified that a person of ordinary skill in the art at the time of 

the alleged inventions of each of the Asserted Patents would have had a Bachelor’s degree in 

mechanical engineering, electrical engineering, chemistry, physics, or a related field, and three to 

four years of industry experience.  Hrg. Tr. 159:4–17, 1502:16–24.  Alternatively, each expert 

testified that a person of ordinary skill in the art would have had a Master’s degree in those same 

fields and one to two years of industry experience.   Hrg. Tr. 159:4–17, 1502:16–24.  Mr. Alarcon 

and Mr. Clemens also testified that a person of ordinary skill in the art would have been familiar 

with electrically powered smoking articles and their components and underlying technologies or 

similar components and technologies.  Hrg. Tr. 159:4–17, 1502:16–24.   

Philip Morris did not offer a position as to the level of ordinary skill in the art during the 

evidentiary hearing or in its initial post-hearing brief.   

As the testimony of Mr. Alarcon and Mr. Clemens as to the level of ordinary skill in the 

art is unrebutted, I therefore adopt their definition of a person of ordinary skill in the art at the time 

of the alleged inventions of each of the Asserted Patents.   

V. THE ’123 PATENT

A. Claim Construction

There are no claim construction disputes for the ’123 patent that need resolution.  See CC 

Order at 8 n.5.   

B. Infringement

Reynolds asserts claims 27–30 of the ’123 patent against Philip Morris.  See CIB at 18.  As 

discussed further below, the record evidence demonstrates that the Accused Products infringe these 

claims.   
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1. Claim 27

Philip Morris has stipulated that the Accused Products satisfy most limitations of claim 27 

of the ’123 patent.  Stip. ¶ 76.  The limitations that remain in dispute are emphasized below:  

27. An electrically-powered, aerosol-generating smoking article
comprising:

an electrical power source in the form of a battery within a tubular 
outer housing having a mouth-end and an end distal to the mouth-
end;  

at least one electrical resistance heater powered by said electrical 
power source, wherein at least a portion of the resistance heating 
element is elongated and extending downstream toward the 
mouth-end of the outer housing, the elongated portion of the 
resistance heating element positioned proximal to the center of the 
outer housing;  

a controller within the tubular outer housing and adapted for 
regulating current flow through the electrical resistance heater; and  

a cigarette-type device removably engaged with the mouth-end of 
the tubular outer housing and comprising a tobacco segment 
circumscribed by a wrapping material and comprising a tobacco 
material and an aerosol-forming material, wherein the elongated 
portion of the resistance heating element extends into the tobacco 
segment when the cigarette-type device is engaged with the mouth-
end of the outer housing, such that during draw, aerosol-forming 
material can be volatilized to produce a visible mainstream aerosol 
incorporating tobacco components or tobacco-derived components 
that can be drawn into the mouth of the user of the smoking article. 

Id.  

For the reasons set forth below, I find that the Accused Products satisfy these limitations 

and infringe claim 27 of the ’123 patent.  

a) “a tubular outer housing having a mouth-end and an end distal
to the mouth-end”

The second limitation of claim 27 requires “an electrical power source in the form of a 

battery within a tubular outer housing having a mouth-end and an end distal to the mouth-end.”  
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The record evidence demonstrates that the Accused Products meet this limitation because each has 

an electrical power source (a battery) located within a tubular outer housing having a mouth-end 

(that holds the tobacco stick) and a distal end (that holds the battery).   

For IQOS 2.4, the claimed tubular outer housing consists of the front housing, extractor, 

middle part, and rear housing, which are identified in blue below; the battery, which is identified 

in red, is contained within the tubular outer housing.   

CDX-0001C.12 (illustrating JX-0053C at 4).

The IQOS 3 and IQOS 3.1 Duo have a construction similar to that of the IQOS 2.4.  A

figure from Philip Morris’s supplemental premarket tobacco authorization for IQOS 3 submitted 

to the FDA, reproduced below, identifies the front housing, rear housing, middle part and extractor 

as the “Housing.”       
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CX-0592C at 5.

In each of the IQOS 2.4, IQOS 3 and IQOS 3.1 Duo, the front housing, extractor, middle 

part, and rear housing components are tubular in shape, “outer” to the interior components, and 

house the interior components.  Accordingly, the front housing, extractor, middle part, and rear 

housing together comprise the claimed “tubular outer housing.”  The claimed “mouth-end” is the 

end closest to the extractor, which engages with the tobacco stick, and the claimed “end distal to 

the mouth-end” is the opposite end, which is closest to the battery.  

Philip Morris argues that the Accused Products do not satisfy the “tubular outer housing” 

limitation because claim 27 requires that the tubular outer housing have (1) a battery within it, 

(2) a controller within it, and (3) a mouth-end that engages with a cigarette-type device, and that

“no single structure of the accused IQOS devices meets those three requirements.”  See RRB at 

25–36.  Philip Morris’s non-infringement argument fails because it is based on the false premise 

that the claimed “tubular outer housing” must be a single structure and cannot be comprised of 

multiple components or sub-structures.  

Philip Morris’s argument is contradicted by the express disclosure of the ’123 patent 

specification.  The ’123 patent states that “[i]f desired, the outer housing can possess an 

aesthetically pleasing cover (not shown)” and that the “outer container 20 of the smoking article 10 
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IQOS 3 identifies the front housing, rear housing, middle part and extractor as the “Housing.” 

CX-0592C at 5.  This document states that the “Holder (shown with the housing removed in the 

figure below) is designed to hold the HeatStick and heat it upon user initiation in a controlled and 

repeatable manner.”  Id. (emphasis original).  Similarly, the premarket tobacco authorization 

submitted to the FDA for the IQOS 2.4 PMTA also refers to the front housing, extractor, middle 

part, and rear housing collectively as the “Casing,” and this document shows the casing removed 

from the interior components of the heating blade, control electronics, and battery.  CX-0572C 

at 19.  

Therefore, for the reasons set forth above, I find that the Accused Products satisfy the 

claim 27 limitation “a tubular outer housing having a mouth-end and an end distal to the mouth-

end.”   

b) “wherein at least a portion of the resistance heating element is
elongated and extending downstream toward the mouth-end of the
outer housing, the elongated portion of the resistance heating element
positioned proximal to the center of the outer housing”

The fourth limitation of claim 27 requires that “at least a portion of the resistance heating 

element is elongated and extending downstream toward the mouth-end of the outer housing, the 

elongated portion of the resistance heating element positioned proximal to the center of the outer 

housing.”  The record evidence shows that the Accused Products satisfy this limitation because at 

least a portion of the resistance heating element in the Accused Products is elongated and extends 

downstream toward the mouth-end of the outer housing, and because the elongated portion of the 

resistance heating element is positioned proximal to the center of the outer housing.  Philip Morris 

failed to argue in its post-hearing responsive brief that this claim limitation is not satisfied; the 
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evidence adduced by Reynolds on this issue is therefore deemed unopposed.  See RRB at 25–

41; Order No. 8 at Ground Rule 14.2 (July 27, 2020).  

Documents showing section and assembly views of the IQOS 2.4, reproduced below, 

demonstrate that at least a portion of the resistance heating element is elongated and extends 

downstream towards the mouth-end of the outer housing and is positioned proximal to the center 

of the outer housing.   

CDX-0001C.26 (illustrating JX-0053C.4).
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CDX-0001C.26 (illustrating JX-0053C.4).

As illustrated below, the IQOS 3 and IQOS 3 Duo likewise include a portion of the heating

element that is elongated, extends towards the mouth-end of the outer housing, and is proximal to 

the center of the outer housing.   

CDX-0001C.29 (illustrating CPX-0110C and CPX-0123C); CX-0755C.

I therefore find that the Accused Products satisfy the claim 27 limitation “wherein at least

a portion of the resistance heating element is elongated and extending downstream toward the 

mouth-end of the outer housing, the elongated portion of the resistance heating element positioned 

proximal to the center of the outer housing.” 

c) “a controller within the tubular outer housing”

The sixth limitation of claim 27 requires “a controller within the tubular outer housing.”  

Philip Morris has stipulated that the Accused Products include a controller.  Stip. ¶ 76.  Philip 

Morris’s only argument as to this limitation is whether the controller is in the “tubular outer 

housing,” because, as discussed above, Philip Morris contends the multiple tubes in the IQOS 

products do not form that housing.  RRB at 26–36.  I resolved the housing question against Philip 
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Morris above.  As shown in the illustration below, that controller is located within the 

claimed tubular outer housing.  

CDX-0001C.31–32 (annotating JX-0053C at 4, CPX-0110C, and CPX-0123C).

I therefore find that the Accused Products satisfy the claim 27 limitation “a controller

within the tubular outer housing.” 
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d) “a cigarette-type device removably engaged with the mouth-
end of the tubular outer housing”

The seventh limitation of claim 27 requires “a cigarette-type device removably engaged 

with the mouth-end of the tubular outer housing.”  Philip Morris has stipulated that the accused 

tobacco stick, or HeatStick, is a cigarette-type device.  Stip. ¶ 76.  Philip Morris admits that the 

HeatSticks are inserted into the extractor of the Accused Devices, but it contends that the extractor 

is not part of the claimed tubular outer housing.  See Hrg. Tr. 1050:9–16.   

For all the reasons discussed above, the claimed “tubular outer housing” in the Accused 

Products consists of the front housing, extractor, middle part, and rear housing.  I therefore find 

that the Accused Products satisfy the claim 27 limitation “a cigarette-type device removably 

engaged with the mouth-end of the tubular outer housing.” 

2. Claims 28–30

Claims 28–30 all depend from independent claim 27.  ’123 patent at claims 28–30.  Philip 

Morris does not dispute that the accused IQOS products meet the additional limitations of these 

dependent claims and does not assert any independent noninfringement bases with regard to these 

claims.  Stip. ¶¶ 77–79; RIB at 41.  As claim 27 of the ’123 patent has been found to be infringed, 

and the presence of the additional limitations of claims 28–30 in the IQOS products is undisputed, 

the record evidence demonstrates that dependent claims 28–30 of the ’123 patent are also 

infringed.  

3. Indirect Infringement

Reynolds argues that respondents Philip Morris USA and Philip Morris Products induce 

infringement and contribute to infringement of claims 27–30 of the ’123 patent by, among other 

things, selling in the United States at least the IQOS 2.4 system to other direct infringers.  CIB at 
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41–43 (citing JX-0011C ¶¶ 111–13, 117, 128–30; CX-0030C at 16–47, 49–59; JX-0094C (Manson 

Dep.) at 61:3–62:18, 64:22–65:14 (explaining that Philip Morris USA imports and sells IQOS and 

HeatSticks for eventual sale to consumers)).  Reynolds argues that those other direct infringers 

include, for example, customers and end users of IQOS 2.4.  Id. (citing JX-0011C ¶¶ 128–30; 

CX-0030C at 16–47, 49–59; JX-0094C (Manson Dep.) at 61:3–62:18, 64:22–65:14).  Reynolds 

also argues that because IQOS 2.4 infringes the asserted claims of the ’123 patent, use of the IQOS 

2.4 by customers and end users also constitutes direct infringement.  Id.   

Philip Morris’s only argument against a finding of indirect infringement is that IQOS does 

not directly infringe the ’123 patent; Philip Morris does not contest the evidence adduced by 

Reynolds as to the actions of Philip Morris USA and Philip Morris Products that support a finding 

of indirect infringement.  See RRB at 41.  

 

  CX-0025C at 112; CX-0030C at 143.  In addition, Philip Morris 

USA and Philip Morris Products had a specific intent to infringe at least because they have been 

aware of Reynolds’s allegations that the IQOS 2.4 infringes the ’123 patent since the filing of the 

complaint in this investigation, which included claim charts demonstrating how IQOS 2.4 infringes 

the asserted claims of the ’123 patent.   

The evidence shows that Philip Morris USA and Philip Morris Products encourage 

customers and end users to use the Accused Products in an infringing manner.  Philip Morris USA 

and Philip Morris Products distribute IQOS 2.4 Kits with a User Guide and Quick Start Guide that 

instruct the user to insert a Marlboro HeatStick into the IQOS 2.4 Holder.  JX-0092 at 56:11–13; 

CX-0582C at 14; CX-0583C at 5; see also Stip. ¶¶ 111–13, 117, 128–30.  Philip Morris USA and 

Philip Morris Products not only provide training and technical support to customers and end users, 
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