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I. INTRODUCTION

l. Mighty Mug, Inc. (hereinafter “Mighty Mug”) files this Complaint pursuant to

Section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, based on the importation

into the United States, sale for importation, and/or sale after importation of certain self-anchoring

beverage containers that are intentionally and willfully designed to be used, and are used, in such

a manner as to infringe the claims of U.S. Patent No.: 8,028,850 (hereinafter the " '850 patent"),

and U.S. Patent No.: 8,757,418 (hereinafter the " ’4l8 patent"). Certified copies of the '850 patent

and ‘4l8 patent accompany this Complaint as Exhibits l and 2. Mighty Mug seeks the remedy of

a general exclusion order because, for the reasons set forth in this Complaint, a general exclusion

order is necessary to prevent circumvention of an exclusion order limited to products of named

persons; and there is a pattern of the unfair acts and unfair methods of competition alleged in this

Complaint and is difficult to identify the source of infringing products. There are numerous

infringers under a plethora of names who are continuously entering the U.S. market place,

primarily through the Intemet but in mass retailers as well. See Exhibits 7-24. The"850 patent

and the '418 patents are owned by Israel Harry Zimmerman (“Zimmerman”).

2. Complainant also files this Complaint based on the importation and/or sale after

importation of self-anchoring beverage containers that iniringe Complainant’s Registered

Trademark “Mighty Mug,” Registration No. 4,191,803 which trademark is used in commerce in

the United States for the marking and sale of self-anchoring beverage containers. Mighty Mug

seeks the remedy of a general exclusion order because, for the reasons set forth in this

Complaint, a general exclusion order is necessary to prevent circumvention of an exclusion order

limited to products of named persons; and there is a pattern of the unfair acts and unfair methods

of competition alleged in this Complaint and is difficult to identify the source of infi-inging
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products. See Exhibits 7-24. A certified copy of the trademark is attached as Exhibit 3. The

Mighty Mug trademark is owned by Mighty Mug. See Exhibit 3.

3. A common problem, even bane of modern life is knocking over one’s coffee cup

and having the coffee spill on a computer or other electronic or mobile device, thus ruining a

piece of equipment (laptops, mobile phones, tablets and the like), which cost hundreds of dollars.

4. In response to this problem, Zimmerman, the inventor of the '850 and '4l8

patents, developed an innovative system for developing a beverage container thatiwould attach

itself to the surface on which it was put, such as a desk or table, making it difficult to knock over

Without undue force, while allowing the user to effortlessly pick it up to drink. The key was the

invention of a self-anchoring beverage container which seals to a surface. The seal is broken

through the lifting of the beverage container. When the beverage container is put back down

again, it reseals automatically to the surface, ready to be used again.

5. Complainant sells these beverage containers under the registered trademark

“Mighty Mug.” Exhibit 3. Mighty Mug seeks the remedy of a general exclusion order because,

for the reasons set forthin this complaint, a general exclusion order is necessary to prevent

circumvention of an exclusion order limited to products of named persons; and there is a pattern

of unfair acts and unfair methods of competition alleged in this complaint and it is difficult to

identify the source of infringing products. Numerous entities falsely sell under Complainant’s

Mighty Mug trademark, and they are continuously entering the U.S. marketplace. See Exhibits 7

24.

6. Zimmerman subsequently applied for, and was granted, patents protecting his

novel idea. In particular, on October 4, 2011, the United States Patent & Trademark Office

(hereinafter "PTO") duly and properly issued to Zimmennan the '850 patent, entitled "Self
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Anchoring Beverage Container with Directional Release and Attachment Capability." On June

24, 2014, the PTO duly and properly issued to Zimmennan the second patent-in-suit, the '4l8

patent, entitled "Self-Anchoring Low-Profile Container Anchor with Directional Release and

Attachment Capability." Zimmerman granted an exclusive license to the patents-in-suit to

Mighty Mug. See Exhibit 4. Mighty Mug sells the patented beverage containers under its

registered trademark “Mighty Mug.”

7. Respondents manufacture for importation and sale in the United States, import

into the United States, and/or sell after importation into the United States the self-anchoring

beverage containers. Most Respondents import and sellunder the trade name “Mighty Mug” thus

infringing Complainant’s trademark.

II. COMPLAINANT

8. Mighty Mug, Inc. is organized under the laws of the State of New Jersey with its

principal place of business at 665 Martin Street, Rahway, New Jersey. Mighty Mug

manufactures, has manufactured, licenses for sale, sells and markets the patented self-anchoring

beverage containers under the trademark “Mighty Mug.” See Exhibit 3.

I III. PROPOSED RESPONDENTS .

9. Calvert Retail, Inc. (hereinafter “Calvert”) is a corporation with its principal place

of business at 100 W. Rockland Rd., Suite A, Montchanin Mills, Montchanin, DE 19710, which

imports and sells products infringing on Patent ‘850 and/or '418, and the Mighty Mug trademark.

10. U.S. Imprints, Inc. (hereinafter “U.S. Imprints”) is a corporation with its principal

place of business at 3343 Aspen Grove Drive Suite 240, Franklin, TN 37067, which imports and

sells products infringing on Patent '850 and/or '418, and the Mighty Mug trademark.
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11. RushKing Promotions, Inc. (hereinafter “RushKing”) is a corporation with its

principal place of business at 3114 Avenue P, Brooklyn, NY 11234, which imports and sells

products infringing on Patent '85Oand/or '418, and the Mighty Mug trademark.

12. GOImprints, Inc. (hereinafier “GOImprints")‘ is a corporation with its principal

place of business at 188 Front Street, STE 116-94, Franklin, TN 37064, which imports and sells

products infringing on Patent '85Oand/or '418, and the Mighty Mug trademark.

13. Artful Home, Inc. (hereinafier “Artful Home”) is a corporation with its principal

place of business at 931 East Main Street, Suite 9, Madison, Wisconsin 53703, which imports

and sells products infringing on Patent ‘S50and/or ‘418, and the Mighty Mug trademark.

14. Swag Brokers, LLC (hereinafter “Swag Brokers”) is a corporation with its

principal place of business at 21045 N. 9”‘Place #203, Phoenix, AZ 85024, which imports and

sells products infringing on Patent '85Oand/or '418, and the Mighty Mug trademark.

15. 4A11Promos, Inc. (hereinafter “4AllPromos”) is a corporation with its principal

place of business at 40 Main Street, Centerbrook, CT 06409, which imports and sells products

infringing on Patent '85Oand/or '418, and the Mighty Mug trademark.

16. Hirsch Gift, Inc. (hereinafter “Hirsch Gifi”) is a corporation with its principal

place of business at 5121 Ashbrook Dr., Houston, TX 77081, which imports and sells products

infringing on Patent ‘S50and/or '418, and the Mighty Mug trademark.

17. Telebrands (hereinafter “Te1ebrauds”) is a corporation with its principal place of

business at One Telebrands Plaza Fairfield, NJ 07004, which imports and sells products

infringing on Patent '85Oand/or '418, and the Mighty Mug trademark.
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18. Sunrise Gifis, Inc. (hereinafter “Sunrise Gifis”) is a corporation with its principal

place of business at 8629 Palm Parkway, Orlando, FL 32836, which imports and sells products

infringing on Patent '850 and/or '4l8, and the Mighty Mug trademark.

l 19. Sunrise Gifts and Souvenirs, Inc. (hereinafter “Sunrise Souvenirs”) is a

corporation with its principal place of business at 912 N. McKenzie St., Foley, AL 36535-3547,

which imports and sells products infringing on Patent '850 and/or '418, and the Mighty Mug

trademark.

20. Motivators, Inc. (hereinafter “Motivators”) is a corporation with its principal

place of business at 123 Frost St., Suite 201, Westbury, NY 11590, which imports and sells

products infiinging on Patent '850 and/or '418, and the Mighty Mug trademark.

21. AnyProm0.com, Inc. (hereinafier “AnyPromo”) is a corporation with its principal

place of business at 1511 E. Holt Blvd., Ontario, CA 91761, which imports and sells products

infringing on Patent '850 and/or '418, and the Mighty Mug trademark.

22. Quality Logo Products, Inc. (hereinafter “Qua1ity”) is a corporation with its

principal place of business at 724 North Highland Avenue, Aurora, Illinois 60506, which imports

and sells products infringing on Patent '850 and/or '418, and the Mighty Mug trademark.

23. Shenzhen Smartop Industrial Co., Ltd. (hereinafter “Smartopled”) is a corporation

with it principal place of business at Building A, Hengchang Industrial Zone, Guanlan Town,

Baoan District, Shenzhen, China 518000, which imports and sells products infringing on Patent

'850 and/or ‘418, and the Mighty Mug trademark.
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IV. ‘850 PATENT

A. Identification of the Patent-in-Suit and Ownership by Zimmerman

24. The ‘850 patent was issued on October 4, 2011 to the inventor Zimmerman. See

Exhibits l and 2. Zimmerman owns the rights to the ‘850patent.

25. Zimmerman has licensed the right to Mighty Mug to manufacture market and sell

the self-anchoring beverage containers covered by the patent.

‘ 26. Pursuant to Rule 2l0.l2(c), this Complaint is accompanied by one certified copy

and three additional copies of ‘theprosecution history of the ‘850 patent; and four copies of the

‘850 patent and the applicable pages of each technical reference mentioned in the prosecution

history.

B. Background of the Invention

27. The invention relates to beverage containers for holding liquid or semi-liquid

contents. The invention concerns the prevention of beverage container tipping and consequent

content spillage.

28. Beverage containers such as glasses, mugs, cans, bottles and the like are prone to

tipping and consequent content spillage due to the fact that such containers are typically tall in

comparison to their supporting bottom portion. This creates a high center of gravity that render

the containers unstable when exposed to side loads, such as those that may be imparted by

inadvertently knocking the container with a hand or arm, or when the container is subject to

acceleration forces (lateral, vertical or in any other direction) within the confines of a moving

land vehicle, aircraft or watercraft. Glasses and mugs are especially prone to major content loss

in the event of tipping due to their relatively large open tops. Although this problem can be

addressed with a removable cover that allows the contents of the mug or glass to be consumed
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through a hole or slot, as in the conventional “travel mug,” such covers do not prevent spillage

when the mug or‘glass is tipped over on its side. ,Moreover, the force of the tip-over can jar the

cover loose, causing the contents to spill out. '

29. Previous attempts to address this problem utilized a suction device to secure a

beverage container to a surface and thereby stabilize the container against tipping. Such devices,

however, either require the user to place the beverage container into contact with the suction

device, apply a positive downward force to secure the suction device to the surface, or pCl'f0I‘1'I1

an unlocking action to release the suction device from the surface or the container from the

suction device.

30. What is needed is an improved -beverage container that resists tipping and

consequent beverage spillage. This invention accomplishes that result. This result is achieved in

a manner that does not require a user to perform any step or operation apart from normal

manipulation of the container. The user is not required to leam any new mode of container

operation and the anti-tipping feature operates in “stealth mode” such that the user is not even

aware that such feature is present when the container is used in normal fashion.

C. Non-Technical Description of the Invention

31. The problems described above are solved by a self-anchoring beverage container

with directional release and attachment capability. The beverage container includes a flexible

base which has a lower surface that is designed to engage an external surface and form a

substantially airtight seal between the base and the extemal surface. A receptacle is mounted to

the base which has a beverage container, a sidewall portion, and a top. A communication channel

in the receptacle extends from the controlled pressure zone to an area of ambient air pressure. A

pressure control device on the receptacle has a closed position that closes the communication

7



channel to seal the controlled pressure zone and an open position that opens the communication

channel to vent the controlled pressure zone to ambient pressure. The receptacle is grasped by

the user duiing normal lifting of the beverage container from the external surface. The pressure

control device is operatively connected to the receptacle for actuation to the open position when

a user grasps the receptacle during normal lifting of the beverage container from the external

surface. The beverage container is able to remain affixed to the extemal surface when the

communication channel is closed due to the controlled pressure zone generating a partial vacuum

when an attempt is made to move the beverage container without actuating the pressure control

device. Thus, if hit inadvertently, it does not fall over. On the other hand, the seal will be

released and the beverage container will lifl away from the external surface Without discernable

resistance when the pressure control device is actuated to vent the controlled pressure zone due

to the user grasping the receptacle during normal lifting of the beverage container.

32. In this manner, a method is provided for consuming a beverage from a beverage

container with minimal risk of spillage due to container tipping. The method includes selecting a

self-anchoring beverage container with directional release and attachment capability, effortlessly

stabilizing the beverage container on the reference surface, and effortlessly releasing the

beverage container by simply performing normal lifting of the beverage container.

V. ‘418 PATENT V

A. Identification of the Patent-in-Suit and Ownership by Zimmerman

33. The '418 patent is entitled "Self-Anchoring Low-Profile Container Anchor with

Directional Release and Attachment Capability" and was issued on June 24, 2014, to the

inventor, Zimmerman. See Exhibit 2.

34. Zimmerman owns the rights to the '418 patent.
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35. Zimmerman has licensed the rights to Mighty Mug to manufacture market and

sell the self-anchoring beverage containers covered by the patent.

36. Pursuant to Rule 2l0.l2(c), this Complaint is accompanied by one certified copy

and three additional copies of the prosecution history of the '4l8 patent; and four copies of the

‘4l8 patent and the applicable pages of each technical reference mentioned in the prosecution

history.

B. Background of the Invention

37. The invention relates to containers for holding liquids, semi-liquids, solids or

semi-solids. The invention concerns the prevention of container tipping and consequent spillage.

Still more particularly, the disclosure pertains to anti-tipping technology for beverage containers,

such as mugs, glasses and bowls. 3

38. Commonly-owned U.S. Pat. No. 8,028,850 of Zimmerman discloses self

anchoring beverage containers with directional release and attachment capability. Disclosed

embodiments of the '850 allow a beverage container to remain affixed to a reference surface,

thereby resisting tipping and spillage, except when lifted in a normal manner for drinking. In that

case, the beverage containers can be removed from the reference surface without discemable

resistance, and may thereafter be returned to their original rest position with no unusual

manipulation being required for re-seating. The present invention is directed to additional self

anchoring constructions that also exhibit directional release and attachment capability for

retaining many different types of containers that hold spillable contents.

C. Non-Technical Description of the Invention

39. The invention is a self-anchoring, low profile container anchor with directional

release and attachment capability. The container anchor comprises a container suppoit assembly
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having a lower base member and an upper movable member. The base member has a sidewall

and an interior structure. The movable member is disposed on an upper side of the base member

interior structure. It has an upper side configured for attachment to a container, and a lower side

of the base member. A seal member is disposed on a lower side of the base member interior

structure. The seal member has a lower side configured to engage an extemal surface and form a

substantially airtight seal therewith that defines a periphery of a controlled pressure zone

between the seal member and the extemal surface. A valve seat is disposed in the container

support assembly, and is in fluid communication with the seal member lower side. A sealing

valve is disposed on the valve seat. The sealing valve is operably connected to the movable

member for lifting off the valve seat when the movable member is raised. The sealing valve and

the movable member are operably interconnected in a manner that requires the movable member

to lift past a first predetermined distance before the sealing valve begins to lifi off the valve seat.

The base member and the movable member are also operably interconnected. This operable

interconnection is implemented in a manner that allows the movable member to tilt a second

predetermined tilting distance relative to the base member Without the sealing valve lifting off

the valve seat, and to prevent the movable memberfrom tilting beyond the predetermined tilting

distance. Thus, if hit inadvertently, itwill not fall over. When the sealing valve is lifted from the

valve seat due to the movable member being raised past the first predetermined distance, the

controlled pressure zone is vented to atmospheric pressure and the container can be lifted without

discemable resistance by the user. The controlled pressure zone is maintained when the movable

member is tilted the second predetennined distance.

40. Thus, a method is provided for consuming a beverage from a beverage container

with minimal risk of spillage due to container tipping. The method includes selecting a self
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anchoring beverage container with directional release and attachment capability, effortlessly

stabilizing the beverage container on the reference surface, and effortlessly releasing the

beverage container by simply performing normal lifting of the beverage container.

VI. MIGHTY MUG TRADEMARKS

41. The Mighty Mug trademark, U.S. Trademark Registration 4,191,803 was

issued on April 11, 2017 to James Smaldone. Title is in Mighty Mug, Inc.

42. The Mighty Mug trademark is used in the manufacture, marketing and sale of

all of the Comp1ainant’s self-anchoring beverage containers.

VII. RESPONDENTS' UNFAIR ACTS

43. Respondents infringe exemplary claim 1 of the '85Opatent and exemplary claim 1

of the '418'patent, as well as the Mighty Mug trademark. On information and belief, Respondents

have knowledge and are aware of the patents-in-suit, the trademark and Complainant’s

allegations of infringement.

44. Use of Respondents’ products is covered by claim 1 of the '85O patent, and the

claim l of the '4l8 patent.

45. All of Respondents’ beverage containers are essentially identical. They all infringe

the claim 1 of the '85Opatent and the claim lof the '418 patent, and the Mighty Mug trademark.

46. A claim chart setting forth exemplary claim l of the '85O patent for the

Respondents’ product which infringes that claim is attached as Exhibit 4, with the list of those

Respondents. This claim chart reads the claim on exemplary respondent’s product “Red Copper.”

See Exhibit 15. This claim chart reads on every respondents’ infringing mugs because they are

all essentially identical to each other and to Complainant’s Mighty Mug. A list of the
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respondents whose products exemplary claim l reads on, as shown by the claim chart on the

exemplary respondent’s product is attached to the claim chart.

47. A claim chart setting forth exemplary claim 1 of the '4l8 patent for the

Respondents‘ product which infringes that claim is attached as Exhibit 5, with the list of those

Respondents. This claim chart reads the claim on exemplary respondent’s product “Red Copper.”

See Exhibit l5. This claim chart reads on every respondents’ infringing mugs because they are

all essentially identical to each other and to Complainant’s Mighty Mug. A list of the

respondents Whose products exemplary claim l reads on, as shown by the claim chart on the

exemplary respondent’s product is attached to the claim chart.

VIII. SPECIFIC INSTANCES OF UNFAIR IMPORTATION AND SALE

48. All the Respondents import, market and sell in the United States the beverage

containers from China that infringe the patents-in-suit including exemplary claim l of each

patent, and the Mighty Mug trademark.

49. Calvert imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the '85O and '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 6.

50. U.S. Imprints imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the ‘85Oand '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Intemet and/or major retailers in the United States. See Exhibit 8.

51. RushKing imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the ‘850 and '4l8 patents and the Mighty Mug
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trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 9.

52. GOImp1-ints imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the ‘85Oand ‘418 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 10.

53. Artful Home imports, markets and sells the self-anchoring infiinging beverage

containers which infringe the claims of the '85Oand '418 patents and the Mighty Mug trademark,

and which are imported from China into the United States. The beverage containers are primarily

sold through the Internet and/or major retailers in the United States. See Exhibit l l.

54. Swag Brokers imports, markets and sells the self-anchoring infringing beverage

containers which infiinge exemplary claim l of the '85O and '418 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 12.

55. 4AllPromos imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the '850 and ’4l8 patents and the Mighty Mug

trademark, and which areimported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 13.

56. Hirsch Gift imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim 1 of the ‘850 and '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and’/ormajor retailers in the United States. See Exhibit 14.
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57. Telebrands imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim 1 of the '850 and '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Intemet and/or major retailers in the United States. See Exhibit 15.

58. Sunrise Gifts imports, markets and sells the self-anchoring infringing beverage

containerswhich infringe exemplary claim 1 of the ’85Oand '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 16.

59. Sunrise Souvenirs imports, markets and sells the self-anchoring infringing

beverage containers which infringe exemplary claim 1 of the '850 and '4l8 patents and the

Mighty Mug trademark, and which are imported from China into the United States. The beverage

containers are primarily sold through the Internet and/or major retailers in the United States. See

Exhibit 17.

60. Motivators imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim 1 of the ’850 and '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 18.

61. AnyPromo imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the '850 and '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Intemet and/or major retailers in the United States. See Exhibit 19.

62. Quality imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim 1 of the '850 and '4l8 patents and the Mighty Mug
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trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Intemet and/or major retailers in the United States. See Exhibit 20.

63. Smartopled imports, markets and sells the self-anchoring infringing beverage

containers which infringe exemplary claim l of the '85Oand '4l8 patents and the Mighty Mug

trademark, and which are imported from China into the United States. The beverage containers

are primarily sold through the Internet and/or major retailers in the United States. See Exhibit 21.

64. Complainant has purchased the self-anchoring infiinging beverage containers

imported, marketed and sold by Respondents at various retail outlets in the United States. These

beverage containers shown in Exhibit 22, see also Declaration of James Smaldone, Exhibit 24.

Complainant has in its custody these beverage containers and will make them available upon

request. Exhibit 22 shows the mugs purchased, the purchase receipts for those mugs and the

packaging for those mugs which clearly shows that are imported from China.

65. The trademark infringement has caused actual confusion among consumers and

has severely adversely affected Complainant’s good will. Complainant has received retums of

Respondents’ infringing goods and warranty claims, by consumers who believe these goods,

which are of marked inferior quality, are Complainant’s authentic goods. This customer

confusion and loss of good will of having customers associate these inferior goods with the

Mighty Mug has caused Complainant great harm and has damaged the trademark “Mighty Mug.”

These returns of infringing goods are shown in Exhibit 23. See also Declaration of James

Smaldone, Exhibit 24. Complainant has in its custody these infringing returned goods and will

make them available upon request. '
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IX. CLASSIFICATION OF INFRINGING PRODUCTS UNDER THE
HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES

66. Upon information and belief, Respondents‘ self-anchoring beverage containers

made of plastic may be classified under subheading 3924.10.4000 of the Hannonized Tariff

Schedule of the United States and Respondents’ self-anchoring beverage containers made of

stainless aluminum may be classified under subheading 7323.93.0600 of the Harmonized Tariff

Schedule of the United States.

X. THE DOMESTIC INDUSTRY

67. Pursuant to Section 337(a)(2), Complainant is an industry in the United States

relating to the articles covered by exemplary claim 1 including exemplary claim 1 of the '850 and

'4l8 patents, and sold under the Mighty Mug trademark, or are an industry in the process of

being established.

68. Claim charts setting forth exemplary claim l of ‘the '850 and '4l8 patents for

Plaintiff’ s products are attached as Exhibits 25 & 26.

69. Pursuant to Section 337(a)(3), Complainant is an industry in the United States

covered by exemplary claim l of the ‘85O and '4l8_ patents and sold under the Mighty Mug

trademark, because of (A) significant investment in plant and equipment; (B) significant

employment of labor or capital; or (C) substantial investment in its exploitation, including

engineering, research and development, or licensing. p

70. All design, engineering, testing, research and development of the self-anchoring

beverage containers covered by exemplary claim l of the ’850 and '4l8 patents and sold under

the Mighty Mug trademark are perfonned by Complainant in the United States. These activities

are performed at Complainant’s offices and plant in Rahway, New Jersey. Mighty Mug has

significant investment in plant and equipment at this facility and has made substantial investment
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in the research, design and development of the beverage containers covered by exemplary claim

1 of the patents-in-suit and the trademark, including expanding the number of products in which

the claimed technology can be utilized.

71. Mighty Mug, with Zimmerman continues an active inventorship program for

continual improvements of the self-anchoring beverage containers covered by the patents-in-suit,

to bring new products to market using the patented technology. These include mugs, wine

glasses, cocktail glasses and beer ware.

72. Complainant has currently approximately 14 employees in the United States. The

Declaration of James Smaldone, Mighty Mug CEO, describes in more detail Complainant’s

operations with respect to the Mighty Mug in the United States. Exhibit 27.

73. All distribution of catalogs, samples, sales brochures, advertising in trade

publications, U.S. trade show attendance, website and internet marketing, and sales of the self

anchoring beverage containers are performed at Complainant’s Rahway facility.

74. Likewise, all repackaging, applying of shipping bar codes, graphic designs,

customer service requirements and warranty work are performed at the Rahway facility. All

warranty repairs are done at the Rahway facility.

75. Complainant "price tickets" (apply retail price sticker) for certain customers, does

all shipping, paperwork, bills of lading, preset the combination for retail customers and screen

engraves specialty logos on the self-anchoring beverage containers at its Rahway facility.

76. Complainant has over 10 models in multiple colors of self-anchoring beverage

containers. All were researched and developed, and designed in the United States. See Exhibit

28. A copy of Complainant’s catalogue and packaging are attached as Exhibit 29.

l7



77. Complainant has also licensed 25 companies overseas to market the self

anchoring beverage containers covered by the '850 and the ‘4l8 patents. A11of these licensing

activities are directed and controlled by Mighty Mug at its Rahway facility. A i list of

Complainant’s licenses, with an exemplary “Distributor Agreement” is attached as Exhibit 30.

78. Complainant conducts an active worldwide licensing campaign from the Rahway

facility. A license has been entered into for use of the self-anchoring beverage containers

covered by the ‘850 and '418 patents by a company in Canada and another company in the United

States for special private branding and logo applications for large customers and their bulk

purchases. See Exhibit 30.

79. Complainant is currently in the process of establishing domestic manufacture of

the self-anchoring beverage containers in the United States which are covered by exemplary

claim 1 of the ‘850 and '418 patents and sold under the Mighty Mug trademark. Currently, the

self-anchoring beverage containers are manufactured in China. Complainant is in the process of

purchasing the plant and equipment for this new manufacturing facility. Complainant has the

factory building next door under contract in this regard. Complainant is also in negotiations with

the fabricating plant across the street from the Rahway plant to manufacture certain of the metal

self-anchoring beverage containers under contract. Complainant is currently plarming to

eventually move 80-100 percent of production to the United States.

XI. ESTABLISHMENT OF A DOMESTIC INDUSTRY

80. Complainant hereby incorporates paragraphs 69-80 of this complaint as if fully

set forth herein.

81. An industry in the United States is in the process of being established pursuant to

Section 337(a)(2). Complainant is establishing the manufacturing capability in the United States

of the self-anchoring beverage containers covered by exemplary claim 1 of the '85O and ‘4l8
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patents and sold under the Mighty Mug trademark Complainant is expanding their licensing

program. This will significantly increase Complainant’s investment in plant and equipment and

employment of labor and capital. It will also substantially increase investment in the exploitation

of the '850 and '4l8 patents and the Mighty Mug trademark. Id., 116.The Declaration of Jamie

Smaldone describes in more detail Complainant’s activities in establishing a domestic industry in

the United States. See Exhibit 28.

i 82. Complainant’s efforts to establish manufacturing in the United States, and to

expand the international licensing program, have been severely hindered by Respondents‘ unfair

acts and unfair methods of competition. Respondents" unfair acts and unfair methods of

competition have also depressed Complainant’s sales and sales price which have hindered the

expansion of employment of labor and capital in the United States.

83. Respondents’ infringing self-anchoring beverage containers are imported and sold

in the United States at extremely low prices. These extremely low prices make it extremely

difficult to manufacture the beverage containers in the United States at a competitive price and

are a big component in the prevention of the establishment of manufacturing in this county.

XII. RELATED LITIGATION

84. There has been no court or agency litigation with respect to the subject matter of

the patents and trademarks asserted in this Complaint.

XIII. FOREIGN PATENTS AND PATENT APPLICATION

85. The following list comprises each foreign patent, each foreign patent application

(not already issued as a patent) and each foreign patent application that has been denied

corresponding to the patents-in-suit to the extent known, listed alphabetically by country:

i. Canada Patent No. 2,929,069;

ii. Chinese Patent No. 2008900000103; and
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iii. None.

86. There are no other foreign applications or patents that have been filed, abandoned,

rejected or denied relating to the subject matter of the patents asserted in this Complaint.

XIV. FOREIGN TRADEMARKS AND TRADEMARK APPLICATION

87. The following list comprises each foreign trademark, each foreign trademark

application (not already issued as a trademark) and each foreign trademark application that has

been denied corresponding to the Mighty Mug trademark to the extent known, listed

alphabetically by country: , _

i. Chinese Trademark Application No. 16550650;

ii. WIPO International Trademark No. 1110725; and

iii. None.

88. These are no other foreign trademark applications or trademarks that have been

filed, abandoned, rejected or denied relating to the Mighty Mug trademark.

XV. RELIEF RE! QUESTED

89. Complainant respectfully requests that the Commission:

(a) Institute an immediate investigation pursuant to 19 U.S.C.

§l337(a)(1)(B)(i) and (b)(1) into violations based on Respondents‘ unlawful importation into the

United States, sale for importation, and/or sale after importation of certain self-anchoring

beverage containers that infringe one or more of exemplary claim 1 of U.S. Patent No. 8,028,850

and U.S. Patent No. 8,757,418 and/or the registered trademark “Mighty Mug.”

(b) lssue an order pursuant to 19 U.S.C. § l337(d) excluding all infringing

self-anchoring beverage containers from importation into the United States regardless of source.
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(e) Issue an order pursuant to 19 U.S.C. § 1337(t) directing Respondents to

cease and desist fiom importing, marketing, advertising, demonstrating, selling, offering for sale,

using and supporting the use of the infringing self-anchoring beverage containers.

(d) Grant such other further relief as the Commission deems appropriate and

just under the law, based on the facts complained of herein and detennined by the investigation.

Dated: October 2017
New York, New York

GOETZ FITZPATRICK LLP

Attorneysfor Compl ' ant

By: /g DonaldR. Dinan
Donald R. Dinan
Brian Farkas

One Penn Plaza, 318'Floor
New York, NY 10119
(212)695-8100
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