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UNITED STATES INTERNATIONAL TRADE COMMISSION 

Washington, D.C. 

In the Matter of 

C E R T A I N T O U C H S C R E E N C O N T R O L L E R S 
AND PRODUCTS CONTAINING T H E SAME 

Inv. No. 337-TA-957 

ORDER NO.: 18 GRANTING RESPONDENTS' MOTION TO C O M P E L AND 
CONDUCT CERTAIN DEPOSITION TESTIMONY 

On November 9, 2015, Respondents Shenzen Huiding Technology Co., Ltd., a/k/a 

Shenzhen Goodix Technology Co., Ltd. and Goodix Technology Inc. (collectively 

"Respondents") filed a motion to compel additional depositions of Complainant, Synaptics 

Incorporated ("Complainant") employees, which it then corrected the next day. (See "Mot. 

Mem.," Motion Dkt. No. 957-010, and Motion Dkt. No. 957-011, respectively). Respondents 

seek leave to conduct, and they move to compel Complainant to provide additional individuals 

for both corporate and fact depositions related to "new" and relevant discovery infonnation some 

of which Respondents say Complainant did not produce until October 30, 2015, the last day of 

discovery. (Mot. Mem. at 1.) On November 12, 2015, Respondents filed a Letter regarding 

additional documents/exhibits that they incorporated into to their motion to compel as documents 

that they also seek to include within the scope of their original motion. (Dkt. ID. 568918.) 

Respondents seek to compel deposition testimony with respect to documents and 

information that consists broadly of three (3) categories: (1) information that Respondents say is 

previously undisclosed product testing by employees other than Complainant's technical expert, 

Mr. Robert Dezmelyk, as contained in a 135 page report that included some 1,765 appendix 
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pages that pertain to accused and domestic industry related products, and an additional 28-page 

tear down report; 2) Complainant's supplemental contentions that Respondents say constitute 

new domestic industry product-related allegations tied to products Respondents say Complainant 

only revealed during the last week of discovery that have different { } than those 

products previously disclosed, and that were developed in 2014; and 3) additional firmware 

/source code that Complainant did not identify to Respondents until the October 23,2015 

deposition of one of Complainant's corporate witnesses, { }, just one week before 

the end of fact discovery. (Mot. Mem. at 2-6.) Additionally, in its reply brief, Respondents 

contend that Complainant identified additional source code on November 10, 2015 for the 

{ } devices, 11 days after fact discovery disclosed and another document 

called " { } Source Code Appendix," also after fact discovery closed. (Res. Reply Mo., Dkt. 

Mot. No. 957-012)./1 

Respondents contend that during his deposition, { } refused to confirm that the 

source code produced as Exhibit 55 the same day as his October 23, 2015 deposition was the 

final source code upon which Complainant wil l rely for its domestic industry contentions. (Id. at 

5.) Then, according to Respondents, on October 30, 2015, the last day of discovery, 

Complainant supplemented its interrogatory responses by including "additional relevant source 

code files," which are identified above. According to Respondents, Complainant then disclosed 

its intention to rely on the newly produced source code for its domestic product contentions. (Id. 

at 6.) 

1 / 1 note wryly that although Respondents requested "leave" to file a Reply brief on November 20, 2015, 
Respondents did not wait for 'leave" but instead incorporated their motion into their request. 
"Permission" is now pointless. Similarly, I reviewed Complainant's November 30, 2015 response 
memorandum to Respondents' motion for leave to file a reply brief. (Com. Resp. Dkt. No. 3066, Mot. 
No. 957-012). This Order incorporates information that both Complainant and Respondents provided 
without "leave." In future, neither party should file replies or replies to replies without leave. 
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With regard to the Complainant's expert report and testing, Respondents say that 

Complainant's technical expert, Mr. Dezmelyk, disclosed that he himself did not conduct either 

the testing or the necessary measurements for the product testing that is integral to 

Complainant's accused product and domestic product contentions. Indeed, according to 

Respondents, Mr. Dezmelyk had not seen the testing results although his name appears on the 

. testing report. (Id. at 3.) Also, according to Respondents, Complainant did not disclose until the 

Schwartz deposition, a week before the end of fact discovery, that { 

}, actually conducted the 

accused and domestic product testing and calibrated measurements under Mr. Dezmelyk's 

supervision. (Id. at 3). According to Respondents, { } was instructed specifically 

during his deposition not to answer certain questions with regard to the testing that had been 

performed on the Respondents' products although { } was offered as the 

Complainant's corporate designee for this issue. (Id.) 

Respondents contend that while their own expert, Dr. Mangione-Smith, conducted an 

initial review of Complainant's testing and tear down reports, he was unable to render a complete 

opinion because of his lack of information with regard to the actual test procedures and results 

among other problems. (Id.) 

Respondents argue that they never had an opportunity to question meaningfully { 

}, let alone to question any of Complainant's witnesses about the belatedly disclosed 

source code. (Id. at 6.) Respondents contend that they would be severely prejudiced i f the 

Complainant is not compelled to produce one or more witnesses who can testify to the belatedly 
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identified source code./2 Similarly, Respondents argue, and for similar reasons, that they should 

be permitted to take the depositions of Messrs. { } as well as to 

inspect the actual devices that were tested because the testing is integral to Respondents' ability 

to rebut Complainant's domestic industry and domestic product contentions. They argue that 

their position is supported in law. (Id. at 4, citing e.g., In re Unilin Decor N. V., 153 F. App'x 

. 726, 727 (Fed. Cir. 2005) (affirming district court's compelling fact witnesses' answers to 

deposition "(1) questions about what tests were performed, (2) questions about facts derived 

from such tests, and (3) questions about the existence of documents relating to the tests"); see 

also Power Integrations, Inc. v. Fairchild Semiconductor Int'l, Inc., No. C-09-5235 MMC, 2013 

WL 6185302, at *1 (N.D. Cal.Nov. 26, 2013) (ordering the accused infringer be "afforded the 

opportunity to depose the individuals who conducted the testing").). 

Complainant filed its opposition to Respondents' motion on November 19, 2015. 

("Opp.," Dkt. Mot. No. 957-011.) Complainant contends that Respondents are seeking a 

"second bite at the apple for discovery they knew of or should have known of for the vast 

majority of this Investigation. (Opp. at 1.) Complainant contends that it provided notice of its 

product testing in its Verified Complaint filed on April 21, 2015. (Id) Complainant claims that 

the Respondents' request to depose six (6) of Complainant's employees is an attempt to discover 

new non-infringement and domestic industry arguments after the close of discovery. (Id. at 2, 3.) 

With regard to Mr. Dezmelyk's expert report, Complainant asserts it produced Mr. Dezmelyk's 

report two (2) weeks before the due date for any tests, surveys or data. (Id. at 3) Essentially, 

Complainant also contends that the Respondents should be satisfied with Mr. Desmelyk's 

deposition testimony since he stated that the products testing he conducted was performed at his 

2 Of course, an alternate remedy might be to preclude Complainant from using its belatedly produced 
information. (Id. at 8.) 
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direction and according to his protocol. With regard to what Respondents have identified as the 

newly identified source code, the Complainant minimizes its importance and suggests it is no 

more than a "few lines" of code. (Id. at 4.) At other points in its response to Respondents' reply 

brief, Complainant qualifies its explanation of the more recently identified source code in its 

statements that Exhibit 55 "contains nearly all of the source code files..." and { 

} are "substantially similar and representative of each other..." (Com. Res. at 5.) 

Complainant says that during the November 6, 2015 conference at which the parties tried 

to resolve their discovery differences, Complainant offered Mr. Dezmelyk again for deposition 

specifically with respect to the testing protocol in lieu of the other { } that 

Respondents wish to depose with regard to the testing they performed under Mr. Dezmely's 

direction.. With regard to the new domestic industry products that Respondents contend the 

Complainant disclosed at the last possible moment, the Complainant says it intends to rely upon 

the domestic industry products identified in Exhibit C to the Verified Complaint and has not 

expanded that list. (Id. at 4.) With regard to the belatedly disclosed source code, the 

Complainant said it constituted only a "few lines" and offered Respondents an employee for a 

half-day deposition that would be limited to only the source code which Respondents say was 

not identified until the last day of discovery. (Id) In its response to Respondents' reply brief, 

Complainant contends it offered "reasonable" solutions and reasonable compromises to 

Respondents' requests for additional discovery. (Id. at 5, 6). 

Staffs filed its response in support of Respondents' motion to compel additional 

discovery on November 18,2015. ("Staff Res." Dkt. No. 3066.) Staff says that Respondents' 

motion to compel additional information and additional deposition testimony on the testing of 
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the accused and domestic industry products is justified because they agree with Respondents that 

Mr. Dezmelyk's testing report was not produced until the day fact discovery closed on October 

30, 2015. Staff also agrees with Respondents that Mr. Dezmelyk's report disclosed a great deal 

of new information about which { }, Complainant's corporate designee for testing, 

was unable to discuss. (Staff Res., Id. at 4, 5.) Staff finally agrees that Respondents should be 

able to depose Messrs. { }, the individuals who actually 

performed the testing that Mr. Desmelyk directed but did not himself perform. (Id. at 5.) 

With regard to Complainant's belatedly produced supplemental interrogatory responses, 

Staff notes in agreement with Respondents that those interrogatory responses contained 

supplemental domestic industry contentions accompanied by claim charts that identified new 

products with new { } that were not identified in Complainant's Verified Complaint. 

(Id.) Staff agrees that Respondents are entitled to additional deposition testimony on the newly 

identified! }. (Id. at 6.) 

Finally, Staff agrees with Respondents that on the last day of fact discovery, Complainant 

supplemented its interrogatory responses with additional exhibits (including Exhibit 55 to Mr. 

Schwartz's deposition) that contained citations to source code that Complainant had not 

previously identified. (Id.) Staff agrees with Respondents that { }, Complainant's 

designee, was unable to provide testimony with regard to this code. (Id.) 

Respondents compellingly argue that there is no more critical information to a patent 

infringement case than deposition testimony from the individuals who conduct product testing on 

behalf of the patentee, which is why Respondents say, courts, including the U.S.I.T.C, often 

order such discovery ever after the close of fact discovery. (Id. at 8, citing, inter alia, e.g., In the 

Matter of Certain Television Sets, Television Receivers, Television Tuners, and Components 
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Thereof, USITC Inv. No. 337-TA-910, Order No. 31 (Aug. 28, 2014) (granting additional 

depositions after close of discovery where new information was disclosed one week prior to the 

close of fact discovery) (Ex. 9); In the Matter of Certain Dc-Dc Controllers &Products 

Containing the Same, USITC Inv. No. 337-TA-698, Order No. 22, 2010 WL 2706263 at *1 

(May 12, 2010) (granting continued corporate deposition where new information was produced 

. after original corporate deposition, and only three weeks before the close of fact discovery); In 

the Matter of Certain Axle Bearing Assemblies, Components Thereof & Products Containing the 

Same, USITC Inv. No. 337-TA-554, Order No. 21, 2006 WL 1351458 at *1 (May 8, 2006) 

(granting continued corporate deposition after close of discovery "based on documents that were 

produced by SKF after close of the first deposition and four days after the close of fact 

discovery").) 

Under Commission rules pertaining to Section 337 investigations, any party may obtain 

discovery regarding "any matter, not privileged," that is relevant to the "claim or defense of any 

other party." (19 C.F.R. §210.27(b).) It is not grounds for objection that the information sought 

may be inadmissible at the hearing, i f the information sought appears reasonably calculated to 

lead to the discovery of admissible evidence. (Id.) Thus, the scope of discovery has been held to 

be broad. (See Certain Cold Cathode Fluorescent Lamp ("CCFL ") Inverter Circuits and 

Products Containing the Same, Inv. No. 337-TA-666, Order No. 16 at 8-9 (U.S.I.T.C, Aug. 4, 

2009). A party seeking to compel discovery has the initial burden of showing that the requested 

documents are relevant. See Certain Wind and Solar-Powered Light Posts and Street Lamps, Inv. 

No. 337-TA-736, Order No. 8 (April 13, 2011) (denying motion to compel where moving party 

failed to show relevance). Once the relevancy of the requested information has been established, 

"the burden of proving that an issue is beyond discovery rests squarely with the party resisting 
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the discovery." See Certain Encapsulated Integrated Circuit Devices and Products Containing 

Same, Inv. No. 337-TA-501, Order No. 50 at 3 (May 18, 2004).) 

Not surprisingly, Respondents completely disagree that Complainant's attempts at 

compromise were reasonable. 

Clearly, Complainant had obligation to supplement its interrogatory responses 

continuously both with respect to source code or any other matters that could change the 

substance of its infringement or domestic product contentions. Moreover, the qualifying 

language that Complainant used with regard to source code that it was "similar to" and 

"representative o f does not satisfy the requirements for exactitude on such critical matters as 

product or firmware identification and testing. Moreover, there is no legal support for 

Complainant's contention that Mr. Dezmelyk's testimony was adequate when he did not conduct 

the product testing. Similarly, it is beyond understanding that Complamant would have 

designated { } as its corporate designee for testing when he lacked adequate 

information or knowledge to testify on that subject. It appears that Complainant has been 

disingenuous about the information it revealed so belatedly to the Respondents. 

Respondents have demonstrated that they are entitled to the additional discovery they 

seek. Accordingly, I am ordering the following: 

(1) Within five (5) days of the date of this Order, Complainant shall provide to 

Respondents supplemental interrogatory responses and any pertinent documentation as necessary 

that has not otherwise been provided that describes in detail: the precise roles that Messrs. 

{ } performed in the measuring and testing of the accused and 

domestic products under Mr. Dezmelyk's direction; the dates of the testing, the scope of and 

methodology used in the testing; the exact products tested, and the extent to which Mr. 
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Dezmelyk actually supervised the testing, whether in person or remotely. Respondents may take 

the depositions ofthe { }. 

Additionally, the Respondents may limitedly depose Mr. Dezmelyk with regard to any testing 

questions that arise from the { } depositions. The parties should 

confer and limit the depositions to no more than three (3) days. The depositions 

may cover all aspects ofthe testing report that bears Mr. Dezmelyk's name, together with all 

testing appendices and tear down reports, as well as any other relevant aspects of the testing. 

Additionally, Respondents and their experts may inspect the actual devices that Complainant 

tested. Depositions and inspection (s) should be concluded by December 31, 2015. 

(2) Within five (5) days of the date of this Order, Complainant wil l identify and make 

available for deposition one or more corporate or fact witnesses who wil l testify knowledgably 

with regard to: { 

} identified in Respondents' November 12,2015 Letter regarding 

Exhibits to their Motion to Compel. (EDIS Doc. Id. 568918, Mot. 957-011.) Additionally, the 

witness (es) produced should be able to testify to the 99 page document identified as Exhibit 55 

to { }'s deposition, as well as to all other newly identified source code, including but 

not limited to identified by Complainant, including { 

} Depositions are to be completed by December 31, 

2015. 

(3) Within five (5) days of the date of this Order, Complainant wi l l identify and make 

available for deposition one or more fact and/or corporate witnesses who wi l l testify 

knowledgably about all newly identified products that include but that may not be limited to the 

die numbers: { }. Depositions are to be completed 
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by December 31, 2015. The parties should confer and attempt to limit deposition testimony to 

no more than one (1) day. 

The parties are urged to contact my office immediately i f disputes arise as a result of this 

Order. I note that both parties waited until the last possible date of November 9, 2015 to file 

motions to compel. 

The parties should meet and confer and submit to me by no later than December 9, 2015, 

a joint report containing the schedules for the depositions as well as a description of any other 

steps they have taken to resolve their differences. 

Please note that the Procedural Schedule issued in ORDER No. 8 will remain intact 

with the following exceptions: 

(1) Each party wil l have until January 8, 2016 to amend or supplement their 

previously served: witness lists, exhibit lists, direct exhibits (including witness statements) with 

physical and demonstrative exhibits i f these were affected by the testimony/evidence produced as 

a result of this Order. 

(2) Each party wil l have until January 11, 2016 to file objections to the amended 

direct exhibits (including witness statements) that were affected by this Order 

(3) Each party wil l have until January 15, 2016 to file responses to direct exhibits 

(including witness statements) that were affected by this Order; 

(4) Each party wi l l have until January 11, 2016 to amend their initial expert reports to 

the extent necessary to address the additional testimony and evidence that is produced or 

explained as a result of this Order. 

(5) Each party wi l l have until January 15, 2016 to file responses to objections to direct 

exhibits that were affected by this Order. 
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(6) Each party wi l l have until January 21, 2016 to amend their expert rebuttal reports 

to the extent necessary to address the additional testimony and evidence that is produced or 

explained as a result of this Order. 

This Order does not permit Respondents to re-open topics of discovery other than those 

specified. 

Within seven (7) business days of the date of this document, each party shall submit to 

the Office of the Administrative Law Judges a statement as to whether or not/3 it seeks to have 

any confidential portion of this document deleted from the public version. Any party seeking 

redactions to the public version must submit to this office two (2) copies of a proposed public 

version of this document pursuant to Ground Rule 1.11 with red brackets clearly indicating any 

portion asserted to contain confidential business information. 

The parties' submissions may be made by facsimile and/or hard copy by the 

aforementioned date. In addition, an electronic courtesy copy is required pursuant to Ground 

Rule 1.3.2. The parties' submissions concerning the public version of this document need not be 

filed with the Commission Secretary. v_/7 f " ) ^ " " l \ 

SO ORDERED. 

Mary Jo an McNamara 
Administrative Law Judge 

3 This means that parties that do not seek to have any portion redacted are still required to submit a 
statement to this effect. 
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