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On September 28, 2015, complainants Ericsson Inc. and Telefonaktiebolaget L M 

Ericsson (collectively, "Ericsson") filed a motion for summary determination that it has satisfied 

"the economic prong of the domestic industry requirement under Section 337(a)(3)(A), Section 

337(a)(3)(B), and/or Section 337(a)(3)(C)." Motion Docket No. 952-59. 

On October 8, 2015, respondent Apple Inc. ("Apple") filed a response opposing the 

pending motion, and the Commission Investigative Staff ("Staff) filed a response supporting the 

motion. 

Ericsson argues: 

Specifically, pursuant to subparagraphs (A) and (B) of 19 U.S.C. § 
1337(a)(3), Ericsson's licensee [ ] has made both significant 
investment in plant and equipment and also significant employment of 
labor and capital with respect to articles protected by the Asserted Patents. 
| ] has invested over | | in its | 

] . For example, from 2012-2015, [ ] 
investments in plant and equipment for j | process nodes 
totaled over | J. [ j 
manufactures wafers at the [ J process nodes for chips 
incorporated into | | licensed | j 
devices. Thus, as detailed below, [ J investments related to 



licensed [ 
U.S. dollars. 

] domestic industry products total [ lot-

In addition, pursuant to subparagraph (C), Ericsson has made a 
substantial investment in its U.S.-based licensing activities. Ericsson's 
Chief Intellectual Property Officer and Head of Licensing are based in 
Piano, Texas, where they oversee Ericsson's global licensing program. 
Ericsson's patent portfolio includes 37,000 patents, including [ ] 
implementation patents related to user equipment, such as smart phones, 
tablets, and PCs. Ericsson's portfolio of implementation patents includes 
the Asserted Patents, which relate to critical technologies used in, inter 
alia, mobile devices, including touchscreen, user interface, transceiver, 
and battery charging. 

From 2012-2014, Ericsson's U.S.-based employees in its patent-
licensing team collectively spent approximately [ ] of their time engaged 
in licensing and enforcement activities related to Ericsson's 
implementation patent portfolio, which includes the Asserted Patents. 
Over the same period, Ericsson invested at least approximately [ 

] on licensing activities. As a result of its licensing efforts, Ericsson 
has licensed its implementation patent portfolio to seven leading industry 
participants and has numerous ongoing license negotiations. Ericsson's 
licensees collectively hold a [ ] of the U.S. mobile phone market. 
Moreover, from 2012-2014, Ericsson received over [ ] in 
licensing revenue from these licensees. 

Mot. at 1-2. 

Apple argues: 

With respect to third party [ |, Ericsson does not show actual 
investments in any domestic industry products as required by subsections 
(A)-(B). Instead, Ericsson alleges investments in a plant (and associated 
labor) for [ ] process nodes making wafers that may result in chips, 
which may result in components, which may end up in domestic industry 
products, which may end up in the United States. Unsurprisingly, there 
are genuine disputes of material fact for the five patents 
(the '550, '620, '059, '966, and '263 patents)[ ] under subsections (A)-(B), 
including that: 

• Ericsson offers no proof that [ | investments in plant 
and equipment and employment of labor and capital are 
attributable to alleged domestic industry products - rather, 
testimony from a technical expert contradicts Ericsson's 
attorney arguments; 
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• Ericsson has not properly allocated [ ] investments and 
employment to the protected articles; and 

• Ericsson has not proven such investments and employment 
are significant. 

Compounding these shortcomings, Ericsson also largely relies on a 
[ ] declaration [ ] and late-produced 
documents, which defy Order No, 18.[ ] Once these untimely-produced 
documents are set aside, the shortcomings in Ericsson's proof become 
even more evident. 

With respect to Ericsson's licensing activities, facts agreed to by 
Ericsson's corporate witnesses and domestic industry expert (as set forth 
in more detail in Apple's Motion for Summary Determination)^ ] in fact 
weigh against a finding of domestic industry. For example, Ericsson's 
corporate witnesses consistently testified that: 

• Ericsson licenses [ ] ; 

• Ericsson has | 

Ericsson has [ 

9 

None of the asserted patents [ 

None of the asserted patents [ 

J; and 

Ericsson's domestic industry expert, W. Todd Schoettelkotte, also admits 
that: 

• He analyzed Ericsson's licensing activities for Ericsson 
licenses on a portfolio-wide basis; 

• He does not know the [ 

I ; 

• He has not seen a specific [ 
j ; and 

• He did not break down his analysis by asserted patent, or 
even by an asserted patent's family. 
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Contrary to Commission precedent, Ericsson offers no evidence that "its 
licensing activities are focused on the asserted patent(s) among the group 
of patents in the portfolio," and it offers no evidence of a willingness by 
Ericsson to evaluate—much less demonstrate—the "relative importance or 
value of [any] asserted patent within the portfolio."[ ] 

Opp'n at 1-3. 

The Staff argues: 

In view of [ ] significant investments in plant and 
equipment^ ] the Staff submits that there are no genuine issues of material 
fact that Ericsson has satisfied the economic prong of the domestic 
industry requirement under subparagraph (A). There are, however, 
genuine issues of material fact as to whether [ ] domestic 
employment of labor and capital and Ericsson's domestic licensing 
activities satisfy the economic prong of the domestic industry requirement 
under subparagraphs (B) and (C), respectively. Therefore, the Staff 
supports Ericsson's motion as to subparagraph (A), but not (B) and (C). 

Staff at 1. 

Subparagraph (A) - Plant and Equipment 

Ericsson has not shown that it is entitled to a summary determination as a matter of law 

with respect to investments in plant and equipment. Genuine disputes exist as to whether the 

investments Ericsson relies on are in the allegedly protected articles, and whether the 

investments Ericsson relies on are significant. 

Ericsson's domestic industry expert, Mr. Schoettelkotte, relies on [ ] wafer 

production facility in his effort to satisfy the economic prong of domestic industry. Mr. 

Schoettelkotte analyzed the total investments for each process node size, but a process node size 

only corresponds to the size of the components on the chips; it does not correspond to any 

particular end products. See Mot. at 9. Indeed, Ericsson acknowledges that [ 

]." Id. To that point, Mr. Michael Davies, Apple's expert for the mobile 

device industry, explained that a wafer fabrication facility can manufacture any of a number of 
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different types of wafers. See Opp'n Ex. L, Davies Tr. (Sept. 25, 2015) at 158-159 ("Q: Is it 

theoretically possible that [ 

] A: Generally, I think that could be a case. 

There's also cases where, [ 

] . Q: And do you believe that's true for [ 

]."), 159-160; see also Ex. H, Vander Veen Rebuttal 

Report, \ \ 69-70. Mr. Davies further testified that fabs such as [ ] are general 

purpose facilities. See Opp'n at 16-17. 

Additionally, a genuine issue of material fact exists concerning whether Mr. 

Schoettelkotte's analysis using a snapshot of wafer production at a specific point in time 

provides a sufficient basis to allocate all of [ ] investments 

in an entire wafer fabrication facility to specific wafers for specific chips. | ] investments 

were in fact made to manufacture wafers for a variety of different customers, for a variety of 

different endpoints, at a variety of different times. Indeed, the connection between [ ] 

investments in the construction of its facilities and the domestic industry products raises genuine 

issues regarding: (1) whether the facilities were constructed to make wafers for the production of 

a particular kind of chip, and (2) whether the facilities were devoted to the production of 

components for use in the [ ] . See Opp'n at 18-20. There is a 

genuine issue of material fact as to whether the [ ] chips are in the 

allegedly protected [ ] products. See Opp'n at 21-22. 

As Dr. Vander Veen, Apple's economic domestic industry expert, opined, "Mr. 

Schoettelkotte fails to differentiate the cost of a wafer from the cost of a chip and erroneously 
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assumes that simply because the original wafer was produced in the U.S., the entire cost of the 

completed chip can be attributed to the claimed domestic industry. Mr. Schoettelkotte provides 

no analysis on the cost of the completed chip or where other chip production activities are 

conducted (for example, whether inside or outside of the U.S.)." See Opp'n Ex. H (Vander Veen 

Rebuttal Report), \ 72. Indeed, [ 

] . Mot. Ex. 9, [ ] Dep. Tr. (Aug. 10, 2015) at 36-37. It is 

therefore improper to assume that the costs of wafers and the chips allegedly used in embodying 

products are equivalent. See Opp'n at 26-27. 

Accordingly, Ericsson has not shown that it is entitled to a summary determination as a 

matter of law with respect to investments in plant and equipment. 

Subparagraph (B) - Employment of Labor and Capital 

Ericsson argues that [ ] has made significant employment or investments, or both, in 

labor and capital related to the manufacturing of the [ ] wafers. See 

Mot. at 29-32. As of March 2015, | j had | | employees. See Mot. Ex. 2 (| ] Decl.), \ 

2. 

Based on [ ] data, Mr. Schoettelkotte estimated that from 2014 through February 

2015, [ ] paid its employees over | ] in salaries and benefits. See Mot. Ex. 24 

(Schoettelkotte Report), 1fl| 111-112. Mr. Schoettelkotte allocated [ ] investments to [ 

] devices sold by the carriers in the United States. See Mot. 

at 29-31, Ex. 24 (Schoettelkotte Report), ^ 113-117, Ex. 87 (Suppl. Ex. 4.1). He concluded that 

[ | of the | j in salaries and benefits can be allocated to manufacture of 

[ ] wafers that are incorporated as chips in the protected devices. 

See Mot. at 30-31. 
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There is a genuine issue of material fact as to how many employees in Mr. 

Schoettelkotte's analysis can be allocated for the manufacture of the [ 

] wafers. A genuine issue of material fact also exists as to whether the employment of [ 

] in salaries and benefits in the context of [ | total employment of labor and capital and 

in the view of the marketplace represents a "significant" investment. See Staff at 11-12; Opp'n 

at 28-30. 

Subparagraph (C) - Ericsson's Domestic Licensing Activities 

Ericsson argues that its domestic licensing investments related to its alleged 

implementation patent portfolio satisfy the economic prong of the domestic industry requirement 

under subparagraph (C). See Mot. at 33-78. 

The implementation patent portfolio includes roughly [ ] U.S. patents, including the 

six asserted patents. Id. at 61, 35. Ericsson has licensed this portfolio to, among others, [ 

] , thereby resulting in 

approximately [ ] in revenue. Id. at 41. From 2012 through 2014, Ericsson incurred 

[ ] in costs for its domestic licensing team. Id. at 57. Ericsson has allocated 

approximately [ ] of this amount to licensing activities related to the implementation 

patent portfolio. Id. at 59. Ericsson incurred more than [ ] in domestic litigation 

expenses—of which Ericsson allocates [ ] to enforcement proceeding involving [ ] of 

the patents-in-suit. Id. at 58-59. 

There are genuine issues of material fact as to whether Ericsson's investment in the 

implementation portfolio represents a sufficient nexus to the asserted patents, and whether 

Ericsson's litigation-related expenses should be included in this investigation as an investment in 

the exploitation of the asserted patents. 
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( Motion No. 952-59 is denied. 

Administrative Law Judge 

Issued: November 19, 2015 

( 
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