
PUBLIC VERSION

UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.

In the Matter of I

CERTAIN HEMOSTATIC PRODUCTS
ANDCOMPONENTS THEREOF In“ N°' 337'TA'913

ORDER NO. 51: INITIAL DETERMINATION GRANTING MOTION TO TERMINATE
THE INVESTIGATION ON THE BASIS OF SETTLEMENT

_ (April 2, 2015)

On March 31, 2015, Complainants Baxter Intemational Inc., Baxter Healthcare Corporation,

and Baxter Healthcare S.A. (collectively, “Baxter”) moved (913-049) to terminate the Investigation

as to Respondents Ethicon, Inc. and Ferrosan Medical Devices A/S (collectively, “Respondents”)

based on a settlement agreement between Baxter and Respondents. Baxter also requested that the

undersigned stay the Investigation pending final resolution of its motion. (Mot. at 1.) Respondents

support the motion. (Id. at 2.) On April 1, 2015, the Commission Investigative Staff (“Staff”) filed a

response in support of the motion. ' p

The Commissi0n’s Rules provide that “[a]ny party may move at any time to terminate an

investigation in whole or in part as to any or all respondents on the basis of settlement, a licensing

or other agreement . . . .” 19 C.F.R. § 210.21(a)(2); see also Certain Organizer Racks and Prods.

Containing Same, Inv. N0. 337-TA-466, Order No. 7 at 2 (Feb. 19, 2001). In the instant proceeding,

the motion to terminate is based upon a settlement agreement, which appears to resolve the dispute

between Baxter and Respondents. A copy of the settlement agreement is attached hereto as Exhibit

B. Consistent with 19 C.F.R. § 210.21(b)(1), Baxter and Respondents state that “there are no other

agreements, written or oral, express or implied between the parties conceming the subject matter of

this investigation.” (Mot. at 2.)



- In any initial determination terminating an investigation by settlement agreement or consent

order, the administrative law judge is directed to consider and make appropriate findings regarding

the effect of the proposed settlement on the public health and welfare, competitive conditions in the

United States economy, production of like or directly competitive articles in the United States, and

United States consumers. 19 C.F.R. § 210.50(b)(2). Baxter and Staff believe that granting the

motion would not be contrary to the public interest. (Mem. at 2; Staff Resp. at 3-4.) The

undersigned agrees that termination of this Investigation as to Respondents does not impose any

undue burdens on the public health and welfare, competitive conditions in the United States

economy, production of like or directly competitive articles in the United States, or United States

consumers. .

Accordingly, it is the undersigned’s Initial Determination that Baxter’s motion (913-049) to

terminate this Investigation as to Respondents Ethicon, Inc. and Ferrosan Medical Devices A/S be

granted. This Initial Determination, along with supporting docturrentation, is hereby certified to the

Commission. The undersigned further finds that Baxter’s request for a stay should be granted and

the Investigation is hereby stayed pending final resolution of the motion. _ l

Pursuant to 19 C.F.R.§ 2lO.42(h), this Initial Determination shall become the determination

of the Commission unless a party files a petition for review of the Initial Detemiination pursuant to

19 C.F.R. § 210.43(a), or the Commission, pursuant to 19 C.F.R..§ 210.44, orders, on its own

motion, a review of the Initial Detennination or certain issues

herein.

SO ORDERED.

[J/ij
Charles E. Bullock
Chief Administrative Law Judge
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EXHIBIT B
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BINDING TERM SHEET

“Baxter” is Baxter International Inc., Baxter Healthcare Corporation, and Baxter Healthcare S.A.
and their afliliates.

“Ethicon” is Ethicon, Inc. and its afliliates, which for this term sheet and the agreements
contemplated hereunder include Johnson &Johnson.

“Ferrosan” is Ferrosan Medical Devices A/S and its afiiliates (including, for purposes of this
Tenn Sheet, Packaging Coordinators, Inc. (“PCI”)). '

“Johnson & Johnson” is Johnson & Johnson

Baxter, Ethicon, Ferrosan, and Johnson & Johnson are jointly referred to as the Parties.

“Afliliate” of any entity means any other entity directly or indirectly controlling, controlled by or
under common control with such entity. For the purposes of this definition, “control” when used
with respect to any entity, means the possession, directly or indirectly, of the power to direct or
cause the direction of the management and policies of such entity, whether through the
ownership of voting securities, by contract or otherwise; and the tenns “controlling” and '
“controlled” have meanings correlative to the foregoing. “Entity” shall mean anindividual ora
corporation, partnership, association, trust, or any other entity or organization, including a
government or political subdivision or an agency or instrwnentality thereof. _

“Baxter Patents” are U.S. Patents Nos. 6,063,061; 6,066,325; 8,303,981; 8,357,378; 8,512,729
and 8,603,511 and any patent or patent application, U.S. or non-U.S., that claims priority from
any patent or application from which any of the Baxter patents claims priority, including any
continuations, continuations-in-part, divisionals or provisionals, any reissue, reexamination,
renewal or extension (including any supplemental patent certificate) of any such patent or patent
application

In connection with the foregoing, Ethicon and Ferrosan represent,
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“Insubstantial Changes” are defined

Baxter has asserted claims against Ethicon, Johnson & Johnson, Ferrosan and PCI in a suit now
pending but stayed in the United States District Court for the Northern District of Illinois, Case
No. 1:14 CV 00498 (“the District Court Litigation”).

Baxter has also asserted claims against Ethicon and Ferrosan in ITC Investigation No. 337-TA
913 (“ITC Investigation”).

The Parties desire to compromise and settle these disputes.

These terms contain all
essential tenns of an agreement to settle the above disputes.

The Parties agree that any disputes conceming what are Current Products -under this Tenn Sheet
and the Settlement Agreement shall be resolved by binding arbitration applying Illinois law, with
any proceeding to occur in Chicago, Illinois, and to be held before a panel of three arbitrators
under CPR Rules of Arbitration I

Within two (2) business days of execution of the this Binding Term Sheet, Baxter shall cause its
attorneys to file a motion to terminate the ITC Investigation pursuant to ITC Rule 210.21, based
onthe Parties’ agreement to settle the dispute.

Within five (5) days of execution of this Binding Term Sheet, Baxter shall cause its attorneys to
execute and file with the Court a stipulation of dismissal, with prejudice, of its claims in the
District Court Litigation, with each side to bear its own costs and fees.
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Following dismissal of the District Court Litigation and the ITC Investigation, Ethicon shall
cause its attorneys to withdraw IPR petitions filed on March 26 relating to six Baxter Patents
(U.S. Patents Nos. 6,063,061; 6,066,325; 8,303,981; 8,357,378; 8,512,729 and 8,603,511), with
prejudice;

-1
If for any reason the ITC does not approve the motion to terminate the ITC Investigation, and/or
the District Court does not approve the stipulation of dismissal, the Parties agree to promptly
confer in good taith in an efl°o1tto modity the motion or stipulation of dismissal or other
appropriate pleadings to overcome any objections by the ITC or Court, including by Baxter
indicating its objection to entry of an exclusion order by the ITC.

Within ten days of the ITC order to tenninate the investigation,

Efiective as of the payment referenced above,

Elfective as of the payment referenced above,

Each‘party shall keep confidential the tenm of this Binding Term Sheet and the Settlement
Agreement subsequently entered into. This obligation shall not apply to any confidential
information which is or becomes available other than as the result of unauthorized disclosure,
which the receiving party already held before its communication by the disclosing party or which
it lawfully acquires fiom another source, or which aparty is bound to disclose by law, by order
of a court of competent jurisdiction, or by any regulatory or other authority having jurisdiction
over that party. The Parties may announce that the dispute has been resolved but any further

publication of details needs to be approved by all Parties.

The Binding Tenn Sheet and Settlement Agreement, shall
be non-transferrable without Baxter’s consent, except that, if Johnson & Johnson, Ethicon, or
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Ferrosan sells substantially all the assets associated with their hemostasis business, then this
Binding Tenn Sheet and Settlement Agreement shall be transferable to the purchaser of said
assets. 

The Binding Tenn Sheet and Settlement Agreement shall be governed by Illinois law.

This Binding Tenn Sheet may be signed in counterparts.

The Parties shall fully release one another fi"om all claims that were or could have been brought
in the pending litigations and in respect of the Baxter Patents. V

The Parties agree to Work together in good faith to negotiate and sign, within fourteen (14) days
of the signing of this Binding Term Sheet, a more detailed agreement “(Settlement Agreement”)
that reflects the terms of this Binding Term Sheet and other usual and customary tenns. In the
event such a Settlement Agreement is not signed by all parties, this Binding Tenn Sheet remains
binding and enforceable. 
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All the parties represent that they have authority to enter into this Binding Term Sheet.

Signed March 27, 2015: - " " ‘

O ehalfo _

OnbehalfofEflaieen éy

On behalf of Ferrosan

On behalf of Johnson & Johnson
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All the parties represent that they have authority to enter into this Binding Term Sheet.

Signed March 27, 2015:

O ehalf of Baxt "

On behalf of Ethicon

On behalf of Ferrosan

On behalf of Johnson & Johnson
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All the parties represent that they have authority to enter into this Binding Tenn Sheet.

Signed March 27, 2015:

On behalf of Baxter

On behalf of Ethicon

/ill\l§/

On behalf of Ferrosan

On behalf oflohnson & Johnson
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All the parties represent that they have authority to enter into this Binding Term Sheet.

Signed March 27, 2015:

On behalf of Baxter

On behalf of Ethicon

On behalf of F61TOSfiI1

aw W»~a(
On behalf of Johnson & Johnson
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CERTAIN HEMOSTATIC PRODUCTS AND Inv. N0. 337-TA-913
COMPONENTS THEREOF ,

PUBLIC CERTIFICATE OF SERVICE

I, Lisa R. Barton, hereby certify that the attached PUBLIC VERSION OIU)ER NO. 51
has been served by hand upon the Commission Investigative Attomey, Monica Bhattacharyya,
Esq., and the following parties as indicated, on April 2, 2015.

Lisa R. Barton, Secretary
U.S. International Trade Commission
500 E Street, SW, Room 112
Washington, DC 20436

On Behalf of Complainants Baxter International Inc.. Baxter
Healthcare Corporation. and Baxter Healthcare SA:

David H. Hollander, J11,Esq. l:l Via Hand Delivery
ADDUCI, MASTRIANI & SCHAUMBERG LLP Q Via Express Delivery
1133 Connecticut Avenue, NW, 12mFloor U Via First Class Mail
Washington, DC 20036 U Other:

On Behalf of Respondents Ethicon. Inc.:

Maureen F- BTOWHQE5q- El Via Hand Delivery
& Express Delivery
one City Cent“ U Via First Class Mail
850 Tenth Street,NW U other
Washington,DC20001 iii

On Behalf of Respondents Ferrosan Medical DevicesA/S:

David F. Nickel, Esq. El Via Hand Delivery
& E Via Exprgss Delivery

NICKEL’ PC _ III Via First Class Mail
1899 L Street, NW, Suite 1150 U Other
Washington,DC20036 nil


