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Wherein upon energization of the motor, the auger moves the ice pieces from the ice storage bin 
thought the bottom opening to the ice discharge chute. 

Again if the closure member is part of the freezer compartment, the language in lines 1-3 is unclear as to 
meaning, but there is a greater problem. 

In claim 10, there is additional language with regard to the definition of "freezer compartment", and this 
language bears on construing claim 1. Claim 10 states it covers "[a] refrigerator including a cabinet for defining a 
freezer compartment having a top wall and an access opening, the refrigerator comprising:" According to this 
language, the cabinet defmes a freezer compartment. It is clear from the next line in Claim 10 that the freezer 
compartment of the first paragraph does not include the closure member: 

"A refrigerator including a cabinet for defining a freezer compartment having a top wall and an access opening, 
the refrigerator comprising: 
a closure member for closing the access opening;" 

As claim 10 distinguishes the freezer compartment and the closure member, to read them as parts ofthe same thing is 
to read the meaning out of the second paragraph, since closure member was already covered under the current 
construction, of "freezer compartment". The' 130 patent clearly distinguishes the closure member from the 
refrigerator cabinet under either parties proposed construction. Further examination of the phrase "a cabinet for 
defining a freezer compartment" is necessary. Turning to Merriam-Webster Online Dictionary the term defming has 
3 possible meanings: 

1 a : to determine or identifY the essential qualities or meaning of b : to discover and set forth the meaning 
of (as a word) c : to create on a computer 
2 a : to fix or mark the limits of: DEMARCATE <rigidly defined property lines> b : to make distinct, clear, or 
detailed especially in outline <the issues aren't too well defined> 
3 : CHARACTERIZE, DISTINGUISH 

Of the three defmitions, the second seems to cover "a cabinet for defming a freezer compartment" the best. If the 
refrigerator cabinet defmes the freezer compartment, it seems clear that the closure member is not a part of the freezer 
compartment. Again, if the inventors really meant the closure member was part of the freezer compartment, the first 
sentence of Claim 10 is wrong. 

The same is true of claim 18: 

18. A refrigerator including a cabinet defming a freezer compartment having an access opening, the 
refrigerator comprising: 
A door hingedly mounted to the cabinet for closing the access opening, the door including an inner liner, a 
outer wrapper and a foam material there between; 
A mounting plate connected to the inner liner; 
An ice discharge chute extending through the door adjacent the mounting plate; 
A support member connected to the inner liner below the mounting plate; 
An ice storage bin removably mounted to the mounting plate for receiving ice pieces, the storage bin having 
a bottom opening; 
A motor supported by the support member below the ice storage bin, the motor having a drive shaft extending 
from the support member to the mounting plate; and an auger rotatably disposed within the ice storage bin for 
coupling with the drive shaft wherein upon energization of the motor the auger moves ice pieces from the ice 
storage receptacle throu~ the bottom opening to the ice discharge chute. 

Claim 18 contains the same language that the cabinet defmes the freezer compartment, but it further contains language 
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that clearly tells us the door is not part of the cabinet. If the cabinet defines the freezer compartment, and the door is 
not part of the cabinet, it follows that the door cannot also be part of the freezer compartment. While you may need both 
to keep the freezer compartment below zero, they are two separate things. Reading of the separate claims is to be done 
so that they are consistent both within themselves, and within the patent. This cannot be done ifthe door was meant to 
be part of the "freezer compartment". 

The remand notice also stated the specification of the '130 patent provides the correct interpretation of the 
disputed terms. The specification discloses: 

An ice making assembly 22 is disposed within the freezer compartment 16. The ice making assembly 
22 is mounted to the inside surface ofthe wall 24 of the freezer compartment 16. An ice dispensing 
system 26, mounted to the freezer door 20, is provided below the ice making assembly 22 for 
receiving ice pieces therefrom. 

(Id., 4:1-6) (emphasis added.) While the order correctly concludes disposed and mounted are distinct concepts, it is 
notable that for the ice maker it is both mounted and disposed within the freezer compartment and its location is never 
on the door. The inventors use different language to state where one can locate the ice dispensing system, which would 
suggest that, "freezer door", means something different than the language telling us the location of the ice maker 
namely the "freezer compartment". While the ice maker is disposed within and mounted in the freezer compartment, 
it is never alternatively on the freezer door. So also, the ice dispensing system, though mounted on the freezer door is 
never in the freezer compartment. 

The specification provides further information that supports the construction used in the initial determination. 
It describes the drawings of the first preferred embodiments 

In the illustrative embodiments ofthe invention as shown in FIGS. 1-3, a refrigerator 10, comprising 
a side-by-side fresh food/freezer configuration, is provided having a cabinet 12 forming an above 
freezing fresh food compartment 14 and a below freezing freezer compartment 16. Both the fresh 
food compartment 14 and the freezer compartment 16 are provided with access openings. A fresh 
food closure member or door 18 and a freezer closure member or door 20 are hingedly mounted to 
the cabinet 12 for closing the access openings, as is well known." (' l30 Patent column 3 lines 55-67.) 

There is nothing in the language that suggest the words have specialized meaning, and the final phrase "as is well 
known" confirms that the words are intended in the plain and ordinary meaning. This portion ofthe specification again 
states that it is the refrigerator cabinet that forms the freezer compartment, not a freezer compartment formed by the 
cabinet and the door. In addition, the phrase "[b loth the fresh food compartment 14 and the freezer compartment 16 
are provided with access openings" tells us that the door is not part of the compartment. A person using the freezer of 
the refrigerator accesses the door and items stored on it by opening it, and taking the items from the shelves thereon. 
If the door is open, you have access to the items on it, such as the ice bucket, without using the "access opening" as 
defmed by the specification and the patent. If the door is part of the "freezer compartment", then the use of "access 
opening" in referring to a freezer compartment is misleading, and wrong. To give meaning to these words in the patent, 
the door should be separate from the "freezer compartment". In addition, if the door is part of the freezer compartment, 
the following portion of the specification is rendered meaningless: 

a refrigerator 1 0, ... is provided having a cabinet 12 forming an above freezing fresh food 
compartment 14 and a below freezing freezer compartment 16. Both the fresh food compartment 14 
and the freezer compartment 16 are provided with access openings. A fresh food closure member 
or door 18 and a freezer closure member or door 20 are hingedly mounted to the cabinet 12 ... 

The freezer compartment here is stated as being formed by the cabinet, and having an access opening. The door is 
separate, and attached hingedly to the cabinet. The specification does not support a conclusion that the door is a part 
ofthe freezer compartment, which is formed by the refrigerator cabinet. The door is instead attached to the refrigerator 
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IV. Domestic Industry 

The domestic industry requirement consists of both an economic prong (i.e., there must be 

an industry in the United States) and a technical prong (i.e., that industry must relate to articles 

protected by the patent at issue). See Certain Ammonium Octamolybdate Isomers, Inv. No. 

337-TA-477, Comm'n Op. at 55, USITC Pub. 3668 (Jan. 2004). The complainant bears the burden 

of proving the existence of a domestic industry. Certain Methods of Making Carbonated Candy 

Products, Inv. No. 337-TA-292, Comm'n Op. at 34-35, USITC Pub. 2390 (June 1991). 

The Commission's remand order did not address any matters that impact the economic 

prong of the ID, and that portion of the ID is not challenged here. What is at issue is the technical 

prong of the domestic industry requirement, and whether given the Commission's claim 

cabinet. 
The language of the patent cited in the remand order from Column 2:5-13 would seem to support a 

construction that the closure member or door must be considered separate and apart from the freezer compartment. The 
language of2:5-13: 

conventional ice making and dispensing systems ... occupy a relatively large amount of 
freezer shelf space. In particular, the ice storage bin extends across the freezer 
compartment and occupies a large amount of freezer compartment space. This is perceived 
as a disadvantage by many consumers who generally prefer to have more available shelf 
space. Accordingly, it would be an improvement to provide an ice making system which 
occupied lessJreezer space. [emphasis in original remand order] (Comm'n Or. At P. 18 

It is important to note that the invention is not directed to making a smaller ice bucket, or to make an ice 
storage system that holds a lesser quantity of ice. (See generally' 130 Patent) If the closure member is considered part 
of the freezer compartment, then the ice, and its container, will occupy the same relative volume regardless of where it 
is placed. If the storage receptacle is designed to hold 1 cubic foot of ice, it must be of certain dimensions that can hold 
that volume. So, if the door is part of the freezer compartment, then the invention cannot solve the problem as stated 
in the patent namely occupying less freezer space. One cubic foot of freezer compartment space is occupied regardless 
of where the ice bin is mounted, on the door or the shelf. While the invention will free up freezer shelf space, that is 
not all that the patent is directed to as it must solve the problem caused by the ice storage bin extending across the 
freezer compartment and occupying a large amount of freezer compartment space. When mounted on the door, with 
the claim construction adopted by the remand order, the ice storage bin, for a given volume of ice, must occupy the 
exact same volume of freezer compartment space as the prior art bins. This claim construction would have the 
invention unable to solve the problem it addresses. 
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construction, Whirlpool's products meet the technical prong of the Domestic Industry requirement. 

The ALJ finds that the Commission's remand order does not effect his analysis of the technical 

prong of the domestic industry requirement, i. e. the Whirlpool products practice claim 1 of the 

'130 patent, and the ALJ hereby incorporates his analysis of Whirlpools products in the original 

ID. 

V. Conclusions of Law 
1. The accused products literally do not infringe the asserted claims of the '130 Patent 

2. The accused products do not infringe the asserted claims ofthe '130 Patent under the 

doctrine of equivalents. 

3. Claims 1,2,4,6 and 90fthe '130 Patent are invalid under 35 U.S.C. § 103 for 

obviousness. 

4. Claim 8 of the '130 Patent is not invalid under 35 U.S.C. § 103 for obviousness. 

5. A domestic industry exists, as required by section 337. 
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VI. Remedy and Bonding: 

A. Limited Exclusion Order 

In the original ID, the ALJ recommended that if a violation of Section 337 is found, that the 

Commission issue a limited exclusion order directed to the infringing products of the named LG 

Respondents. Nothing in this remand has changed the reasoning supporting that conclusion. 

B. Cease and Desist Order 

In the ID, the ALJ found no evidence in the case that LG Respondents maintained 

a significant inventory in the US to warrant such an order. The evidence presented in hearing only 

stated that 

ID found that; 

(ID P. 54) The 

Accordingly, Staff did not believe that a cease and desist order 
would be an appropriate remedy, even ifLG is found in violation of Section 
337. LG agreed that there was no evidence that the cease and desist order 
was appropriate. (ID P. 54-55) 

Whirlpool has renewed its request for a Cease and Desist Order on remand, offering the 

suggestion that neither LG nor Staff identified the existence of a "commercially significant 

inventory" as a contested issue in the pre-hearing briefing, and that the alleged failure of proof was 

raised by the Staff "(not by LG) for the first time in the post-hearing briefs. (Complainants' 
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Opining Brief on Remand p. 27) Whirlpool then cited a deposition that was not presented as 

evidence in the hearing, for proof of a supply of refrigerators in the U.S., and offered it as evidence 

on the issue now. (Whirlpool Br at P. 27.) 

First, as the evidentiary record was not re-opened to take new evidence on remand, the 

proffer is untimely and rejected. Second, Whirlpool seems to have mistaken the issues on burden 

of proof. The Commission rules state the burden is on the party that is the proponent of the issue: 

TITLE 19--CUSTOMS DUTIES 

CHAPTER U--UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

PART 210 ADJUDICATION AND ENFORCEMENT­
. Table of Contents 

Subpart F _Prehearing Conferences and Hearings 

Sec. 210.37 Evidence. 

(a) Burden of proof. The proponent of any factual proposition shall be 
required to sustain the burden of proof with respect thereto. 

In as much as Whirlpool did not present any evidence as to the inventory kept in the warehouses, 

and they had the burden to prove that there was a commercially significant number of refrigerators 

in the country, they failed to carry their burden. Therefore, as in the ID and based on the evidence 

before me, and the failure to meet the burden of proof, the ALJ recommends that no cease and 

desist order be issued. 

C. Bond During Presidential Review Period 

The original recommendation on bonding during the period of presidential review was a 

bond of 100%. Nothing in the Commissions remand order, or in the briefs leads to a different 
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conclusion on bonding, and the recommendation of the ID remains the same. 

Within seven days of the date of this document, each party shall submit to the office of the 

Administrative Law Judge a statement as to whether or not it seeks to have any portion of this 

document deleted from the public version. The parties' submissions must be made by hard copy by 

the aforementioned date. 

Any party seeking to have any portion of this document deleted from the public version 

thereof must submit to this office a copy of this document with red brackets indicating any portion 

asserted to contain confidential business information. The parties' submission concerning the 

public version of this document need not be filed with the Commission Secretary. 

SO ORDERED. 
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