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Bourdeau reported similar dealings with Deere. A36-38. For example, Mr.
Bourdeau testified that Deere territory manager Mr. Havens visited him in 1999
and encouraged his sales of EVSPFHs, stating that the sales were “very good for
the John Deere parts division” and “very good for the John Deere market share.”
A37; A1645-46. Mr. Havens confirmed he was aware that Bourdeau was selling
EVSPFHs and that he never discouraged Bourdea}l from selling the machines.
A37; A1687.

Fitzpatrick Farms, another independent dealer, testified that Deere was
aware of the presence of EVSPFHs in the United States as early as 1997, provided
warranties for certain of those machines, took steps to modify those harvesters
with safety adjustments, and remained silent until the filing of the section 337
action while Fitzpatrick developed its business selling EVSPFHs. Its contacts
with Deere during the six year period were with Deere corporate representatives.
A39-40; A173-74; A3027-28, A3029, A3030-31. Stanley also testified that Deere
was aware of the company’s sales of EVSPFHs, provided services for some
machines, and did not in any way discourage Stanley from developing this line of
business. In fact, Mr. Holverson was made aware of these sales through a number
of visits and contacts with Mr. Stanley. A40-41; A179-81; A3057-3060.

The evidence also showed that independent Deere dealers in Europe
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believed Deere condoned the sale of EVSPFHs in the United States. For example,
Mr. Fehren, a Becker representative, testified that it was known in the industry that
many EVSPFH sales were made to the United States market, that he was told by
numerous official Deere dealers that they were preparing machines for shipment to
the United States, and that at least some of these sales were made with the
knowledge of Deere’s corporate sales managers in Europe. He stated that he
solicited U.S. sales of EVSPFHs by dealers in the‘presence of Deere corporate
representatives, and recounted a conversation with a Deere district sales manager
in Europe in which the sales manager asked Mr. Fehren how his sales efforts for
EVSPFHs in the United States were going. A38-39; A170; A1657, A3004-11,
A336-38.

Finally, the sole official Deere dealer called to testify confirmed that he
shared with the independent dealers the impression that Deere authorized the sale
and importation of EVSPFHs in the United States. Specifically, Mr. Jewison of
CB&C, an official Deere dealer that purchased EVSPFHs from Sunova, testified
that Mr. Holverson told him that official Deere dealers could profit from the
provision of parts and service to EVSPFHs that had been imported into the United
States. He then related this conversation to Sunova’s Mr. Van Lierop, who

understood from his own interactions with Deere that such sales were condoned by
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Deere. A4l; A3024, A3025-26; A159.

This evidence does not support Deere’s effort to rebut that the sales of
EVSPFH by its official dealers were, in fact, authorized. To the contrary, it shows
the opposite, and as the Commission found, a reasonable third party purchaser of
EVSPFHs would have understood Deere to have authorized the sale of EVSPFHs
in the United States. A41-42.

The Commission’s finding that Deere failed. to meet its burden of proof is
further supported by the evidence presented regarding Deere’s web site,
Machinefinder.com, and the financing by John Deere Credit, Deere’s financing
arm, of certain sales of EVSPFHs in the United States. A42-48. The web site is
maintained by Deere as a clearing house of used harvesting equipment. It lists
agricultural equipment for sale by Deere dealers around the world. No electronic
sales take place; all sales are made directly from Deere dealers, wherever they are
located, to their customers. A43; A1890-92; e.g., A3041-46. It is undisputed that
Deere is the owner of the registered servicemark Machinefinder and that Deere’s
registered trademarks appear all over the web site. A43; A1890-92; e.g., A3042-
52.

The web site expressly contemplates that Deere machinery will be exported

from one country to another by Deere dealers, and further that Deere dealers in
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multiple countries will be involved in and facilitate the transaction. A44; A3044-
45. The very purpose of the site is to “assist buyers in finding used equipment,”
and it encourages buyers and sellers to use official dealers in the importing
country to provide “information regarding what is required in that country.” Id.
The Commission thus considered the disclaimer statements of the Deere web site,
which included the language quoted by the Commission. None identifies a
company policy against gray market sales; indeed, insofar as the site refers to
“import issues,” it refers to government regulation of imports, not any restriction
by Deere.

The testimony showed that the site contained information about EVSPFHs
for sale by official European Deere dealers, and that on more than one occasion an
independent dealer used the site to locate and purchase harvesters for sale in the
United States. A44-45; A1655 (Bourdeau), A2186 (Sunova); see also A3012
(Becker’s Mr. Fehren testifying that many official dealers have links to the web
site through their own sites, and that he understood the site to be “sponsored by
John Deere where John Deere dealers worldwide have the opportunity to show and
ofter for sale their used equipment”).

Based on the terms of the site itself and the hearing testimony, the site does

not help Deere meet its burden to establish that sales of EVSPFHs were not
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authorized. Indeed, as the Commission found, third parties reasonably could and
did interpret the site as an indication that Deere promoted and authorized the
international sale of company harvesters, including EVSPFHs. A43, 45.

The evidence of financing of third-party EVSPFH sales in the United States
by JD Credit, a wholly owned subsidiary of Deere, also supports rather than rebuts
the presumption that such sales were authorized by Deere during the relevant
period, as the Commission determined. A46—48.. The Finance Agreement between
Deere and its dealers used by Deere in connection with such sales is entitled “John
Deere Agricultural Dealer Finance Agreement.” A773. The Finance Agreement
makes no reference to JD Credit, referring only to “John Deere,” “Deere &

Company,” or “the Company.” Id. It expressly provides that [[

1. A776 at1.2. [

1] A775. Moreover, the loan contract itself indicates that it is between
“Deere & Company” (which the contract identifies as “the lender””) and the debtor,
and it is executed by “Deere & Company” as the “Lender/Secured Party” without

ment_ion of JD Credit. A&56.

These loans are secured by the machine being sold, and Deere is identified
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as the secured party, maintaining a legal interest in the loan through the filing of
UCC liens. A3040. The loan requires a purchaser to provide specific information
about the financed equipment, including the serial and model numbers of the
machine. A3033-34. To value the equipment, Deere uses the serial number to
identify the year of the equipment and accompanying value. A3035-39.

Based on the documentary and testimonial evidence, the Commission
reasonably determined that a purchaser or dealer, upon review of Deere’s Finance
Agreements and other key documents used by Deere in financing the purchase of
harvesters in the United States, would reasonably infer that Deere is the lender and
the secured party, and that it had full knowledge of the nature and origin of the
equipment it was financing. A47-48. For this reason, the Commission reasonably
concluded that the loan application process does not rebut the presumption that
sales of EVSPFHs financed by Deere were authorized but rather shows that Deere
possessed knowledge of the origin of the machines it was financing. A48.

Substantial evidence therefore supports the Commission’s determination
that Deere did not meet its burden to disprove authorization. With respect to
European dealers, Deere did not put on any evidence and thereby failed to meet its
burden. With respect to both U.S. and European dealers, the evidence at a

minimum did not serve to rebut a presumption of authorization, and in fact could



reasonably be read to support the presumption. Specifically, the volume of non-
conforming sales; Deere’s knowledge of sales by official dealers and failure to act;
Deere’s provision of warranty services to EVSPFHs present in the United States
through much of the period; the lack of manifestation of a stated Deere policy
discouraging or forbidding the practice of gray market importations by its official
dealers until late in the period; the Machinefinder.com web site maintained and
operated by Deere; and Deere’s involvement in the; loan process for purchasing
Deere products, including allegedly infringing gray market products, all
demonstrates that Deere failed to meet its burden to rebut the presumption that its

dealers were authorized to sell EVSPFHs.

C. Deere’s Arguments That The Commission Erred In Finding The
Requisite Authorization Are Unsupported.

Deere’s claims of error regarding the finding that it failed to meet its burden
to rebut the presumption that its dealers were authorized to sell EVSPFHs are
unavailing. Br. at 42-58. Contrary to Deere’s contention, the previous litigation
in this investigation did not resolve the issue of whether Deere met its burden of
proof on the issue of authorization. E.g., Br. at 46-48. Deere was specifically
charged with rebutting the presumption that it had authorized its official dealers to

sell EVSPFHs. Bourdeau, 444 F.3d at 1327. Deere failed to put on any evidence




regarding its official European dealers, and substantial record evidence regarding
its official U.S. dealers, as discussed above, was consistent with rather than
rebutting of the presumption of authorization to make EVSPFH sales.

Moreover, contrary to Deere’s contention, Br. at 42-44, the Commission
properly exercised its review function in this case. Under the Administrative
Procedures Act, once the Commission decides to review a decision of the ALJ, it
“has all of the powers which it would have in making the initial decision except as
it may limit the issue on notice or by rule.” 5 U.S.C. § 557(b); Kay v. FCC, 396
F.3d 1184, 1189 (D.C. Cir. 2005). Commission rule 210.45(¢), 19 C.F.R.

§ 210.45(c), implements 5 U.S.C. § 557(b). Thus, the Commission examines the
record for itself, including the ALJ’s opinion, on those issues under review
applying a de novo standard. It makes findings on those issues as it deems
appropriate in light of the entire record. See, e.g., Kay v. FCC, 396 F.3d 1184,
1189 (D.C. Cir. 2005) (“The Supreme Court, in Universal Camera Corp. v. NLRB,
340 U.S. 474,71 S. Ct. 456, 95 L. Ed. 456 (1951), rejected the idea that an agency
must accept an ALJ’s findings unless those findings are clearly erroneous. This is
so even if the ALJ’s findings rested on his evaluation of the credibility of the
witnesses.”). Consistent with this administrative structure, on appeal the Court

reviews the Commission’s opinion, as the final agency action in the matter, for
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substantial evidence, not the ALJ’s opinion or the decision to review that opinion.
Fischer & Porter Co. v. United States Int’l Trade Comm 'n, 831 F.2d 1574, 1577
(Fed. Cir. 1987); see SKF, 423 F.3d at 1312-18 (reviewing Commission’s opinion
on gray market infringement insofar as it reversed ALJ’s findings). (Indeed, the
Court has noted, under the substantial evidence standard contrary opinions of the
Commission and ALJ may both be reasonable based on the entirety of the record.
Fischer & Porter, 831 F.2d at 1577.) The Commission here determined to review
the Remand ID and Order 55 in their entirety, and acted within the scope of its de
novo authority in reversing the ALJ on the question of authorization based on the
record evidence.

Deere also misapprehends the Commission’s reasoning in arguing that the
Commission relied solely on omissions rather than acts to support the finding that
Deere failed to rebut the presumption of authorization. Br. at 44-45. As set forth
above, the Commission relied on acts and omissions of Deere during the relevant
period in concluding that the evidence failed to demonstrate that official dealer
sales of EVSPFHs were unauthorized. Contrary to Deere’s argument, there is
nothing in the Bourdeau opinion that precludes a finding of authorization based on
omissions. Indeed, the burden shifting the Court prescribes requires no acts or

omissions of the trademark holder to find authorization. Authorization is
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presumed; Deere was required to rebut it. Bourdeau, 444 F.3d at 1327. The Court
also signaled the relevance of such evidence when it cited Bourdeau’s allegation
that “Deere was aware of the sales of [EVSPFHs] in the United States as early as
1999, but took no action to stop these sales by authorized Deere dealers until at
least 2002.”" Id. at 1325. Deere’s failure to take action against its own official
dealers therefore was material to the question of whether Deere was able to rebut
the presumption of authorization here.

Deere’s various evidentiary arguments evince an attempt to re-try on appeal
factual issues on which the Commission made findings, which are subject to
substantial evidence review. For example, Deere highlights that its dealership
agreement with U.S. dealers states that the dealer is not an “agent” of Deere, but
the Commission expressly took this provision into consideration. Br. at 49.

Courts have consistently held that even when written agreements contain such a

' That omission or silence may lead to a finding of authorization is also
fully supported by principles of apparent authority, to which the Commission
looked to help inform consideration of “authorization” for purposes of gray market
trademark law. A15-17. Thus, apparent authority may exist “when the principal
knowingly permits the agent to act as if the agent is authorized or ‘by silently
acting in a manner which creates a reasonable appearance of an agent’s
authority.”” Whetstone Candy Co., Inc. v. Kraft Foods, Inc., 351 F.3d 1067, 1078
(11th Cir. 2003) (internal citations omitted). Accord, Bethany Pharmacal Co., Inc.
v. QVC, Inc., 241 F.3d 854, 860 (7th Cir. 2001); Grajales-Romera v. American
Airlines, Inc., 194 F.3d 288, 293 (1st Cir. 1999).
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provision, they are not dispositive because it is the actual practice between the
parties that is crucial. See, e.g., Jones v. Country Oil U.S.A. Inc., 957 F.2d 84, 87
(3d Cir. 1992); Edwards v. Toys “R” Us, 527 F. Supp. 2d 1197, 1213 (C.D. Cal.
2007). More fundamentally, the existence of this provision is not inconsistent
with the finding that official Deere dealer sales of Deere harvesters were
“authorized” by Deere for purposes of gray market trademark law, which is the
actual issue presented. |

The Court’s framing of the issue of authorization suggests the unique
application of “authorized” in the context of gray market trademark law: Agency
law places the burden of proof on the party asserting liability to prove agency,
whereas here, the Court firmly placed the burden on Deere, the party asserting that
there is no agency, to rebut the presumption of authority. Thus, while useful, as
the Commission held, in considering analogous principles to apply where
appropriate, agency law is not the source of law for determining authorization and
Deere’s argument that it was required to rebut agency, as opposed to authorization,
1s unfounded.

Nor do the cases Deere cites for the proposition that courts consistently

have held that “official” dealers are not agents of the manufacturers whose

"' See generally, Restatement (Third) Agency at § 1.02(d) and Reporter’s
Notes (2006).
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products they sell support Deere’s allegation of error. Br. at 48. First, they
involve issues of tort liability, with the burden always on the party asserting
agency, which is different from the inquiry put to the Commission on remand.
Moreover, the factual records are different and the only general proposition they
support is that agency relationships are evaluated based on the factual
circumstances specific to each case as well as the underlying claim. Thus, even on
the narrow point of agency law it tries to establisl.l, Deere fails. There is no rule
against finding agency as between a manufacturer and dealer, and there are many
cases holding that any agency relationship may exist between the two. See, e.g.,
Gizzi v. Texaco, Inc., 437 F.2d 308 (3d Cir. 1971); Azimi v. Ford Motor Co., 977
F. Supp. 847 (N.D.I1l. 1996). In fact, Deere’s suggestion that “agency” and
“authorization” are the same thing and that there is a rule against finding it with
respect to manufacturer/dealer relationships is contradicted by Bourdeau itself
with its presumption of authorization.

Contrary to Deere’s contention, the Commission also found it appropriate
to, and did consider, in the context of apparent authority principles, evidence of
whether third parties reasonably believed Deere dealers possessed authority to
make sales of EVSPFHs. Br. at 49-51. Based on the record, the Commission

found that reasonable third parties did so believe, and that accordingly Deere
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failed to meet its burden to rebut the presumption that its official dealers’ sales of
EVSPFHs in the United States were authorized. See, e.g., A16-18, 34, 45, 47.
There was also evidence in the record of expenses incurred as a result of actions
taken in response to this reliance, but no party claimed that this was a required
element of authorization in Deere’s prima facie case. See, e.g., A36.

Contrary to Deere’s contention (Br. at 51-52), the Commission also fully
considered evidence whether any conduct of Dee.re or its representatives could be
interpreted to discourage the sale of EVSPFHs or certain EVSPFHs (new versus
used EVSPFHs). Based on the entire record, the Commission reasonably found
any such evidence insubstantial or not reflective of any clear company policy
against such sales. See, e.g., A37-38, 30.

Deere also contends that its delay in taking action to prevent the importation
and sale of EVSPHs was insufficient to create the impression that Deere approved
of the sales because it was entitled to some latitude prior to initiating suit. Br. at
53-54. Although Deere alleges that it was not aware of official dealer involvement
in sales of EVSPFHs in the United States until 2000, the evidence supports the
Commission’s finding that Deere was aware of EVSPFH sales in the United States
since at least 1997, and official Deere dealer sales since at least 1999. See, e.g.,

A29; A1855-58; A1904-05. Moreover, the cases Deere cites address laches rather
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than authorization to make sales, and they do not involve conduct by the
trademark holder’s official dealers as opposed to unaffiliated third companies.
Under the facts of this case the Commission reasonably concluded that Deere
failed to meet its burden to rebut the presumption that its authorized dealers were
authorized to sell EVSPFHs.

Finally, Deere is wrong to claim that evidence regarding its web site,
machinefinder.com, and its involvement in the financing of a number of the non-
conforming sales at issue, demonstrates error in the Commission’s determination.
Br. at 54-58. As discussed above, the Commission fully considered the evidence
of record on these points, and reasonably concluded that they supported the
conclusion that Deere authorized the sale of EVSPFHs by its official dealers. In
fact, Deere’s examples illustrate its misapprehension of the burden shifting set out
in Bourdeau. The burden was no longer on Bourdeau to demonstrate that Deere
should be estopped from claiming infringement; the burden lay with Deere to
rebut the presumption that such sales were, in fact, authorized. The record shows
Deere’s active promotion of import/export sales of Deere products, including

EVSPFHs, by official Deere dealers, and its involvement in financing certain sales
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of EVSPFHs. Simply put, Deere has failed to rebut the presumption that such

sales were, in fact, authorized by Deere. The Commission’s findings, therefore,

should be affirmed.

CONCLUSION

For all of the foregoing reasons, the Court should affirm the Commission’s

determination.
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