














189. A domestic industry exists in the United States by virtue of Complainants’
significant investments in the United States in plant and equipment, labor and capital, research
and development, engineering, testing, quality control and licensing related to the ‘664 Patent.
See Prillwitz Dec. (Exhibit 21) at 9§ 3-9, 14-36, 57-71, 81-83, 85-89, 99-106 and 109.

D. The Schmidt ‘074 Patent

190. The ‘074 Patent is subject to Complainants’ research and development and
product development in the United States. An exemplary claim chart applying exemplary claim
1 of the Schmidt ‘074 Patent to Complainants’ research and development and product
development is attached as Exhibit 18.

191. A domestic industry exists in the United States by virtue of Complainants’
significant investments in the United States in plant and equipment, labor and capital, research
and development, engineering, testing and licensing related to the ‘074 Patent. See Prillwitz
Dec. (Exhibit 21) at 94 4-7, 18-36, 84, 102-106, 108 and 110.

E. Complainants’ Investments in Plant and Equipment Related to the Asserted
Patents

192. Complainants have made significant investments in property, plant, and
equipment throughout the United States relating to Infineon products protected by the Infineon
Patents. See Prillwitz Dec. (Exhibit 21) at 9 85-105.

193. IFNA maintains a large facility in Milpitas, California. IFNA has obtained
valuable tools and equipment for the use of its employees at the Milpitas facility. [FNA
employees use a significant percentage of this property, plant, and equipment to engage in
various activities relating to Infineon products protected by the Hain Patent, Zettler Patent, and

Noelscher Patent. A significant percentage of the total facility costs incurred by IFNA in
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Milpitas over the past four years relate to Infineon products protected by the Hain Patent, Zettler
Patent, and Noelscher Patent. See Prillwitz Dec. (Exhibit 21) at 9% 85-93.

194. IFNA maintains a large facility in Livonia, Michigan. IFNA has obtained
valuable tools and equipment for the use of its employees at the Livonia facility. IFNA
employees use a significant percentage of this property, plant, and equipment to engage in
various activities relating to Infineon products protected by the Hain Patent and Noelscher
Patent. A significant percentage of the total facility costs incurred by IFNA in Livonia over the
past four years relate to Infineon products protected by the Hain Patent and Noelscher Patent.
See Prillwitz Dec. (Exhibit 21) at Y 94-98.

195. IFNA maintains a large facility in Allentown, Pennsylvania. IFNA has obtained
valuable tools and equipment for the use of its employees at the Allentown facility. IFNA
employees use a significant percentage of this property, plant, and equipment to engage in
various activities relating to Infineon products protected by the Zettler Patent and Noelscher
Patent. A significant percentage of the total facility costs incurred by IFNA in Allentown over
the past four years relate to Infineon products protected by the Zettler Patent and Noelscher
Patent. See Prillwitz Dec. (Exhibit 21) at 94 99-101.

196. IFNA maintains additional facilities in other cities in the United States where
IFNA employees engage in various activities relating to the Infineon Patents. With respect to
these facilities, IFNA incurs at least tens of thousands of dollars in expenses each year. See, e.g.,

Prillwitz Dec. (Exhibit 21) at 4 102.
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F. Complainants’ Investments in Labor and Capital Related to the Asserted
Patents

197. Complainants have made significant investments in labor in the United States
with respect to Infineon products protected by the Infineon Patents. See Prillwitz Dec. (Exhibit
21) at 99 18-84, 106-109.

198. IFNA employs dozens of engineers and other persons who engage in design,
development, engineering, marketing, sales, logistics, and other activities relating to Infineon
products practicing the Infineon Patents. With respect to these employees, [IFNA incurs millions
of dollars in salaries and employment-related expenses each year. See Prillwitz Dec. (Exhibit
21) at v 18-84, 106-109.

G. Complainants’ Investments in Exploitation of the Asserted Patents

199. Complainants have made substantial investments in the exploitation of the
Infineon Patents through long-term strategic alliances with third parties. Developing new
manufacturing processes and product designs for leading-edge technologies requires
considerable R&D expenditures. Complainants have established alliances with third parties to
share the costs and risks of R&D. These alliances provide Complainants with a number of
important benefits, including reductions in Complainants’ capital requirements, acquisitions of
technical know-how, and access to additional production facilities. See Prillwitz Dec. (Exhibit
21) at 99 102-110.

200. In 1990, Infineon, through its predecessors, entered into the first of many
cooperation arrangements with U.S. technology companies. The initial agreement was directed
to the co-development of a 64 megabit DRAM chip, which, at the time, was a significant

industry advancement. This R&D alliance (“Alliance™) continues to this day, though the targets
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for research and development have shifted to smaller geometries and more advanced
technologies. See Prillwitz Dec. (Exhibit 21) at §§ 102-110.

201. Historically, the Alliance conducted research and development in Burlington,
Vermont and upstate New York. Today, the Alliance’s R&D activities are concentrated in
upstate New York. See Prillwitz Dec. (Exhibit 21) at 99 102-110.

202. Complainants have made a substantial investment in the exploitation of the
Infineon Patents through its capital investments in Alliance R&D activities in upstate New York,
Since 1997, Complainants have invested tens of millions of dollars to participate in the Alliance,
to fund research projects that led to breakthrough innovations, and to obtain rights to inventions
resulting from joint R&D activities. A significant percentage of Complainants’ capital
investments consist of R&D activities relating to the Infineon Patents. See Prillwitz Dec.
(Exhibit 21) at 9 102-110.

203. Complainants have made a substantial investment in the exploitation of the
Infineon Patents through their employment of a significant number éf persons in upstate New
York, all of whom participate in or support Alliance R&D activities. With respect to these
employees, Complainants have incurred millions of dollars in salaries and employment-related
expenses. See Prillwitz Dec. (Exhibit 21) at 4 102-110.

204. As adirect result of the Alliance’s R&D activities, the U.S. Patent & Trademark
Office (“USPTQO”) has issued more than 1000 patents to Infineon. The USPTO has issued
another 400 patents jointly to Infineon and a third party for inventions arising out of Alliance

R&D activities.
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205. The Schmidt Patent is the direct result of Complainants’ significant investments*
in R&D in upstate New York. The inventions described and claimed in these patents were
developed entirely in the United States. See Prillwitz Dec. (Exhibit 21) at § 110.

206. Infineon’s success depends on its ability to obtain and enforce patents and other
IPRs covering its products, designs, and manufacturing processes. The semiconductor industry
is highly cyclical and characterized by constant and rapid technological change, rapid product
obsolescence, price erosion, evolving standards, and wide fluctuations in product supply and
demand. The nature of the industry demands constant innovation. In the semiconductor
industry, technological innovators are often able to achieve high margins. Research and
development (“R&D”) activities are therefore critical for developing high-margin products over
the longer term. Patents and other IPRs enable Infineon to protect its technologies and processes
and to realize the full benefit of its substantial investments in R&D. Infineon incurred €755
million, or more than $1 billion, in research and development expenses in its 2008 fiscal year.
Infineon’s R&D expenses represent 17.5 percent of its net sales in its 2008 fiscal year.
Infineon’s ability to compete has been significantly damaged by the acts identified in this
complaint.

X. GENERAL EXCLUSION ORDER

207. A general exclusion order is necessary to prevent the circumvention of an
exclusion order limited to the named respondents.

208. There is a widespread pattern of violation of the governing statute. Specifically,
infringing Elpida DRAMs and downstream goods containing the same are routinely imported
into the United States, sold for importation into the United States, and sold within the United

States after importation by a multiplicity of foreign manufacturers.
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209. It is difficult to identify the source(s) of downstream goods containing infringing
Elpida DRAMs.

210.  The business conditions in the semiconductor market indicate that foreign
manufacturers other than the named respondents will attempt to enter the U.S. market with
infringing Elpida DRAMs and downstream goods containing the same. There is an established
demand for DRAMs (and downstream goods containing the same) that practice one or more
claims of the Infineon Patents. Marketing and distribution networks are widely available to
foreign manufacturers. Indeed, most importers market more than one type of DRAM,
intermediate products like memory modules, and end products (e.g., portable DVD players).

211.  The cost of building a new plant, or retooling an existing plant, to manufacture
downstream goods containing infringing Elpida DRAMs is comparatively low. Given the state
of the economy, there are a large number of facilities available for retooling to manufacture
downstream goods containing infringing Elpida DRAMs.

212.  Elpida DRAMs have a high value compared to the downstream goods in which
they are contained. Elpida DRAMs may constitute a significant portion of the cost of
intermediate products like memory modules or inexpensive end products (e.g., portable DVD
players). Moreover, downstream goods typically cannot function without the Elpida DRAMs.

213. There is a vast number of companies that already manufacture downstream goods
containing infringing Elpida DRAMs. Additional companies could enter the market without
difficulty.

214. Section 337 favors the enforcement of intellectual property rights like the
Infineon Patents. Infineon’s success depends on its ability to obtain and enforce patents and

other IPRs covering its products, designs, and manufacturing processes. Patents and other IPRs
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enable Infineon to protect its technologies and processes and to realize the full benefit of its
substantial investments in R&D.

215. The respondents have no right to use the inventions described and claimed in the
Infineon Patents without Infineon’s authorization. Infineon has concluded a number of license
agreements, and remains willing to negotiate fair and reasonable license agreements with the
respondents.

216. Consumers would not suffer any prejudice from the issuance of a general
exclusion order. Consumers have the option of purchasing non-infringing and licensed DRAMs
and downstream goods containing the same, which are widely available throughout the United
States.

217. Comparatively few DRAMs are imported into the United States, sold for
importation into the United States, and sold within the United States after importation as
standalone DRAMSs. The vast majority of DRAMs are imported in the form of downstream
goods like memory modules.

218. Infineon has evaluated numerous downstream goods and found them to infringe
the Infineon Patents. All ICs of the same technology generation or node are extremely likely to
share the vast majority of structural features, and fabrication processes, and subsequent
generations of ICs typically re-use, whenever possible, the same structural features, and
fabrications processes from previous generations.

219. Customs and Border Protection (“CBP”) has decades of experience enforcing

exclusion orders against semiconductors, computer parts, and similar downstream goods.

XI. RELIEF

WHEREFORE, by reason of the foregoing, Complainants requests that the United States

International Trade Commission:
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A. Institute an immediate investigation pursuant to Section 337 of the Tariff Act of
1930, with respect to Respondents’ violations of Section 337 based on the importation into the
United States, sale for importation into the United States, and sale within the United States after
importation of Elpida DRAMs and downstream goods containing the same that infringe the

following patents and claims:

Patent Abbreviated Title Claims Infringed
Number Reference by Respondents
5,480,051 ‘051 Patent or | Method For The Anisotropic Etching Of 1-16
Hain Patent An Aluminiferous Layer
5,422,309 ‘309 Patent or | Method For Producing A Metallization 1-19

Zettler Patent | Level Having Contacts And Interconnects
Connecting The Contacts

5,397,664 ‘664 Patent or | Phase Mask For Projection Lithography 6-9, 11
Noelscher Patent | And Method For The Manufacture
Thereof
7,071,074 | ‘074 Patent or Structure And Method For Placement, 1-20
Schmidt Patent | Sizing And Shaping Of Dummy
Structures

B. Schedule and conduct a hearing on relief pursuant to 19 U.S.C. § 1337(d) and (f)
of the Tariff Act of 1930;

C. Issue a general exclusion order, pursuant to 19 U.S.C. § 1337(d), excluding from
entry into the United States Elpida DRAMs and all downstream goods containing the same that
infringe the Infineon Patents;

D. Issue a limited exclusion order specifically directed to each named Respondent
and its subsidiaries and affiliates, pursuant to 19 U.S.C. § 1337(d), excluding from entry into the
United States Elpida DRAMs and all downstream goods containing the same that infringe the

Infineon Patents;
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E. Issue a cease-and-desist order, pursuant to 19 U.S.C. § 1337(f), prohibiting the
sale and distribution within the United States of Elpida DRAMs and all downstream goods
containing the same that infringe the Infineon Patents; and

F. Issue such other and further relief as the Commission deems just and proper under
the law, based upon the facts detennined by the investigation and the authority of the

Commission.
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Dated: February 19, 2010

Respectfully submitted,
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