


* Floyd Rose Guitars, a US corporation with its principal place of business
at 6855 176th Ave NE, Redmond, WA 98052 (Floyd Rose Guitars P.O.
Box 601 Oakhurst, NJ 07755) who designs and import various
components for assembly of the alleged offending products;

* Floyd Rose Marketing, a US corporation with its principal place of
business at 3301 State Route 66, Neptune, NJ 07753-2705 (Reg. Agent —
National Corp Research, 1780 Barnes Blvd, SW, Tumwater, WA 98512-
0410) who has a financial interest in the importing, exporting, sales and

distribution of the accused products.

14. Lerner, David, Littenberg, Krumholz & Mentlik, LLP with its principal
place of business at 600 South Avenue West, Westfield, NJ 07090, upon information and
belief, own a substantial portion, and contentedly, controls the business interests of Rose.
Lerner is named herein in order to pierce the corporate veil whom otherwise contributes
to infringement while holding a position shielded by the corporate identity where
Littenberg oversees the Rose activities, Lerner is the business/sales representative having
engaged in extensive travel in and out of the US in this regard, David is delegated to
court appearances and John Nelson handles the “details” and, therefore, engage in
activities which form a “significant nexus” with Rose, HHI and Ping Well regarding the
importation of the accused products into the United States. See CERTAIN
CIGARETTES  AND PACKAGING THEREOF, Inv. No. 337-TA-
643, COMMISSION OPINION (p. 8, par. 2):

The ALJ found that Alcesia was involved in the importation of cigarettes to the
United States and was therefore subject to the Commission's jurisdiction under
section 337. ID at 10. In particular, he found that "Alcesia engaged in a multifaceted
transaction to sell cigarettes online, including in the United States"” that involves
"parceling out portions of the transaction to partners or service providers.” ID at 9.
The ALJ found that it was not necessary for Alcesia to be the importer of record or to
deliver cigarettes to customers in the United States itself in order for it to be
sufficiently involved in the importation. ID at 7. The ALJ concluded that Alcesia’s
activities including taking payment from U.S. customers, and having [ ] ship the
gray market cigarettes to customers in the United States - provide a "sufficient

nexus" to importation so as to establish that there was a "sale for importation” under
section 337. ID at 7,10.



15.  Davitt & Hanser Music Co. dba HHI, the sole licensee of the alleged
offending Rose Speedloader guitars with its principal place of business 2395 Arbor Tech
Drive, Hebron, KY 41048 USA who sell and distribute the alleged offending

Speedloader-based products.

16.  Ping Well Industrial Co., Ltd. with its principal place of business 51, Sho
Yi 5 Lane, Taichung, Taiwan which upon information and belief manufactures and
imports in whole or in part into the United States for Rose the alleged offending

Speedloader-based products and/or components thereof.

17. On information and belief, Hoshino comprises: Ibanez US, with its
principal place of business at 1726 Winchester Road, Bensalem, PA 19020, the corporate
affiliate of Hoshino IBANEZ, Inc. (Hoshino), JAPAN, Fuji Gakki Co, LTD, No.22, 3-
Chome, Shumoku-cho, Higashi-Ku, Nagoya.

IV. THE TECHNOLOGY AND PRODUCTS AT ISSUE

18.  In general the products at issue are directed to stringed musical
instruments and components thereof including, particularly, fulcrum tremolos as well as
stringed musical instruments, such as headless or tuner-less electric guitars equipped with

fulcrum tremolos having macro-tuners.

19.  Devices such as shown in the Asserted Patents, Rose's Speedloader
devices and guitars as well as Hoshino’s various fulcrum tremolo models collectively
embody improvements for improving the setup for and establishing of the instrument’s
initial tuned condition under the unique conditions of the fulcrum tremolo and then
ensuring that the fulcrum tremolo returns exactly to that initial tuned condition after its
use. Such improvements comprise macro-tuners, ball bearing arrangements and global

tuners explained in more detail below.

20. It is known to those skilled in stringed musical instrument design and
construction that strings are suspended over the instrument and secured under tension for
play between two critical contact points, the first point formed on the nut found near the

end of the neck and the second point formed on the bridge positioned on the body. The



distance between these the two contact points is called harmonic tuning or scale. Strings
are secured under tension between the tailpiece portion found on the body of the
instrument and either by a nut arrangement where the neck meets the head or by tuning

pegs positioned on the head beyond the nut of the instrument.

21. It 1s also known to those skilled in stringed musical instrument design and
construction that combining the bridge and the tailpiece can be advantageous. Tremolos
have been utilized for momentarily varying the tension of all the strings simultaneously
for the purpose of creating a tremolo sound and have found form in various designs

involving the bridge and/or the tailpiece portions.

22. Fender U.S. Pat. No. 2,741,146, 1957 (Exhibit 7) introduced the first
fulcrum tremolo on the Stratocaster electric guitar in 1954 and provided a novel bridge
and tailpiece combination connected to a base plate which was pivotally supported on the
body and activated by the tremolo arm; the base plate along with both the tailpiece and
bridge portions pivot together around a common axis formed by a row of six screws

variably securing the base plate to the body for creating the “tremolo effect”.

23.  The initial position of the fulcrum tremolo on a properly tuned instrument
is dependant upon the balance created by the strings mounted to the tremolo under

tension and the tension of counter springs connected to the tremolo.

24.  When the fulcrum tremolo is pivoted it inherently disturbs the harmonic
tuning as well as the pitch tuning. Accordingly, when the fulcrum tremolo returns to its

initial position, pitch tuning and harmonic tuning of each string occur simultaneously.

25. The vintage Original Floyd Rose tremolo (“OFRT”), US Patent Nos.:
4,171,661 and 4,497,236, (Exhibits 6 and 7) from the 80’s meet the critical requirements
uniquely defining a fulcrum tremolo since the bridge and tailpiece portions
simultaneously move together about the fulcrum axis when the device is pivoted for the

tremolo effect.

26. The Original Floyd Rose (fulcrum) tremolo was “revolutionary” at the
time of introduction since it comprised significant novel first-time improvements not
readably adaptable to pre-existing fulcrum tremolos or guitars equipped with, for

example, Fender style fulcrum tremolos, without major modification:
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Accordingly:

27.

forego the conventional tuning pegs located on the head of the instrument that one

Updating the pivot to include a knife-edge like portion formed in
the base plate in bearing contact against a riser post in an arrangement for
variably securing the tremolo to the body for creating the desired effect.
With this arrangement the fulcrum tremolo could be positioned parallel to
the body, for greater range of pivoting and is sometimes referred to as a
“floating tremolo”.

String clamps are positioned adjacent the first and second critical
points found on the nut and the bridge, respectively, in order to eliminate
string stretch and other tuning issues outside of the playable length of the
string and are commonly recognized as defining a “double-locking”
fulcrum tremolo. Engaging the string clamps otherwise prevent the use of
the tuning pegs; and

Fine tuners were added to the design to allow further minor
adjustment of the tension or tuning of the strings while the string clamps of

the “double-locking” provision.

Fine tuners provide the tuning after the general tuning is first
achieved, typically, by the tuning pegs on the head of the instrument; and

Adjusting the pitch of a string with the fine tuner simultaneously
changes the tension of a single string and which thereby changes the
position of the fulcrum tremolo relative to the instrument and, therefore, the
relative distance of the second critical point on the bridge element to the
first critical point on the nut; accordingly, adjusting the tension of a string
by the fine tuner knob alone simultaneously adjusts the harmonic and pitch
tuning by returning the fulcrum tremolo to initial position

Headless or tuner-less stringed musical instruments are embodiments that

normally uses to bring the strings to tension at specific tuned pitches. In these cases,

tuning is accomplished by full-range tuners, which are then installed on the body and

often connected to the bridge and/or tailpiece. For example, the Steinberger electric

guitar US Patent No. 4,632,005, Dec. 1986, teaches a non-fulcrum style tremolo, which

provides the tuning mechanisms needed to bring the strings to pitch. Steinberger uses
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special double ball-end strings in a length just over the distance between the two contact
points since there is nothing otherwise to secure and tune the strings beyond the end of

the neck on the head portion.

28. McCabe initial 1990 USPTO application, parenting asserted patent ‘066,
was devoted to novel fulcrum tremolo improvements that included revolutionary full-
range tuners or “macro-tuner” designs for the fulcrum tremolo (Exhibit 2, Col. 6, lines
22-27) and semi-headless tuners, and bearing arrangements that oftered an alternative to
the knife-edge pivots. There are no known instances of macro-tuners positioned on a
fulcrum tremolo prior to the 1990 McCabe application; these first-time improvements are

“revolutionary”.

29. 1996 USPTO application parenting asserted patent ‘191 presented other
ball bearing arrangements, other novel full range tuners or macro-tuners and a
thumbwheel device for variably tensioning the springs connected to the tremolo and body

called a “global-tuner” (Exhibit 3, Col. 5 line 57 — Col. 6, line 6).

30. A subsequent 1998 USPTO application parented ‘841 macro-tuner claims
for an elongated portion slideably connected to a base element, one for each string and
positioned on the base plate of the fulcrum tremolo. A string holder connected to the
base element further comprises the tailpiece portion whereby an adjustment screw is
operable to position the elongated portion to tension strings. The elongated member, the
adjustment screw and the string holder are located on the opposite side of the second
critical point from the first critical point. McCabe macro-tuners, in general, and,
critically, when positioned on the fulcrum tremolo are unique and provide for a headless

or tuning peg-less configurations.

31.  Upon information and belief, the Floyd Rose Guitars with “Speedloader”
fulcrum tremolos were first introduced for sale in 2003. The instrument having no
traditional tuning pegs on the head and being solely tuned by the full range tuners or
macro-tuners, called “Speedloaders”, positioned on a fulcrum tremolo, is a type of

headless guitar or tuner-less guitar.

32.  McCabe contends that the Speedloader device on these guitars meets the

claim requirements of independent claims 29 and 31 of the ‘841; independent claims 1



and 6 of the ‘831 patent; independent claim 1 of ‘094; and independent claims 1 and 14
of ‘191 for a macro-tuner positioned on a fulcrum tremolo and independent claim § of
‘066 for the enlarged bridge elements. Additionally, since, the guitars in question, that is
those with the Speedloader macro-tuner devices, are not offered in a conventional
configuration, i.e., with tuning pegs, McCabe asserts the entirety of such Floyd Rose

guitars are defined by the alleged offending Speedloader macro-tuner device.

33.  In 2008 Ibanez introduced for sale in the US several guitars models using
a fulcrum tremolos ball bearing and global tuner technology that are recognized with the
musical instrument community as being only being somewhat similar (See par. 69 below)
to that of the licensed ZR models and, accordingly, fall outside of the 2007 licensing

agreement (which does not include ‘841 as McCabe contends) including at least:

* “RG Series” using the “Edge-Zero” fulcrum tremolos which can be sold
with the “ZPS3 string system” incorporating the “Zero Point System”;

and

¢ Ibanez “SynchroniZR” non-locking fulcrum tremolo design featuring ball
bearings arrangement found on the “SV Prestige Series” which can also

include the models the “Zero Point System” global tuners.

34.  McCabe asserts such models infringe each of the Asserted Patents and that
the ZR infringes like in TA-586 independent claims 6 and 8 of ‘841 for global tuning and claim
27 of ‘841 for bearing arrangements since ‘841 is not included in the current licensing

agreement.

V. THE PATENTS-IN-SUIT AND NON-TECHNICAL DESCRIPTIONS OF
THE INVENTION

A. Overview and Ownership of the Asserted Patents

3s. McCabe owns the entire rights, title, and interest in and to each of

Asserted Patents.



36.  Pursuant to Commission Rule 210.12(c), this Complaint includes:
* Three copies of the prosecution history of '841;
* A Certified Copy of the '841patent; and

* Certified Copies of 831, ‘066, ‘191 and ‘094 and their respective
prosecution histories previously presented in TA-596 will be provided by

the ITC Documents Department.

Pursuant to Commission Rule 210.12(c), this Complaint provides four copies of each
reference mentioned in the Asserted Patent and/or their prosecution histories. Those not
included in the forthcoming certified prosecution histories of ‘831, ‘094 ‘841, ‘066 and
‘191 will be provided accordingly.

37.  There are no foreign patents, applications for any of the Asserted Patents.

B. Non-Technical Description of the ‘841 Patent

38. United States Letters Patent No. 7,470,841, entitled “Tuning apparatus for
stringed instrument issued on December 30, 2008 to inventor McCabe. ‘841 issued from
US Patent Application Serial No. 08/830,279 (PCT No.: PCT/US98/20376/ PCT Pub.
No.: WO00/19405 / PCT Pub. Date: April 06, 2000) filed on September 29, 1998. ‘841
comprise four (4) independent claims and eight (8) dependent claims and expires

December 30, 2018.

39. Independent claims 6 and 8 as well as dependant claims 9, 10, 11 and 12
of the ‘841 patent are directed to a device for globally adjusting the counter force created
by the tremolo springs and, thereby, adjust the force of the strings on the fulcrum tremolo
to re-establish or tune the initial position of the fulcrum tremolo. A thumbwheel is shown
in the Specification of ‘841. (See Exhibit 1, Fig. 2, item 40, Fig.3, item 42 and Fig. 10,

item 142). Independent claim 27 is directed to improvements to bearing arrangements.

40. Independent claim 29 of ‘841 is directed to a novel macro-tuner device for
on a fulcrum tremolo. In one embodiment the device utilizes an elongated member that is
slideably positioned and a string holder element comprising a tailpiece portion connected

to an adjustment screw for tensioning strings. Independent claim 31 is directed to the
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novel macro-tuner. (See Exhibit 1, Fig. 3)

C. Non-Technical Description of the '066 Patent

41. United States Letters Patent No. 6,175,066, entitled “Tuning Means for
Stringed Musical Instrument” issued on Jan. 16, 2001 to inventor Geoffrey McCabe. The
‘066 patent issued from United States Patent Application Serial No. 08/027,729 filed on
Jan. 14, 1993. The ‘066 patent expires on January 16, 2018.

42. The ‘066 patent has three (3) independent claims and nine (9) dependent

claims.

43.  The asserted claims of the ‘066 patent are generally directed to various
embodiments of a fulcrum tremolo. One embodiment includes a novel adjustable bearing
arrangement comprising a bearing and a bearing housing for adjustably positioning the
tremolo relative to the body of the instrument. A novel combination of features for the
fulcrum tremolo includes at least one ball bearing member and an elongated pivoting
member comprising a passage there through for receiving a string. Included are enlarged
bridge elements for controlling the inherent displacement of the second critical points or
intonation points relative to a first critical point when the fulcrum tremolo is pivoted
about its fulcrum axis. Accordingly, this controls the conditions under which the string
simultaneously returns to pitch and harmonic tuning as the bridge portion along with the
tailpiece portion and base plate of the fulcrum tremolo is returned to its initial position.
The distance the second critical point travels is greater than prior art and is described to

be a “critical distance” to distinguish from the nominal distance is may travel otherwise.

D. Non-Technical Description of the ‘831 Patent

44. United States Letters Patent No. 5,965,831, entitled “Tuning Means for
Stringed Musical Instrument” issued on October 12, 1999 to inventor McCabe. ‘831
issued from US Patent Application Serial No. 08/953,002 filed on October 16, 1997. The
‘831 patent is a continuation of U.S. Patent Application Serial No. 08/027,729, Jan. 14,
1993, which is a division of application No. 07/607,458, Oct 31, 1990, Pat No. 5,198,601.
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The “831 patent expires October 31, 2010.

45. The ‘831 patent has four (4) independent claims and eight (8) dependent

claims.

46.  The asserted claims of the ‘831 patent are directed to any device for
raising and adjusting a string to a pitched tuned condition from an untensioned condition
that is located on a fulcrum tremolo. In one embodiment the device utilizes an elongated

member that pivots.

E. Non-Technical Description of the '094 Patent

47. United States Letters Patent No. 6,891,094, entitled “Tuning Means for
Stringed Musical Instrument” issued on May 10, 2005 to inventor McCabe. The ‘094 is a
continuation of U.S. Patent Application Serial No. 08/027,729, Jan. 14, 1993, now Pat.
No. 6,175,066, a division of application No. 07/607,458, Oct 31, 1990, Pat No.
5,198,601. The ‘094 patent expires October 31, 2010. The USPTO issued the ‘094 with
an error that incorrectly states that the patent is/was assigned to “Coherent Sound in Light

Inc (Hollywood, CA)”. McCabe always owned the patent.

48. The ‘094 patent has four (4) independent claims and twenty-one (21)

dependent claims.

49.  The asserted claims of the ‘094 patent are generally directed to a device
for raising and adjusting a string to a pitched tuned condition from an untensioned
condition with a two-step tuning method located either the head of the instrument or on
the body which also includes but is not limited to, placement on a fulcrum tremolo. The
tuning device offers a first step where the string is first brought to a tuning quickly by a
first portion and then by a second step fine tuned by a second portion where the device
comprises a third portion for anchoring one end of the string and which pivots on an axis

transverse to the direction of the string.

F. Non-Technical Description of the '191 Patent

50. United States Letters Patent No. 5,986,191, entitled “Tuning Means for
12



Fulcrum Tremolo”, issued on November 16, 1999 to inventor McCabe as a continuation
of U.S. Patent Application Serial No. 08/734,346, October 21, 1996. The ‘191 patent
expires October 21, 2016.

51.  The ‘191 patent has eight (8) independent claims and twenty-four (24)

dependent claims.

52.  The asserted claims of the ‘191 patent include another novel device for
raising and adjusting a string to a pitched tuned condition from an untensioned condition

or macro-tuner on a fulcrum tremolo. See Exhibit 3, Fig. 3.

53.  Further, there are claims for a device for adjusting the counter force of the
tremolo springs against the force of the strings of the instrument to adjust the equilibrium
or the initial position of the fulcrum tremolo globally. A thumbwheel is shown in the

Specification of ‘191. See Exhibit 3, Figs. 2 and 3.

G. History of McCabe patents in view of Rose

54.  McCabe filed for his first patents in October 1990; this parent application
generated McCabe US Patent Letter 5,198,601 in 1993 and in continuation generated
asserted patent ‘066, ‘831 and ‘094. Due to circumstances in part with the USPTO these
asserted patents issued after lengthy delays.

55. It was during this period of delay that in 1995 Rose applied for patents
related to the subject matter of the Asserted Patents; since the Asserted Patents were not
issued at the time, the Asserted Patents could not have been cited by the USPTO as prior
art for making their decisions regarding the Rose applications; accordingly, these Rose

patents were allowed by the USPTO.

56. In a parallel circumstance Rose also received US Patent Letter 7,045,693
issued Junel6, 2006, Application 10/341,219 filed 2003 for subject matter defining the
“Speedloader” macro-tuner device that directly reads on the subject matter of ‘841 which
could not be cited by the USPTO in the allowance of Rose US Patent Letters application
no.: 20030177883 because in part ‘841 had not yet issued. Upon information and belief

Rose exclusively licenses this patent for Speedloader macro-tuner devices to HHI.
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H. History of McCabe patents in view of Hoshino’s Ibanez guitars

57. In the Spring of 2007, during the course of ITC TA-586, a settlement (See
Exhibit 16) was reached between McCabe and Hoshino that included licensing the ‘066,
‘094 and ‘191 patents for the Ibanez ZR double-locking fulcrum tremolos models which
utilize ball bearings at the pivot and, in some models, a thumbwheel global tuner
mechanism called the “Zero Point System” (See Exhibit 10). The Ibanez ZR is uniquely
identified by the double-locking/fine tuner arrangements that are combined with ball
bearing improvement. The agreement does not include the global tuner and bearing

improvements of ‘841.

58. In 2008 Hoshino via Ibanez US introduced for sale new model lines
featuring other configurations of the ball bearing arrangement and global tuner
improvements that are licensed to Hoshino exclusively for the ZR line of fulcrum

tremolos.

59.  McCabe, accordingly, asserts that these models fall outside the licensing
agreement defined by the limitations of the ZR fulcrum tremolos comprising at least the
combination of the “double-locking/fine-tuner” feature and the ball bearing improvement.
Hoshino has arbitrarily paid royalties to McCabe since 2008 on the new models without
prior discussion or notice; further, Hoshino, has refused to agree to a more
comprehensive licensing agreement that would at least include royalty rates that fall
within industry norms for these new models and the same features in the ZR tremolo as

seen in TA-586 under the new claims of ‘841.

60. McCabe discovered the new Ibanez models, discussed above, at the
January 2009 NAMM Show in Anaheim, CA (Exhibit 15) and had numerous discussions
with Hoshino’s New York attorney, Doug Miro in the Spring of 200. Most recently,
McCabe’s requests for further discussion on the perceived issues led to Miro’s December
28, 2009 email directing McCabe to contact Hoshino directly and re-iterated that Hoshino
felt that the production of the accused products fell under the 2007 license: “As I told you
before, the client wants you to correspond with them directly. Also, Hoshino's prior
position on this matter has not changed. The new contact person at Hoshino is Mr.

Yoshitada Hoshino. His e-mail address is: yoshitada@hoshinogakki.co.jp.” (Exhibit XX)
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McCabe emailed the Hoshino contact at the end of December 2009 and followed up on
January 7, 2010 with an inquiry for January meeting during NAMM ’10. To date

McCabe has not received a reply.

VI. UNLAWFUL AND UNFAIR ACTS OF RESPONDENT-PATENT
INFRINGEMENT

Importation:

61.  Upon information and belief, fulcrum tremolos and components thereof
are sold for importation, imported, and sold after importation in the United States by or
on behalf of Respondents under various model names. In Exhibit 32 Floyd Rose discloses

in an interview in 2004 that:

We are just about to introduce our low-end version of our guitars, a Ping Well
bridge that is being made in Taiwan under my control; so all the speedloader
bridges will be my standards for quality.

http://www .musicianshotline.com/archive/builder_profiles/floyd_rose.htm

A Ping Well made Floyd Rose Speedloader macro-tuner fulcrum tremolo equipped
Discovery series headless/tuner-less guitar was purchased in July 2007 in the Washington
DC area and is an exhibit in TA-586; such guitars are marked “Made in China”. As can
be seen in Exhibit 31, dated for December 24, 2009, a new Floyd Rose Discovery series
guitar equipped with the Ping Well manufactured Speedloader macro-tuner fulcrum
tremolo has been recently offered for sale on eBay. Further, McCabe understands that the
ITC OUII Staff attorneys have in their possession a Schaller (German made) Speedloader
macro-tuner fulcrum tremolo produced in Discovery by Rose during TA-586. Exhibit 29
shows that Rose imported German Schaller manufactured Speedloader macro-tuner
products on a new Floyd Rose Guitar headless/tuner-less was offered for sale as a new
item on eBay as recently as December 2009. Further, Exhibit 30 shows a new 2008 Rose
imported Schaller manufactured Speedloader macro-tuner product offered for sale on
eBay in December 2009. An email response by the seller by an inquiry made by McCabe

confirms the item to be Schaller made -- see Exhibit 33.

62.  Hoshino’s Ibanez guitars with the alleged offending products including
models with the ZR tremolo were shown at the January ’09 and ‘10 NAMM Show held in
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Anaheim, CA and offered for sale at several retail stores located in Los Angeles,
California, including Guitar Center on Sunset Blvd. in Hollywood, CA. The label on the
back of the guitar indicates the instrument was made in Japan. Further, at the January
2010 NAMM Show held in Anaheim, CA, Hoshino showed additional models such as
SV3470FDSB, RGI1527RB, RGI1527MGW, RGI1570ZHBK, RG3770ZDSP,
RG3550MXDY, for example, that use Global Tuners and ball bearing arrangements
which fall outside of the Hoshino license for the ZR tremolo as well. (See Exhibit 47).

Patent Infringement
A. Direct Infringement

63.  Respondents allegedly directly infringe the Asserted Patents by making,
using, selling, offering for sale, and importing the above identified accused products
claimed by the ‘831, ‘094, ‘841, ‘066 and ‘191 patents and activities such as use, testing,

and product support of the accused products.

64.  Upon information and belief, at least the following Rose “Speedloader”
macro-tuner devices infringe claims 29 and 31 of the ‘841 patent. A chart comparing
exemplary claim 29 as well as claim 31 of the ‘841 patent to Rose’s “Speedloader” is

attached as Exhibit 9.

65.  Upon information and belief, at least the following Rose “Speedloader”
devices infringe claim 1, 2, 3 and 6 of the ‘831 patent. A chart comparing exemplary
claim 1 as well as claim 6 of the ‘831 patent to Rose’s “Speedloader” is attached as

Exhibits 34 and 35.

66.  Upon information and belief, at least the following Rose “Speedloader”
devices infringe claim 1, 14, 15, 16, 17, 18, 20, 21, and 22 of the ‘094 patent. A chart
comparing exemplary claims 1 and 15 of the ‘094 patent to Rose’s “Speedloader” are

included herein as Exhibits 36 and 37.

67. Upon information and belief, at leasf the following Rose “Speedloader”
devices infringe claim 1 of the ‘191 patent. A chart comparing exemplary claim 1 of the

‘191 patent to Rose’s “Speedloader” is attached as Exhibit 38.
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68. Upon information and belief, the Rose “Speedloader” devices directly
infringe claim 8 of the ‘066 patent since the Speedloader 2™ critical point travels a
“critical distance” when the bridge elements are pivoted for loading and raising the
tension of the strings to playing pitch from an intentioned condition. Rose US Patents,
refer to this as “convergence tuning”. Exhibit 39 provides a chart comparing exemplary
claim 8 of the ‘066 patent to Rose’s “Speedloader”. See also: TA-586, Exhibit CX-86,
“Rose Curved Surface Analysis” (McCabe July 2007 Pre-Hearing Brief, page 78).

69.  The Ibanez “SynchroniZR” is a new non-locking fulcrum tremolo design
featuring ball bearings arrangement like the ZR tremolos introduced for sale in the US in
2008. (See Exhibit 14). “... also new is the SynchroniZR which is like a vintage trem
system on steroids, basically half of a ZR but single locking with locking tuners, that will
be mounted on the new SV models ...”

(http://www.ibanezrules.com/namm/2008/index.htm).

70.  Additionally, other models such as the “SV5470FNBL”, part of the “SV
Prestige Series”, have also been introduced for sale in the US featuring the new
“SynchroniZR tremolo” -- fulcrum tremolos that utilize similar ball bearing arrangements
to those used in the licensed “ZR” models but which do not include the “double-locking”
feature. Some models the “Zero Point System” global tuners (See Exhibit 14) are also
provided on the SV Prestige models that use the “SynchroniZR tremolo”.

(http-//www.ibanez.com/ElectricGuitars/Series-rg_prestige)

71.  Upon information and belief, at least the Ibanez’s “SynchroniZR”, a non-
“double-locking” fulcrum tremolo is equipped with a ball bearing arrangement that
infringes claim 1, 2, 3, 4, 5 and 6 of the ‘066 patent. A chart comparing exemplary claim
1 and 4 of the ‘066 patent to Ibanez’s “SynchroniZR” tremolo is attached as Exhibit 17.

72. Upon information and belief, at least the following Ibanez’s
“SynchroniZR” fulcrum tremolo equipped with a ball bearing arrangement infringe claim
6 of the ‘191 patent. A chart comparing exemplary claim 6 to Ibanez’s “SynchroniZR”

fulcrum tremolo is attached as Exhibits 18.

73.  Upon information and belief, at least the following Ibanez’s

“SynchroniZR” fulcrum tremolo equipped with the “Zero-Point” system global tuner
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arrangement infringe claim 7 of the ‘191 patent. A chart comparing exemplary claim 7 to

Ibanez’s “SynchroniZR” fulcrum tremolo is attached as Exhibits 19.

74.  Upon information and belief, at least the following Ibanez’s
“SynchroniZR” fulcrum tremolo equipped with the “Zero-Point” system global tuner
arrangement infringe claim 27 of the ‘191 patent. A chart comparing exemplary claim 27

to Ibanez’s “SynchroniZR” fulcrum tremolo is attached as Exhibit 20.

75. The Ibanez “Edge-Zero” double-locking fulcrum tremolo are featured in
the “RG Series” guitars including RGT Prestige, RG3000 and RG2000 as well as
RG3620ZE and the RGT320C (See Exhibit 11) models which feature a vintage double-
locking/fine-tuner/knife-edge style fulcrum tremolo called the “Edge Zero” (http-
//www.ibanez.com/ElectricGuitars/model-RG3620Z) (See Exhibit 12).

76.  In many cases the “Edge-Zero” fulcrum tremolos are sold with the “ZPS3
string system” incorporating the “Zero Point System” (See Exhibit 13) and appear on at
least the following models: RGT320Z, RG3620Z, RG3570Z, RG3550MZ, RG3520ZE
and EGENI18. (http-//www.ibanez.com/ElectricGuitars/model-RGT320Z) (See Exhibit

12).

77. Upon information and belief, the following Ibanez’s “Edge-Zero
Tremolo” fulcrum tremolo equipped with the global tuner arrangement infringe
independent claim 6 of the ‘841 patent. A chart comparing exemplary claim 6 of the

‘841 patent to Hoshino’s fulcrum tremolo is attached as Exhibit 21.

78.  Upon information and belief, the Ibanez’s “Edge-Zero Tremolo” fulcrum
tremolo equipped with the global tuner arrangement infringe independent claim 8 as well
as dependant claims 9, 10 and 11 of the ‘841 patent. A chart comparing exemplary claim

8 of the ‘841 patent to Hoshino’s fulcrum tremolo is attached as Exhibit 22.

79.  Upon information and belief, the Ibanez’s “Edge-Zero Tremolo” fulcrum
tremolo equipped with the global tuner arrangement infringes claim 24 of the ‘0941

patent. A chart comparing exemplary claim 24 to Hoshino’s fulcrum tremolo is attached

as Exhibit 40.

80.  Upon information and belief, the ‘841 patent is not part of the Hoshino

18



licensing agreement and the bearing arrangement of the ZR tremolo, like in TA-586,
infringes independent claim 27 and the global tuner arrangement of the ZR tremolo, like

in TA-586, infringes independent claims 6 and 8.
B. Contributory Infringement

81. Respondent activities with respect to the accused devices also contribute
to the direct infringement of the Asserted Patents in violation of 35 U.S.C. §271(c).
Respondents know of the ‘831, ‘094, ‘841, ‘066, and ‘191 patents through direct notice
by McCabe and/or his prior attorneys.

82.  The accused devices sold by Respondents, including the Rose
“Speedloader” and the Ibanez ZR ball bearing tremolo, “Edge-Zero Tremolo” ball
bearing tremolo and the “Zero Point System” are specifically configured to allow the user

to operate the devices in ways that infringe the ‘831, ‘094, ‘841, ‘066 and “191 patents.

83. The alleged accused devices sold by Respondents, including the Rose
“Speedloader”, the Ibanez ZR tremolo, the “Edge-Zero” ball bearing tremolo and the
“Zero Point System” global tuner are not staple articles of commerce and Respondents
know at least in view of TA-586 importing, distributing and offering for sale of these

devices is substantial examples of Contributory Infringement.

C. Inducement of Infringement

84.  Respondents also actively and knowingly aid and abet the direct
infringement of the Asserted Patents by Respondents’ customers, constituting active

inducement to infringe under 35 U.S.C. §271(b).

85. Respondents induce infringement of the claims of the Asserted Patents by
actively inducing their customers in the United States to operate the above identified

accused devices in direct infringement of the Asserted Patents.

86. For example, the “Speedloader” User Guide” for the Rose “Speedloader”
instructs the user on how to use a slideable elongated member required for raising and
adjusting a string to a pitched tuned condition from an untensioned condition as claimed

in the ‘841, ‘831, ‘066, ‘094 and ‘191 (See Exhibit 23) and Rose advertises an extensive

19



dealer list on his website, floydrose.com (See Exhibit 48).

87.  The all respondents engage in these unlawful acts despite actual
knowledge of ‘831, ‘841, ‘066, ‘094 and ‘191 in general and specifically from each
respective previous experiences and the legal conclusions found by the OUII in TA-586.

(See paragraph 93 on page 21).

VII. SPECIFIC INSTANCES OF UNFAIR IMPORTATION AND SALE

88.  On information and belief, Respondents import, sell for importation into
the United States, and/or sell within the United States after importation, stringed musical
instruments and components thereof that infringe the Asserted Patents of the Asserted
Patents. On information and belief, these devices and components are manufactured in
Taiwan. Ping Well Industrial Co., Ltd. of Taiwan manufactures for Rose the infringing
devices and Ibanez manufactures in Asia, its respective devices, and imports to the US
the infringing devices. As stated above, a Floyd Rose Guitar Discovery series imported
from Asia with the Taiwanese Ping Well Speedloader fulcrum tremolo was purchased by
McCabe’s then attorneys in July 07 and is in evidence with TA-586. A referenced above
in paragraph 61, in 2004 Rose states in the MusicHotline.com article (Exhibit 33), “We
are just about to introduce ... a Ping Well bridge that is being made in Taiwan under my

control...”.

89.  McCabe, upon information and belief, contends that Floyd Rose Guitar
with Speedloader macro-tuner devices are available for sale by various retail dealers as

listed on the FloydRose.com website as of 1/20/10 (see exhibit 48).

90.  Ibanez guitars equipped with a “SynchroniZR Tremolo” and/or a “Edge-
Zero” tremolo including the “Zero Point System” was shown at the January NAMM ’09
and *10 Shows and is offered for sale at several retail stores including music store chain,
Guitar Center. Ibanez guitars with the ZR tremolo were shown in TA-586 and have been

sold in the US since 2003.
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VIII. HARMONIZED TARIFF SCHEDULE ITEM NUMBERS

91. On information and belief, the infringing stringed musical instruments and
components thereof have been imported into the United States under, at a minimum,

section 85 19 (inclusive of subsections) of the United States Harmonized Tariff Schedule.

IX. RELATED LITIGATION
TA-586

92. On November 3,2006, the US ITC Commission instituted an
investigation based upon a complaint filed October 3,2006, and supplemented October
24, 2006, by Geoffrey McCabe (Los Angeles, California) (“McCabe™). 71 Fed. Reg.
64738 (Nov. 3, 2006). The complaint alleged violations of section 337 of the Tariff Act
of 1930, as amended, 19 U.S.C. 1337 (“section 337”), in the importation into the United
States, the sale for importation, and the sale within the United States after importation of
certain stringed musical instruments and components thereof by reason of infringement
of one or more of claims 1-6, 8, 9, and 11 of U.S. Patent No. 6,175,066 (“the ‘066
patent”); claims 1-6 of U.S. Patent No. 5,965,831; claims 1 and 14-22 of U.S. Patent No.
6,891,094 (“the ‘094 patent”); and claims 1-3, 6-10, 14, 15, 23, 27, 28, and 32 of U.S.
Patent No. 5,986,191. The complaint named as respondents Floyd Rose Guitars
(Redmond, Washington) (“Rose”), Ibanez, Inc. (Hoshino) US (Bensalem, Pennsylvania)
(“Hoshino™), Vigier, Inc. (Grigny, France) (“Vigier”), and Schaller Electronic
(Postbauer-Heng, Germany) (“Schaller”). McCabe asserted that the Domestic Industry
economic requirement had been met since his long term effort and the 2005-2206 upstart
investments in time, materials and CAD drawings for the CNC operations for the
requisite metal work by Kahler International, Inc. comprised “being in the process of
establishing domestic industry.”

93.  In Spring 2007 McCabe reached settlements with both Hoshino and Vigier

that resulted in license generating royalties paid to McCabe.

94.  In August 2007 a hearing was conducted at the ITC where Rose failed to

appear.
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95.  In the fall of 2007 McCabe’s ITC representing attorney, Reza Ghaforian
(The Marbury Law Group, PLLC — formerly Hansen Huang Technology Law Group,
LLP), in his Feb 23 Fwd: McCabe v. Floyd Rose email to attorney Matt Prebeg, states
that the ITC Staff Post-Hearing Brief and Findings of Facts Document found:

The validity of McCabe’s ‘094 and ‘066 patents was favorably discussed in both
the Staff’s Pre and Post Hearing Briefs.

The Pre-Hearing Brief discusses also McCabe’s ‘191 and ‘831 validity.
Validity of the ‘066 patent was favorably discussed in view of Rose ‘236 and ‘631.

Validity of the ‘094 patent was favorably discussed in view of Rose Hoshino ‘877
and McCabe’s ‘601. Written description, indefiniteness and enablement issues
were also favorably discussed.

Validity of the ‘191 patent was favorably discussed in view of Hoshino ‘877 and
McCabe’s ‘601. Indefiniteness was also favorably discussed.

Validity of the ‘831 patent was favorably discussed in view of Hoshino ‘877 and
McCabe’s ‘601. Inequitable conduct was favorably discussed as well.

96. However, and despite three subsequent appeals by the Complainant and
the OUII Staff, the December 3, 2007 final initial determination (“final ID’) found no
violation of section 337. The decision indicated that “ALJ did not reach the questions of
infringement, validity, enforceability, standing, or the technical prong of domestic
industry requirement, but rather found no violation of section 337 of the Tariff Act of
1930 on the grounds that the complainant’s activities did not satisfy the economic prong

of the domestic industry requirement.”

Hipshot Litigation History

97.  In January 2009 McCabe filed in the United States District Court, Central
District of California, Southern Division, 09-CV-00253-RGK - (Ex), which name Rose
and Hipshot as defendants; due to technicalities Rose was dropped in June 2007. Hipshot
settled with McCabe in September 2007 in an agreement that included the license of ‘841

for the “Triple Lock Down” bridge-tailpiece for electric bass guitars.
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98.  McCabe is planning to file suit against Rose et al in Federal Court on the
infringement matters raised in TA-586 and new matters related herein this year, in 2010.
In the case of Hoshino, license for the ZR fulcrum tremolos includes ball bearing
arrangements and global tuners that are similar to those on the new guitar lines as
described above and for which no license has been granted. In the case of Rose, the
ITC’s OUIl Staff attorneys after careful review of the facts concerning the McCabe
patens in view of the prosecution history, prior art, claimed subject matter and claim
construction found Rose’s Speedloader based guitars and Speedloader devices to infringe
several of McCabe patents for macro-tuners and enlarged bridge elements for fulcrum

tremolos.

99.  McCabe is aware of no court or agency or litigation proceeding that is
addressing the subject of which is or has been the unfair acts alleged in this complaint, or

the subject matter thereof except for TA-586 for asserted patents other than ‘841.

X. DIRECT NOTICE BY MCCABE AND HIS PRIOR ATTORNEYS

100. McCabe attended NAMM 2001, the world’s largest trade show of musical
instruments, held in Anaheim each January after the issuance of ‘066 on Jan 16, 2001
along with ‘831 and ‘191 both issued in late "99 after the issuance of ‘066 on Jan 16,
2001 along with ‘831 and ‘191 both issued in late *99.

ROSE

101.  On or about January 19, 2001 McCabe was introduced to Floyd Rose at
the Schaller booth at the January 01 NAMM Show in the presence of Paul Reed Smith
(PRS Guitars); McCabe told Rose that he had just received a patent for full range tuners
or macro-tuners on a fulcrum tremolo. At Rose’s request McCabe immediately showed
Rose a copy of ‘831 providing independent claims for macro-tuners on fulcrum tremolos
and indicated the priority date of 1990 which Rose then read before him and Paul Reed
Smith before returning the document to McCabe. Rose walked away from the booth

without comment.

23



102. Rose’s introduced the Speedloader macro-tuner bridges and fulcrum
tremolos equipped guitars two years later at the January 03 NAMM. McCabe, attending
the trade show, saw the infringing devices placed on various manufacturers’ guitars
including Fender, the largest manufacturer of musical products in the US and, among
others, Carvin.  On the FloydRose.com website, it is stated that Rose originally
conceived the idea for his macro-tuner in 1992 as shown in Exhibit 24 and later applied
for several patents on the subject matter distinguished by a claimed novelty called
“Convergence Tuning” in 1995. Upon information and belief, “Convergence Tuning” is

practiced by Rose’s above referenced patented vintage products.

103. Rose revised claims in application no.: 20030177883, on the same subject
matter contained in the Specifications, drawings and asserted claims of ‘831, ‘066, ‘191
and, subsequently, ‘094 and ‘841 on September 25, 2003 for a product he was already

manufacturing and on sale to the general public.

104. At NAMM 2004 McCabe’s then attorney, Michael Smith, discussed the
infringement with Rose attorney, Nelson. Nelson provided an erroneous analysis and
rebuttal of ‘831 claim 1 and 6 which McCabe having deferred to council did not discover
(until after Mr. Smith and his partners dissolved their firm in May 2005) in or about June
2005 when he was preparing another communication to Rose in view of the issuance of
‘094 and seeking a cooperative partnership. (See Exhibits 26 & 27, ITC TA-586).
McCabe sent Nelson an email alerting him to his discovery. See Exhibit 28. Also
indicated was that given the priority date of Oct 1990 for ‘831, ‘066 and ‘094 (See
Exhibit 30) in view of Steinberger, the patents issued to Rose since 1995 (US Patent
Nos.: 5,717,150; 5,705,760; 5,700,965; 5,696,335; 5,689, 075; 5,945,615; 5,589,653;
5,539,143; 5,537,907, 5,552,299; 6,111,179) for “convergence tuning” and “pre-
determined string length”, as well as specific full range tuners on fixed bridges and
fulcrum tremolos were inherently invalid directly or in view of the “Doctrine of

Obviousness” (Claim 8 of ‘066) and that accordingly, ‘191 was infringed as well.

105. Nelson ignored the uncovering of his erroneous original analysis and
replied with accusations that in the obtaining issuance of ‘094 McCabe had acted with
impropriety; Nelson accused McCabe of intentionally altering the claims of a pending

application after seeing the Rose Speedloader in Jan 2003 at NAMM and made threats of
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litigation for this imagined conduct. (See Exhibit 29, ITC TA-586).

106. McCabe pointed out to Nelson that the facts concerning the prosecution
history show clearly McCabe was pursuing the application for ‘094 on the subject matter
of a two-step tuner broadly in 2001 before NAMM 2003 and that Nelsons accusations
and threats of litigation were made without merit by further providing information
regarding a fax sent to the USPTO in regards to the matter in November 2002. See
Exhibit 31. Nelson then refused to communicate further unless McCabe had once again
found legal representation even though he knew that McCabe was choosing to pursue

matters Pro Se at that time.

107.  McCabe approached Rose at NAMM ’06 and Rose refused to speak to
McCabe and directing McCabe to speak to Nelson. McCabe explained Nelson would not
speak to him; accordingly both Rose and his attorney, Nelson, were refusing to recognize

McCabe because McCabe was representing Pro Se.

108. In May 2005 McCabe once again contacted Nelson who then told McCabe
he was acting under orders from Rose licensee, Jack Hanser of HHI, not to speak with
McCabe and that Hanser alone would speak to McCabe. Several telephone conversations
and emails between Hanser and McCabe ensued. Despite’s Hanser’s May 2006 efforts
Rose still continued to refuse to discuss the matters of infringement of the Speedloader on

the Asserted Patents.

109. McCabe filed a complaint with the ITC in the fall of 2006 and as a
consequence of McCabe filing a complaint, which became TA-586, the ITC OUII Staff
in its Post-Hearing Findings Of Fact found the validity of the McCabe patents and

infringement by Rose as referenced above in Para. 94.

110.  In January 2009 McCabe filed an infringement suit in January 2009 in the
United States District Court, Central District of California, Southern Division, 09-CV-
00253-RGK - (Ex), an infringement suit naming both Hipshot and Rose. ‘841 was
asserted against Rose in that suit but for technical reasons regarding the disparate accused
devices Rose was dropped from the suit in order to pursue matters of infringement solely
with Hipshot. Rose’s attorney’s claimed that ‘841 was invalid and/or unenforceable for

unknown reasons. As disclosed above Hipshot now licenses ‘841 since September 2009.
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111.  McCabe’s then attorney for 09-CV-00253-RGK — (Ex), Eric Ansbaugh,
discussed with Rose’s Los Angeles attorneys the infringement concerns. Following a
request by Rose, an offer for settlement was made in August 2009 despite Rose honoring
neither the prior requests for sales data that include invoice totals for the alleged
offending guitars sold per year nor the royalties Floyd Rose received for the sales of
Speedloader equipped Floyd Rose Guitars. Neither requested additional sales data nor an

answer to the settlement offer have been received to date.

112.  Upon information and belief, McCabe contends Rose has sold
approximately 6000 guitars using the alleged offending device(s) since its introduction in
2003. Upon information and belief, as of January 2009, McCabe contends that the sale of
individual Speedloader macro-tuner fulcrum tremolos alone bring royalties in most cases
over $100 per unit sale. Further, it is contended that the sale of individual Speedloader
fulcrum tremolos comprise less than 1% of the over all sales of the accused products,
where the Floyd Rose Guitars equipped with the Speedloader macro-tuner equipped
fulcrum tremolo make up the remainder. Accordingly, the sales of the individual accused
guitars provide an average per unit profit in excess of $300 garnering over $2M in royalty

based profit to date.
Hoshino

113.  On or about January 20, 2001 at the January ’01 NAMM Show McCabe
introduced himself to Jim Donahue who represented Ibanez at the time. McCabe showed
Donahue his patents and his prototypes of his fulcrum tremolos embodying, a ball
bearing arrangement and a global tuner thumbwheel design as drawn in the Asserted
Patent “191. Further, Donahue was shown a design for a version of a two-step macro-
tuner located on the head of the instrument called a “semi-headless” tuner as drawn in the
Asserted Patents. Follow-up discussions after the show, were directed particularly to the
global tuner thumbwheel since it could aid in the set-up of the instruments after they are
they are imported and the tremolos are no longer in their original initial position after
shipping to the US. Further interest in the two-step “semi-headless” tuners was expressed
since the device could provide quick alternative and “drop tunings”. (See Exhibit 24,
ITC TA-586). Finally Donahue terminated the telephone and email correspondence

explaining that the Japanese side of the company was not interested. Approximately, 5
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months later on June 26, 2001 Hoshino Gakki Co Ltd applied for a patents application
no. 2001-192870, in Japan for the Zero Point System embodying features infringing on
the Asserted Patents.

114.  Subsequent to the filing of TA-586, Hoshino in 2007 agreed to license
claims for the ball bearing and global tuner technology in ‘066, 094 and ‘191 of the

Asserted Patents for specific models named in the complaint. ‘841 issued subsequently.

115.  Hoshino has since introduced more models that differ significantly from
those specifically named and pictured by the license and ignored additional ‘841 claims
for global tuners and bearing arrangements. McCabe learned of the importation of the

additional models when he visited the Hoshino booth at NAMM °09. (See Exhibit 15).

116. Hoshino has arbitrarily paid royalties, below industry norms, for the ZR
tremolo and these newer models based on the 2007 license royalty rate since 2008
without prior discussion with McCabe and/or without prior discussion of the ‘841 patent,

a patent of which, McCabe contends, is not a part of the 2007 agreement.

117.  As of June 2009 and after several months of email and verbal exchanges
with Hoshino US attorney, Doug Miro, regarding the new models and ‘841, an impasse
has been met including Hoshino denying both infringing the Asserted Patents and that the

new models are not specified in the 2007 agreement.

XI. THE DOMESTIC INDUSTRY
United States Investments in the Domestic Industry

118.  McCabe contends that domestic industry exists or is in the process of

being established as defined under 19 U.S.C. § 1337(a)(3)(A), (B), and (C):

For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark, mask work or design concerned -
(A) significant investment in plant and equipment;

(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering, research and
development, or licensing.
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119. McCabe is currently actively working with Gary Kahler and Kahler
International, Inc., (“Kahler”) a long time leading manufacturer in the industry that,
historically, has offered a very commercially successful alternative to the vintage Floyd
Rose fulcrum tremolo. Kahler International, Inc. has manufacturing facilities in
Anaheim, Fullerton and Oceanside and in 2006 opened a new factory in Ningbo, China.

The Kahler family of affiliated companies has over 200 employees worldwide.

120.  As presented in TA-586, in 2005 Kahler was re-entering manufacturing
and the partnership with McCabe that had seen delays in its beginnings in 2001/2002 was
re-ignited. Unfortunately, as of May 2006, Kahler put the project on hold due to
concerns over abuse of the patent system so common in today’s litigious climate,
particularly with Rose’s lawyers and his perception of abusive practices as well as with
Ibanez and Vigier since McCabe’s efforts to resolve these matters on his own with the
inventors and their attorneys since 2001 have all failed to provide cooperation and,

therefore, relief.

121.  Not until the ITC Staff cited favorably on the issues of validity of the
asserted McCabe patents, as referenced above in the ITC OUII Post-Hearing Findings
and Facts, did Kahler begin anew his efforts to manufacture fulcrum tremolos using
McCabe improvements except for macro-tuners in view of the continuing Rose
infringement controversy seen in TA-586 and herein. In TA-586 Kahler states Rose
prevents establishing Domestic Industry in view of Rose business practices in general and
his concerns regarding infringing McCabe patents in particular. Kahler provided the

Expert Report in TA-586 in 2007.

122.  Accordingly, Kahler is still unwilling to manufacture the revised
prototypes for the macro-tuners of ‘841 (as seen in Exhibits 28 and 50), unasserted patent
‘034 and ‘831, ‘191 and ‘094 asserted herein as well as in TA-586 until the threat of
counter-suit and other market and/or legal manipulations by the infringers, in general, and
in particular, by Rose is eliminated. Exhibit 50 shows the CAD drawings for the initial
2006 macro-tuner (TA-586, CX-7) and the updated 2009 design that Kahler would

otherwise currently manufacture.

123. The various features of the Asserted Patents are embodied in his current
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fulcrum tremolo designs and other devices for the stringed musical instrument except for

macro-tuners. (See Kahler fulcrum tremolos — Exhibit 49)

124.  As referenced above in paragraph 117, McCabe filed an infringement suit
in January 2009, 09-CV-00253-RGK - (Ex), that included Hipshot Products, Inc.
(“Hipshot”). A settlement was reached and, since October 2009, McCabe licenses
(Exhibit 6) to Hipshot for the Triple Lock Down bridge-tailpiece for an alternate tailpiece
invention under at least independent claims 1 and 5 of ‘841 (see Exhibit 46) and sells
products worldwide through online stores, retail distribution efforts, direct sales force,
and third-party wholesalers, resellers, and value added resellers. Settlement calculations
and royalties for future Hipshot sales were/are determined with common industry-wide

standards for evolutionary improvements.

A. Engineering, Research and Deneioement

125.  McCabe researched and developed the technology that is protected by the
Asserted Patents. McCabe continues to make significant investment in the design and
development of products protected by the Asserted Patents beyond the understated
investments declared in TA-586, in general, and, in particular, with Kahler with whom
together have jointly filed a patent application claiming priority to the earlier filed
USPTO Provisional Application No.: 61/205,023 filed January 14, 2009 for collaborative

improvements to the fulcrum tremolo that are also included in the current manufacturing.

126.  Kahler International, Inc. has begun manufacturing several new fulcrum
tremolos covered in part by the Asserted Patents. At this time Kahler has invested
approximately $52,000 for R&D alone that includes CAD specifications for tooling and
manufacturing, prototyping as well as extensive business trips which together comprise
significant investments in physical operations, employment of labor and capital, and
exploitation of the Asserted Patents. Kahler estimates, further, that his personal
investment of time since 2008 as CEO to be worth at least another $45,000. Despite the
deep impact the current economic climate has had on the musical instrument industry, the
products are available to order under license of the Asserted Patents as well as unasserted

McCabe United States Letters Patent No. 6,562,094 (‘034). These figures are in addition
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to the financial outlays Kahler made in 2005-2006 prior to filing for TA-586.

127.  Additionally, McCabe has invested over 60 hours comprising 10 six hour
days in August *08 at the request of Kahler for a novel locking fine tuner based fulcrum
tremolo incorporating McCabe and Kahler designs; that effort led to the provision
McCabe/Kahler application made to the USPTO in 2009 as described above. Further,
following NAMM 09 held in January, McCabe made at least 5 multi-day visits to Kahler
International, Inc. in Oceanside, CA during January through March 09, comprising
approximately another 160 hours including traveling from McCabe’s residence in
Hollywood; McCabe estimates that investment, on par with software consulting in
software engineering, comprises a net value approximately $22K since August ‘08.
Further, has invested over 50 hours ensuring the patent application for their shared work

is drafted appropriately as further investment worth in excess of another $5K.

B. Licensing

128.  Currently, all of McCabe’s active US patents are licensed. Since Spring
2007 and as a consequence of ITC TA-586, McCabe licenses ‘831, ‘066, ‘094 and ‘191
to Hoshino and Vigier for certain models specified in the respective licenses (Exhibits 41,
25 and 26 — redacted Vigier, Hipshot and Hoshino licenses). Both licensees sell products
worldwide through online stores, retail distribution efforts, direct sales force, and third-

party wholesalers, resellers, and value added resellers.

129. Hipshot entered into a long-term licensing agreement with McCabe in
September 2009 for items manufactured in the US by Hipshot for sale in the US and
internationally under McCabe asserted patent ‘841. In 2009 McCabe received over
$31,000 1n royalties for the “Triple Lock Down” product (See Exhibit 46) manufactured
in the US by Hipshot under license of ‘841. (See Exhibit 25)

130.  McCabe licenses asserted patents, ‘066, ‘094 & ‘191, to Hoshino/Ibanez
US for items manufactured for sale in the US based on a settlement made during ITC TA-
586 in spring 2007 as seen Exhibit 26. McCabe has received royalties in excess of
$65,000 since 2007 for products sold and distributed by Ibanez US, located in Bensalem,
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PA, engaging significant expenditure of capitol and labor in the US.

131. Kabhler is currently offering for sale fulcrum tremolos in part licensed
under the Asserted Patents, unasserted McCabe ‘034 and the patent application, as
referenced above, filed jointly by McCabe and Kahler in January 2009 for collaborative

improvements to the fulcrum tremolo. (See Kahler fulcrum tremolos — Exhibit 49)

C. McCabe’s Practice of the Asserted Patents

132, Hipshot manufacturing the “Triple Lock Down” product in the US under
‘841 comprises capitol, labor etc. and R&D expenditures are part of licensing under sub-

section C. Exhibit 46 details two independent claims in view of the Hipshot product.

133. Ibanez US, located in Bensalem, PA, a part of Hoshino, sells and
distributes under the above reference license and meets the capitol and labor requirement

for expenditures in the US under sub-section C.

134. Kahler International, Inc. manufactures fulcrum tremolos based on
improvements in the Asserted Patents, ‘034 as well as those provided in the current
McCabe/Kahler patent application, as referenced above, for sale directly to the public and
to Original Equipment Manufacturers (“OEM”) and, therefore, uses capitol, labor etc.
including R&D in the US under ‘831, ‘066, ‘094, ‘191 and ‘841 under sub-section C in

view of Kahler expenditures referenced above. See Exhibit 49.

135.  McCabe improvements to the fulcrum tremolo which are embodied by
Kahler production models include ball bearings at the pivot point, fine-tuners, macro-
tuners, global-tuners, alternate string anchoring points and integrated base plate-spring

block unitary component “spring blade”.

136. Kahler has embraced these technologies as they were intended and created
a family of fulcrum tremolos that address long-standing compatibility issues created by

the disparate designs of the two major vintage fulcrum tremolos designs. In short, prior
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to this comprehensive system, a player would not be able to adapt his instrument using
one vintage design to the other without expensive modifications, troublesome for the
regular player; in the case of high price vintage guitars often sold in excess of $50K such

modification would destroy the value of the instrument and/or substantial investment.

137.  Accordingly, Kahler has decided to manufacture the designs that feature a
system that standardizes all the dimensions of the relative parts so that they are inter-
exchangeable on base plates using the “spring blade” improvement sharing a common
inner layout for each of the two vintage fulcrum tremolos. The two base plate types sole
differences are the individual outer “footprint” perimeter shapes (reflective of the two
vintage systems) marked by the requisite stud spacings of 2.22” or 2.95” for mounting the
fulcrum tremolo to the guitar which, thereby, will retro-fit to any guitar with either

vintage fulcrum tremolo without modification regardless of the pivot style being chosen.

138.  Kahler offers both a knife-edge and ball bearing version of each of the two
“spring blade” base plates which will receive any of three levels of intonation modules: a
simple intonation module, an innovative fine-tuning intonation module (a patent
application for which McCabe and Kahler have been applied to the USPTO as referenced
above) and the macro-tuner intonation modules for a total of twelve (12) basic types that

belong to the family of integrated products.

139. For example, a player with a vintage Fender fulcrum tremolo can have all
the features of a locking fine-tuner type without modifying his instrument and vice versa:
a fine-tuner/locking style fulcrum tremolo could have simple intonation modules —
further, still any base plate style could receive a macro-tuner version and has his choice

of knife-edge or bearing pivots.
140. Each of these 12 models can have the global tuner feature.

141. The intonation modules types can be exchanged at any time with any of the

12 models.

141. Each of the base plates styles offer the alternate string anchoring feature

without further modification.
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140. Table of the Asserted Patents used by Kahler’s products as shown in
Exhibit 49.

McCabe Patent No. Independent Claim Use/Status
‘831 Claim 1 — macro-tuner On-hold
‘831 Claim 6 — macro-tuner On-hold
‘066 Claim 1 — ball bearings In Use
‘066 Claim 4 — ball bearings In-Use
‘191 Claim 1 — macro-tuner On-hold
‘191 Claim 6 — ball-bearings In Use
‘191 Claim 7 — Global-tuner In Use
‘191 Claim 13 — macro-tuner On-hold
‘191 Claim 14 — macro-tuner On-hold
‘191 Claim 23 — Global-tuner In Use
‘191 Claim 27 — Global-tuner In Use
‘191 Claim 32 — Global-tuner In Use
‘094 Claim 1 — macro-tuner On-hold
‘094 Claim 14 — macro-tuner On-hold
‘094 Claim 14 — ball bearings In-Use
‘841 Claim 1 — Alt string anchoring In-Use
‘841 Claim 5 — Alt string anchoring In-Use
‘841 Claim 6 — Global-tuner In-Use
‘841 Claim 8 — Global-tuner In-Use
‘841 Claim 12 — Alt string anchoring In-Use
‘841 Claim 14 — unitary component In-Use
‘841 Claim16 — unitary component In-Use
‘841 Claim 26 — unitary component In-Use
‘841 Claim 27 — ball bearings In-Use
‘841 Claim 28 — combination In-Use
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‘841 Claim 29 — macro-tuner On-hold
‘841 Claim 31 — macro-tuner On-hold

XII. RELIEF REQUESTED

141. WHEREFORE, by reason of the foregoing, McCabe respectfully requests

that the United States International Trade Commission:

(a) Institute an immediate investigation, pursuant to Section 337 of the Tariff
Act of 1930, as amended, 19 U.S.C. § 1337(a)(1)(B)(i) and (b)(1), with respect to
violations of Section 337 based upon the importation, sale for importation, and
sale after importation, into the United States of all Respondents products and
components thereof, and products and components thereof made on behalf of
Respondents, than infringe one or more Asserted Patents of McCabe United
States Letters Patent Nos. 6,175,066; 5,965,831; 6,891,094; 5,986,191 and
7,470,841;

(b) Schedule and conduct a hearing on said unlawful acts that includes all
sales records, licenses and communications with any and all licensees, distributors

and manufacturers by Rose and Hoshino, and, following said hearing;

(c) Issue a permanent exclusion order, pursuant to 19 U.S.C. § 1337(d)(}),
barring from entry into the United States all products and components thereof
made by or on behalf of Respondents that infringe one or more Asserted Patents
of McCabe United States Letters Patent Nos.: 6,175,066; 5,965,831; 6,891,094,
5,986,191 and 7,470,841;

(d)  Issue a permanent cease and desist order, pursuant to 19 U.S.C. § 1337(f),
prohibiting by Rose and Hoshino from importing, marketing, advertising,
demonstrating, warehousing inventory for distribution distributing, offering for
sale, selling, licensing, or using, in territories outside the United States for sale in
the United States any stringed musical instruments and components thereof that

infringe one or more Asserted Patents of McCabe United States Letters Patent
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Nos. 6,175,066; 5,965,831; 6,891,094; 5,986,191 and 7,470,841.

(e) Grant such other and further relief as the Commission deems just and
proper based on the facts determined by the investigation and the authority of the

Commission.

Respectfully Suby{)}tt?d, Dated: February 18, 2010
[

i

{
ié/

Geoffrey Lee McCabe

6104 Glen Oak

Los Angeles, CA 90068

323 848-8827/323 819-0100
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