




September 26, 2009,4 Apple owned facilities for R&D and corporate functions in

Cupertino, California, including land for the future development of its second corporate

campus in Cupertino, California. (ld. at 24.) Apple also owned a data center in

Newark, California, and facilities in Elk Grove, California, that included warehousing

and distribution operations and a customer support center. Apple purchased additional

land in North Carolina in 2009 for a future data center facility. (ld.) Substantially all

the research, development, design, engineering, and testing of the Apple products that

practice the Asserted Patents was done by Apple employees using or working within

these Apple facilities in the United States.

60. Moreover, at the end of fiscal year 2009, Apple had opened a total of273

retail stores, including 217 stores in the United States. (ld. at 2.) Apple has made

substantial investments in its 217 United States retail stores which, in addition to sales,

provide product advice, service, and training for Apple hardware and software, including

the Apple products that practice the Asserted Patents. (See id.) In fiscal year 2009,

Apple's cash payments for capital asset purchases for its retail store facilities were $369

million. (Id. at 50.)

61. Apple has been and is engaged in significant employment of labor with

respect to the Apple products that practice the Asserted Patents. As of September 26,

2009, Apple had approximately 34,300 full-time equivalent employees and an additional

2,500 temporary equivalent employees and contractors. (ld. at 13.) Most of Apple's

key employees are located in Silicon Valley, California. (ld. at 20.) Substantially all

4 Apple's fiscal year is the 52 or 53-week period that ends on the last Sunday of
September. Unless otherwise stated, all information presented is based on Apple's
fiscal calendar. (See Exhibit 9, Apple 2009 Form 10-K at 1.)
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of the research, development, design, engineering, and testing of the Apple products that

practice the Asserted Patents was done by Apple employees working within the United

States. (See Confidential Exhibit 10, Teksler Decl. ~ 6.)

62. Apple has made substantial investments in the Apple products that

practice the Asserted Patents, including by way of example, investments in engineering,

research, and development. Detailed information regarding Apple's R&D expenditures

may be found in the accompanying Confidential Declaration of Boris Teksler. (See

Confidential Exhibit 10, Teksler Decl. ~ 6.) Substantially all of the R&D covered by

these investments took place in the United States. (See id.) In particular, the Apple

products that practice the Asserted Patents were conceived, researched, and developed in

the United States. (See id.)

63. Apple has established a network of authorized service centers in the

United States to provide repair and replacement services for Apple products, including

the Apple products that practice the Asserted Patents. For instance, Apple has

developed a training and certification program for Apple-certified technicians to ensure

that Apple's customers receive industry-leading support for its iMac and iPhone products

and related software and services. Apple has also established an extensive support

program for developers to create applications for the iPhone. (See Confidential Exhibit

10, Teksler Decl. ~ 10.)

64. For the 2009 fiscal year, Apple's net revenues were $36.54 billion,

including $13.78 billion from Macintosh product sales, $2.41 billion from software

licensing and services, and $6.75 billion from iPhone sales and related products and

servIces. (Exhibit 9 at 41.) During the 2009 fiscal year, Apple sold 10.4 million
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Macintosh units and 20.7 million iPhone units. (Id.) The United States represents

Apple's largest geographic marketplace. (Jd. at 12.) Approximately 540/0 of Apple's

net sales in fiscal year 2009 came from sales to customers inside the United States. (Id.)

65. Additional confidential business information regarding Apple's

investments in plant, equipment, labor, and R&D related to products that incorporate the

technology of the Asserted Patents is set forth in the Declaration of Boris Teksler,

Apple's Director of Patent Strategy and Licensing, attached as Confidential Exhibit 10.

66. Apple's investments in the relevant domestic industry are continuing and

ongoing.

B. Apple's Practice of the Asserted Patents

67. Apple makes extensive use of the Asserted Patents in numerous different

products. As noted above, Apple currently makes and sells the iPhone. This product

practices at least the '964 patent. The allocation of R&D expenses and related items for

this product is captured by the "iPhone" category in the accompanying Teksler

Declaration. Apple also currently makes and sells Macintosh computers, including but

not limited to the iMac and MacBook product lines, with pre-installed software including

Mac as v.1 0.6.2 Snow Leopard, iPhoto, Photo Booth, and other software. These

products practice at least the RE '911 patent. The allocations of R&D expenses and

related items for these products are captured by the sum of the '"Mac hardware," "Mac

as X," and "Apple software" categories in the accompanying Teksler Declaration

(Confidential Exhibit 10).

68. An exemplary claim chart comparing Apple's iPhone 3GS to a

representative claim of the' 964 patent is attached as Confidential Exhibit 11.
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69. An exemplary claim chart comparing Apple's MacBook Pro running Mac

OS X v.l0.6.2 Snow Leopard and Photo Booth to a representative claim of the RE '911

patent is attached as Exhibit 12.

70. A sample iPhone 3GS is provided concurrently with this Complaint as

Physical Exhibit 4.

71. A sample of Mac OS X v.l0.6.2 Snow Leopard and Apple's iPhoto and

Photo Booth software, in this case running on an Apple MacBook Pro laptop computer,

are provided concurrently with this Complaint as Physical Exhibit 5.

XI. RELIEF REQUESTED

72. WHEREFORE, by reason of the foregoing, Apple respectfully requests

that the U.S. International Trade Commission:

(a) Institute an immediate investigation, pursuant to Section 337 of the

Tariff Act of 1930, as amended, 19 U.S.C. § 1337(a)(l)(B)(i) and (b)(I), with respect to

violations of Section 337 based on the importation, sale for importation, and sale after

importation, into the United States of Kodak's digital imaging devices and related

software, and digital imaging devices and related software made on behalf of Kodak, that

infringe one or more claims of Apple's '964 and RE '911 patents;

(b) Schedule and conduct a hearing on said unlawful acts and,

following said hearing;

(c) Issue a permanent exclusion order, pursuant to 19 U.S.C.

§ 1337(d)(1), barring from entry into the United States all digital imaging devices and

related software made by or on behalf of Kodak, that infringe one or more asserted claims

of Apple's '964 and RE '911 patents;
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(d) Issue a permanent cease and desist order, pursuant to 19 U.S.C.

§ 1337(f), prohibiting Kodak and others acting on its behalf from importing, selling,

marketing, advertising, distributing, offering for sale, transporting (except for

exportation), and soliciting U.S. agents or distributors for, infringing digital imaging

devices and related software that infringe one or more asserted claims of Apple's '964

and RE '911 patents; and

(e) Grant such other and further relief as the Commission deems just

and proper based on the facts determined by the investigation and the authority of the

Commission.

Dated: April 15, 2010

E. F rgus~Y

A' . Desai
Patricia E. Chow
Patrick J. McCarthy
WElL, GOTSHAL & MANGES LLP
1300 Eye Street, N.W., Suite 900
Washington, DC 20005
Telephone: (202) 682-7000
Facsimile: (202) 857-0940

Matthew D. Powers
WElL, GOTSHAL & MANGES LLP
201 Redwood Shores Parkway
Redwood Shores, CA 94065
Telephone: (650) 802-3000
Facsimile: (650) 802-3100

Todd S. Patterson
WElL, GOTSHAL & MANGES LLP
700 Louisiana Street, Suite 1600
Houston, TX 77002
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Telephone: (713) 546-5043
Facsimile: (713) 224-9511

Attorneys for Complainant Apple Inc.

22



VERIFICATION OF COMPLAINT

I, Boris Teksler, declare, in accordance with 19 C.F.R. §§ 210.4 and 210.l2(a),

under penalty ofperjury, that the following statements are true:

1. I am currently Apple's Director of Patent Strategy and Licensing. I am

duly authorized by Apple to verify the foregoing Complaint.

2. To the best ofmy knowledge, information, and belief, formed after a

reasonable inquiry, the allegations and other factual contentions of the Complaint are

well-grounded in fact and have evidentiary support, or, where specifically identified, are

likely to have evidentiary support after a reasonable opportunity for further investigation

or discovery.

3. To the best ofmy knowledge, information, and belief, formed after a

reasonable inquiry, the claims and other legal contentions set forth in the Complaint are

warranted by existing law or by a good faith, non-frivolous argument for extension,

modification, or reversal of existing law, or by the establishment of new law.

4. The Complaint is not being filed for any improper purpose, such as to

harass or to cause unnecessary delay or needless increase in the cost of litigation.

Executed this I 31:.... day of April, 2010
Boris
Appl




