


On June 24, 2011, respondent IBM moved for partial summarydetermination that (1) the
'766 patent is not entitled to claim priority to U.S. Patent Application Serial No. 08/786,702
("the '702 application") and (2) certain IBM products, and the documents describing them,
qualify as prior art under 35 U.S.C. §102(a), 102(b), or both. On July 6,2011, Overland
opposed the motion in part with respect to IBM's assertion that it is entitled to summary
determination that the IBM products qualify as prior art.

On July 19, 2011, the ALJ granted-in-part the motion in an ID. Specifically, the ALJ
found that the asserted claims of the '766 patent are not entitled to claim priority to the '702
application. No petitions for review of this ID were filed.

The Commission has determined that the motion should not have been granted as an ID
pursuant to Commission Rule 210.42(c) (19 C.F.R. § 210.42(c». The priority matter decided in
Order No. 19 was uncontested. By operation of Commission Rule 210.31 (d) (19 C.F.R. §
210.31 (d», matters admitted in response to requests for admissions are conclusively established.
To the extent amling under Commission Rule 210.31(d) is appropriate, where uncontested, such
ruling is by order rather than summary determination under Commission Rule 210.18 (19 C.F.R.
§ 210.18).

The authority for the Commission's determination is contained in Section 337 of the
Tariff Act of 1930, as amended (19 U.S.C. § 1337), and in section 210.44 of the Commission's
Rules ofPractice and Procedure (19 C.F.R. § 210.44).

By order of the Commission.

~ Aes R. Holbein
ecretary to the Commission
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