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I. INTRODUCTION

On December 6, 2021, the Commission determined to review in part the final initial

determination (“ID”) of the presiding Administrative Law Judge (“ALJ”), which issued on October 

7, 2021.  86 Fed. Reg. 70529 (Dec. 10, 2021).  On review, the Commission has determined to 

affirm in part, modify in part, reverse in part, and take no position on certain issues in the ID that 

are under review.  Consistent with those determinations, the Commission affirms the ALJ’s 

determination that there has not been a violation of section 337 of the Tariff Act of 1930, 

19 U.S.C. § 1337, as amended.  This opinion sets forth the Commission’s reasoning in support of 

its determination.  The Commission adopts the findings in the ID that are not inconsistent with this 

opinion. 

II. BACKGROUND

A. Procedural History

The Commission instituted this investigation on October 5, 2020, based on a complaint 

filed by Zircon Corporation of Campbell, California (“Zircon”).  85 Fed. Reg. 62758-62759 (Oct. 

5, 2020).  The complaint alleged violations of section 337 based on the importation into the United 

States, the sale for importation, and the sale within the United States after importation of certain 

electronic stud finders, metal detectors, and electrical scanners by reason of infringement of certain 

claims of U.S. Patent No. 6,989,662 (“the ’662 patent”) (JX-1); U.S. Patent 7,148,703 (“the ’703 

patent”) (JX-2); U.S. Patent No. 8,604,771 (“the ’771 patent”) (JX-3); and U.S. Patent No. 

9,475,185 (“the ’185 patent”) (JX-4).1  Id.  The Commission’s notice of investigation named two 

1 The ’703 patent was previously terminated from the investigation and is not relevant to any issue 
on review.  See Order No. 27, unreviewed by Comm’n Notice (July 15, 2021). 
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respondents:  Stanley Black and Decker, Inc. of New Britain, Connecticut; and Black & Decker 

(U.S.), Inc. of Towson, Maryland (collectively, “Respondents”).2  Id.   

The ALJ issued the final ID in this investigation on October 7, 2021, finding no violation 

of section 337 with respect to the asserted patents or accused stud finder products.  ID at ii, 160–

61. The ID’s finding of no violation was based on several subsidiary findings, including that the 

’771 and ’185 patents were not infringed and that Zircon had failed to show that it satisfied the 

economic prong of the domestic industry requirement for any of the asserted patents.  ID at 161.  

On October 19, 2021, the parties submitted petitions for review of the ID.3  Each filed a response 

to the other’s petition on October 27, 2021.4 

On December 10, 2021, the Commission published notice in the Federal Register of its 

determination to review parts of the ID.  Comm’n Notice, 86 Fed. Reg. 70529 (Dec. 10, 2021) 

(“Notice of Review”).  The Commission determined to review the ID with respect to (1) the ID’s 

infringement findings for the ’662 patent; (2) the ID’s findings on the technical prong of the 

domestic industry requirement for the ’662 patent; (3) the ID’s obviousness findings for the ’662 

patent; (4) the ID’s infringement findings for the ’771 patent; (5) the ID’s anticipation and 

obviousness findings for the ’771 patent; (6) the ID’s claim construction and infringement findings 

for the ’185 patent; (7) the ID’s anticipation and obviousness findings for the ’185 patent; and (8) 

2 The Office of Unfair Import Investigations did not participate in this investigation.  See id. 

3 Complainant Zircon Corporation’s Petition for Review of the Initial Determination (Oct. 19, 
2021) (EDIS Doc. ID 754542) (“Comp. Pet.”); Respondents’ Petition for Review of the Final 
Initial Determination on Violation (Oct. 19, 2021) (EDIS Doc. ID 754544) (“Resp. Pet.”). 

4 Complainant Zircon Corporation’s Response to Respondents’ Petition for Review of the Final 
Initial Determination (Oct. 27, 2021) (EDIS Doc. ID 755252) (“Comp. Pet. Resp.”); Respondents’ 
Response to Complainant Zircon’s Petition for Review of the Final Initial Determination on 
Violation (Oct. 27, 2021) (EDIS Doc. ID 755251) (“Resp. Pet. Resp.”). 
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the ID’s findings on the economic prong of the domestic industry requirement.  The Commission 

invited the parties to submit briefing on the issues under review as well as on remedy, the public 

interest, and bonding. 

On December 23, 2021, the parties submitted briefs responding to the questions posed in 

the Commission’s Notice of Review and addressing remedy, the public interest, and bond.5  

Thereafter, on January 7, 2022, each submitted a reply to the other’s brief on review.6 

B. The Technology & Asserted Patents

This investigation concerns electronic stud finders.7  Specifically, the asserted patents 

claim electronic stud finders with two alleged improvements over the prior art:  automatic 

calibration and grips to enable pivoting the device.  The ’662 patent, which is titled “Sensor Auto-

Recalibration,” is directed to “[a] sensor and method that detects a mis-calibration and 

automatically recalibrates itself without intervention.”  JX-1 at Cover, Abstract.  In order to 

accurately detect a stud beneath a wall covering, an electronic stud finder must first calibrate its 

sensors.  See ’662 patent at 1:50–54.  Calibration is performed by placing the stud finder against 

the wall surface and taking a measurement to serve as a baseline against which future 

5 Complainant Zircon Corporation’s Initial Commission Brief for Review of the Final Initial 
Determination (Dec. 23, 2021) (EDIS Doc. ID 759264) (“Comp. Br. on Rev.”); Respondents’ 
Response to the Notice of Commission Determination to Review in Part a Final Initial 
Determination Finding No Violation of Section 337 (Dec. 23, 2021) (EDIS Doc. ID 759273) 
(“Resp. Br. on Rev.”). 

6 Complainant Zircon Corporation’s Reply Commission Brief for Review of the Final Initial 
Determination (Jan. 7, 2022) (EDIS Doc. ID 760043) (“Comp. Reply on Rev.”); Respondents 
Reply to Complainant’s Opening Submission Regarding the Commission Notice of Review (Jan. 
10, 2022) (EDIS760055) (“Resp. Reply on Rev.”). 

7 A stud finder is a handheld device for locating wooden framing studs encased behind the finishing 
surface of a wall.  See Complaint at ¶¶ 32–38.  The mechanism by which a stud is detected varies 
and can include a magnetic mechanism or an electronic one, among others.  Id.  Only electric stud 
finders are at issue in this investigation. 
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measurements can be compared.  See id.  By calibrating its sensors to a baseline value that 

corresponds to a portion of wall without a stud, the stud finder can then identify portions of the 

wall that do contain studs based on sensed values that differ from the baseline.  See id. at 1:29–54.  

However, if the user inadvertently calibrated the stud finder over a stud, the stud finder would set 

an erroneous baseline.  See id. 1:54–59.  Prior art stud sensors were capable of detecting such 

erroneous calibration values and alerting the user of the error so that the calibration process could 

be done again.  See id. 1:60–65.  Broadly speaking, the invention of the ’662 patent provides for a 

stud finder that recalibrates itself automatically upon sensing a calibration error, without user 

intervention.  See id. at Abstract.  Figure 2 of the ’662 patent is a diagrammatic representation of 

that automatic recalibration process: 
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JX-1 at Fig. 2; see also id. at 2:48–49 (“FIG. 2 shows a flow chart of an auto-recalibration process, 

in accordance with the present invention.”). 

The second improvement is ergonomic and is claimed in the ’771 and ’185 patents, both 

titled “Hand Tool Having a Pivot Grip for Sensing [A] Measurement[s] Behind a Target Surface.”  

JX-3 at Cover; JX-4 at Cover.  Those patents claim concave or depressed finger grips on opposite 

sides of the stud finder.  See, e.g., JX-3 at Abstract (“An implementation of a system and method 

for a hand tool having a pivot grip is provided.”).  The finger grips are positioned such that a user 

can hold them and move the stud finder as the user’s hand rotates about an axis extending between 

the finger grips.  See id. (“The pivot grip provides an axis of rotation perpendicular and centered 

with a pair of concave finger holds positioned at the grip.”).  Figures 4, 6A, and 6B, which appear 

in both the ’771 and ’185 patents, illustrate a stud finder with the claimed finger grips: 

JX-3 at Figs. 4, 6A, 6B; see also id. at 2:17–21 (describing Figures 4, 6A, and 6B).  The ’771 and 

’185 patents distinguish their claimed grips from those known in the prior art, which they illustrate 

in Figure 1: 
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’771 Patent at Fig. 1; see also id. at 3:8–23 (“FIG. 1 shows top down views of various hand held 

tools, such as a stud sensor or other sensing tool …. None of these sensing tools, however, provide 

a pivoting grip and each have encumbrances when an operator changes a relative positioning 

between the hand tool sensing tool and the operator’s arm.”).  The ’771 and ’185 patents share a 

common specification.  See Order No. 20 at 32. 

C. The Products at Issue

The products at issue in this investigation—those accused of infringement and those relied 

on to demonstrate the existence of a domestic industry—are electronic stud finders.  Certain stud 

finders bearing the DeWalt or Craftsman brand names are accused of infringing the ’662 patent: 
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ID at 3.8  Certain stud finders bearing the Stanley brand name are accused of infringing the ’771 

and ’185 patents: 

Id. 9  Zircon relies on various of its own stud finders to satisfy the domestic industry requirement 

for the ’662 patent10 as well as the ’771 and ’185 patents.11  Id. at 3–4. 

8 The DeWalt DW0100, DeWalt DW0150, Craftsman CMHT77620, Craftsman CMHT77621, and 
Craftsman CMHT77623 (collectively, “accused Craftsman/DeWalt products”) are the specific 
models accused of infringing the ’662 patent. 

9 The Stanley S100, S150, S200, and S300 products (“accused Stanley products”) are the specific 
models accused of infringing the ’771 and ’185 patents. 

10 For the ’662 patent, Zircon relies on the StudSensor™ HD70 OneStep®; MultiScanner® HD800 
OneStep®; MultiScanner® HD900 OneStep®; MultiScanner® HD900c OneStep®; 
StudSensor™ L70 OneStep®; MultiScanner® L350 OneStep®; MultiScanner® L550 OneStep®; 
StudSensor™ 70; StudSensor™ i60 OneStep®; StudSensor™ i65 OneStep®; MultiScanner® 
i320 OneStep®; MultiScanner® i520 OneStep®; StudSensor™ A150; MultiScanner® A200; 
MultiScanner® A250; MultiScanner® A250c; MultiScanner® 740; MultiScanner® i700 
OneStep®; StudSensor™ HD75 OneStep®; MultiScanner® HD850 OneStep®; MultiScanner® 
HD950 OneStep®; MultiScanner® HD950C OneStep®; SuperScan™ K1; SuperScan™ K2; 
SuperScan™ K3; SuperScan™ K4; SuperScan™ M1; SuperScan™ M2; SuperScan™ M3; and 
SuperScan™ M4.  ID at 3–4. 

11 For the ’771 and ’185 patents, Zircon relies on the StudSensor™ HD25; StudSensor™ HD35; 
StudSensor™ HD55; StudSensor™ HD70 OneStep®; MultiScanner® HD800 OneStep®; 
MultiScanner® HD900 OneStep®; MultiScanner® HD900c OneStep®; StudSensor™ L20; 
StudSensor™ L40; StudSensor™ L50; StudSensor™ L70 OneStep®; MultiScanner® L350 
OneStep®; MultiScanner® L550 OneStep®; StudSensor™ EDGE; StudSensor™ e30; 
StudSensor™ e40; StudSensor™ e50; StudSensor™ A100; StudSensor™ A150; MultiScanner® 
A200; MultiScanner® A250; MultiScanner® A250c; StudSensor™ Pro25; StudSensor™ Pro35; 
StudSensor™ Pro45; StudSensor™ Pro55; StudSensor™ WM5; MultiScanner® x85; 
MetalliScanner® MT 7; MetalliScanner® MT X; StudSensor™ HD75 OneStep®; MultiScanner® 
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III. COMMISSION REVIEW OF THE FINAL ID

When the Commission decides to review an initial determination, it reviews the

determination de novo.  Certain Polyethylene Terephthalate Yarn & Prods. Containing Same, Inv. 

No. 337-TA-457, Comm’n Op. at 9 (June 18, 2002).  Upon review, the “Commission has ‘all the 

powers which it would have in making the initial determination,’ except where the issues are 

limited on notice or by rule.”  Certain Flash Memory Circuits & Prods. Containing Same, Inv. 

No. 337-TA-382, USITC Pub. No. 3046, Comm’n Op. at 9–10 (July 1997) (quoting Certain Acid-

Washed Denim Garments & Accessories, Inv. No. 337-TA-324, Comm’n Op. at 5 (Nov. 1992)). 

Commission practice in this regard is consistent with the Administrative Procedure Act.  Certain 

EPROM, EEPROM, Flash Memory, & Flash Microcontroller Semiconductor Devices & Prods. 

Containing Same, Inv. No. 337-TA-395 (Reconsideration), Comm’n Op. at 6 (Dec. 11, 2000); see 

also 5 U.S.C. § 557(b). 

On review, “the Commission may affirm, reverse, modify, set aside or remand for further 

proceedings, in whole or in part, the initial determination of the administrative law judge.” 

19 C.F.R. § 210.45(c).  The Commission also “may take no position on specific issues or portions 

of the initial determination,” and “may make any finding or conclusions that in its judgment are 

proper based on the record in the proceeding.”  Id.; see also Beloit Corp. v. Valmet Oy, 742 F.2d 

1421, 1423 (Fed. Cir. 1984).  Here, aspects of the ID’s determinations in connection with the ’662 

patent, the ’771 patent, the ’185 patent, and the domestic industry requirement of section 337 are 

on review. 

HD850 OneStep®; MultiScanner® HD950 OneStep®; and MultiScanner®.  ID at 4.  For the ’771 
patent alone, Zircon additionally relies on the XL300 and XL500 products.  Id. 
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IV. ANALYSIS

A. The ’662 Patent

In this investigation, Zircon asserted claims 1, 6, 9, 12, 13, 15, 16 and 17 of the ’662 patent. 

Those claims provide (with the disputed limitations in bold): 

1. A method of recalibrating a stud sensing device for finding a
location of a stud positioned behind a surface, the method comprising the
acts of:

holding the stud sensing device at a first location on the surface;  

placing the stud sensing device in an [sic] calibration mode;  

sensing a first density at the first location in the calibration mode; 

setting a calibration value based on the first sensed density; 

placing the stud sensing device in an operating mode; 

moving the stud sensing device to a second location on the surface; 

sensing a second density at the second location; 

setting a second density value based on the second sensed density; 

the stud sensing device determining if it was calibrated over or near 
a stud; and  

the stud sensing device recalibrating itself if it determined that the 
stud sensing device was calibrated over or near the stud. 

* * *

6. The method of claim 1, wherein the act of recalibrating the stud
sensing device includes the stud sensing device resetting the calibration
value based on the second density value.

* * *

9. The method of claim 1, further comprising the acts of:

moving the stud sensing device to a new location on the surface;

sensing a new density at the new location;

resetting the second density value based on the new sensed density;
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the stud sensing device determining if it was recalibrated over or 
near the stud; and 

the stud sensing device recalibrating itself if it determined that the 
stud sensing device was calibrated over or near the stud. 

* * *

12. A stud sensing device capable of automatically recalibrating if it has
erroneously been calibrated at a location over or near a stud, the stud sensing
device comprising:

a first memory adapted to hold a calibration value; 

a second memory adapted to hold a sensed value;  

a sensor adapted to be applied to a surface, thereby determining a 
density behind the surface and providing the sensed value, wherein 
the sensor is operationally coupled to the second memory;  

a comparator adapted to compare the first memory location to 
the second memory location, thereby determining if the 
calibration value represents a value sensed over or near the 
stud, wherein the comparator is operationally coupled to the 
first and second memories; and  

an updater adapted to update the first memory with an updated 
calibration value, wherein the updater is operationally coupled to an 
output of the comparator. 

13. The sensor of claim 12, further comprising a controller adapted to
coordinate operation of the sensor, the comparator and the updater.

* * *

15. The sensor of claim 12, wherein the stud sensing device updates the
calibration value without operator intervention.

16. The method of claim 1, wherein the device recalibrates itself by
updating a calibration value without user intervention.

17. A method of recalibrating a stud sensing device for finding a
location of a stud positioned behind a surface, the method comprising the
acts of:

holding the stud sensing device at a first location on the surface; 

placing the stud sensing device in an [sic] calibration mode; 
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sensing a first density at the first location in the calibration mode; 

setting a calibration value based on the first sensed density; 

placing the stud sensing device in an operating mode; 

moving the stud sensing device to a second location on the surface; 

sensing a second density at the second location; 

setting a second density value based on the second sensed density; 

determining whether the stud sensing device was calibrated over or 
near a stud; 

recalibrating the stud sensing device if the stud sensing device was 
calibrated over or near the stud; 

wherein the act of determining whether the stud sensory device was 
calibrated over or near a stud includes: 

comparing the calibration value to the second density value; and 

determining that the stud sensing device was calibrated over or near 
the stud if the second density value is more than a threshold amount 
less than the calibration value. 

JX-1 at Cls. 1, 6, 9, 12, 13, 15, 16 and 17.12  The ID’s findings concerning infringement, the 

technical prong of the domestic industry requirement, and invalidity with respect to the ’662 patent 

are under review. 

1. Infringement

Zircon asserted that the accused Craftsman/Dewalt products infringe the asserted claims of 

the ’662 patent.  The accused Craftsman/Dewalt products are electronic stud finders with left and 

right capacitive plates used for taking measurements on a wall.  RX-675C at Q/A 20.  The 

measurements taken by these sensors are stored as  values in the source code for the 

12 All of the ’662 patent claim terms construed in the ID were the subject of agreed-upon 
constructions jointly proposed by the parties.  See ID at 20–21. 
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accused Craftsman/Dewalt products.13  Id.  The accused Craftsman/Dewalt products perform a 

series of calculations  values as they search for a stud.  These values include 

the variables  as well as  values 

  See id. at Q/A 29–39.   is a 

value that is 

.14  See id. at Q/A 31.   and  are  values that 

 as the stud finder scans a wall and generates new 

values for 15  See id. at Q/A 30, 39. 

Following initialization of the variables  the 

stud finders perform a  process.  During that process, 

16  See id. at Q/A 33.  The variable 

 is then set .  See id.  In that 

expression, 

  See id. at Q/A 36.  The value 

 is then used in a  with the value  to compute a new value 

for   See id. at Q/A 39.  Thus, with the exception of the initial  value, 

is generally a .  If the value of  ever 

13 While the accused Craftsman/Dewalt products track left and right  values , 
that distinction is not germane to any of the issues under review in connection with the ’662 patent. 
Accordingly, this opinion refers to  values generically without specifying left or right. 

14 The first value for  is set   See RX-675C at Q/A 29. 

15  and  are initially set at  and , respectively.  See RX-675C at Q/A 29. 

16  like the first value of  is initially set   See RX-675C at 
Q/A 29. 
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 value  then the stud finder effectively concludes that 

it was erroneously calibrated and reinitiates this calibration and measurement process from the 

beginning.17  See id. 

a) The “Calibration Value” Limitations

Before the ALJ, the parties disputed whether the accused Craftsman/DeWalt products set 

a “calibration value” as required by independent claims 1 and 12 of the ’662 patent.  ID at 24–29.  

The parties’ dispute invokes, in part, their agreement to construe “calibration value” to mean “a 

reference value resulting from a calibration.”  ID at 20–21; see also id. at 24–25.  The ID further 

refined that construction by explaining that the claimed “calibration value” “must be a reference 

value for future measurements.”  ID at 27.  Referring to the source code for the accused 

Craftsman/DeWalt products, Zircon identified two values that it asserted were the claimed 

“calibration values.”  ID at 24.  The first was  and the second value was 

Id. 

The ID found that the value  in the accused Craftsman/DeWalt products meets 

the “calibration value” limitation because “the value of  is used as a reference for the 

.”  ID at 29.  The Commission now affirms that finding, 

subject to the following supplemental reasoning. 

In their petition for review of the ID, Respondents argued that the ID erred by applying an 

overly broad construction for “calibration value” to find that the  value in th  accused 

Craftsman/DeWalt products practices that limitation.  However, Respondents’ argument depends 

on the application of an overly restrictive interpretation of “calibration value” that departs from 

17 The actual comparison performed by the accused Craftsman/DeWalt stud finders is between 
“
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the parties’ agreed-upon construction for that term.  Specifically, Respondents’ argument requires 

that the claimed “calibration value” be used as part of a decision whether to recalibrate.  See Resp. 

Pet. at 50–51; see also Resp. Br. on Rev. at 5 (Respondents argue that they “have repeatedly and 

consistently stated that, for a value to be a ‘reference value’ as required by the parties’ agreed 

claim construction, the value must be used as a reference for future measurements in the 

recalibration decision, not merely used in a calculation and then immediately overwritten.”).  That 

requirement, however, is inconsistent with the intrinsic evidence and the parties’ stipulated 

construction for “calibration value.”   

The language of the asserted claims of the ’662 patent does not require the claimed 

“calibration value” to be used as part of a comparison to make a recalibration decision.  For 

example, the method of asserted claim 1 recites the step of “setting a calibration value,” but the 

subsequent step of determining whether to recalibrate does not refer back to the previously set 

“calibration value.”  ’662 patent at Cl. 1.  Instead, the method of claim 1 requires only that: 

the stud sensing device determining if it was calibrated over or near 
a stud; and  

the stud sensing device recalibrating itself if it determined that the 
stud sensing device was calibrated over or near the stud. 

Id. 

Subsequent claims 2 and 3, which depend from independent claim 1, are consistent with 

the understanding that a “calibration value” need not necessarily be used in a recalibration 

determination.  In those dependent claims, “comparing the calibration value to the second density 

value” and “determining that the stud sensing device was calibrated over or near the stud [based 

on that comparison]” are recited as additional steps beyond the method of claim 1.  Thus, it follows 

that the “calibration value” of claim 1 need not necessarily be used in a subsequent comparison 

with a second density value to determine if recalibration is necessary. 
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Similarly, the specification’s use of the terms “calibration value” and “reference value” (or 

“reference”) does not indicate that those terms are necessarily involved in a recalibration 

determination.  While a “calibration value” may be used as a reference for a recalibration decision, 

it may also simply be used as a reference value for locating a stud.  Compare ’662 patent at 1:50–

54 (calibration value used as reference value representing wall covering in absence of a stud) with 

id. at 4:53–67 (calibration valued used in conjunction with subsequent capacitance measurements 

to determine if recalibration is necessary).  Indeed, the specification describes “calibration values” 

and “reference values” in prior art stud finders without any automatic recalibration features.  See 

’662 patent at 1:52–54.  Accordingly, a person of ordinary skill in the art would understand the 

term “calibration value” (or “reference value”) to be broad enough to encompass values that are 

used in an automatic recalibration decision as well as those that are not utilized to determine 

whether recalibration is needed, but are reference values for other measurements. 

Respondents’ narrow construction of “calibration value” is also at odds with the parties’ 

stipulated construction of that term.  The parties agreed that “calibration value” should mean “a 

reference value resulting from a calibration.”  RX-83 at Ex. A, p.3.  That stipulated construction, 

which is consistent with the intrinsic evidence of the ’662 patent, does not constrain the meaning 

of “calibration value” by excluding reference values that are not part of a recalibration decision. 

There is no evidence that the parties intended for “calibration value” to take on such a limited 

meaning.  Accordingly, the term “calibration value,” as used in the asserted claims of the ’662 

patent, is not limited to values that are subsequently used to make a recalibration determination in 

a stud finder. 

Having rejected the interpretation of “calibration value” upon which Respondents’ 

noninfringement argument rests, the Commission affirms the ID’s determination that 
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is a “calibration value.”  Respondents do not dispute the ID’s factual findings that 

results from a calibration or that  is a reference for 

.  See Resp. Pet. at 50.  Under the parties’ stipulated construction of 

“calibration value,” those findings are sufficient to support the ID’s determination that 

is a “calibration value” and that the accused products practice that limitation.18 

Concerning the second value that Zircon identified as the claimed “calibration value,” i.e., 

the  value, the ID found that  is not a “calibration value.”  ID at 27.  As the 

Commission has already affirmed the ID’s finding that the value  practices the 

“calibration value” limitation, it need not determine whether the ID correctly found that the 

 value is not also a “calibration value” in the accused Craftsman/DeWalt products.  As 

such, the Commission takes no position on that issue.   

a) The “Comparator” and “Comparing” Limitations

The parties’ other major infringement dispute concerning the ’662 patent involves the 

“comparator” and “comparing” limitations, which appear in claims 12 and 17, respectively.  The 

ID resolved those disputes in Respondents’ favor and found that Complainant failed to show that 

the accused products include “a comparator adapted to compare the first memory location to the 

second memory location, thereby determining if the calibration value represents a value sensed 

over or near the stud,” as required by claim 12, or perform the step of “comparing the calibration 

value to the second density value,” as required by claim 17.  ’662 patent at Cls. 12 and 17; see also 

ID at 36–37, 40. 

18 In its discussion of the “calibration value” limitation, the ID found that the “calibration value” 
does not require a “direct comparison.”  See ID at 28–29.  The Commission has determined to take 
no position on that finding, and it is unnecessary to support the ID’s greater finding that 

 is a “calibration value” in the accused Craftsman/DeWalt products. 
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On review, the Commission has determined to take no position on those issues.  As 

explained infra, the Commission has determined that all of the asserted claims of the ’662 patent 

are invalid as obvious, and thus the Commission need not determine whether the ID correctly 

found that the accused Craftsman/DeWalt products do not practice the “comparator” and 

“comparing” limitations. 

b) Specific Intent to Induce Infringement

In connection with its finding that the accused Craftsman/DeWalt products can be used to 

infringe the methods of asserted claims 1, 9, and 16, the ID found that Zircon established that 

Respondents induced their customers to infringe those claims.  In support of that finding, the ID 

found that “Respondents have had knowledge of Zircon’s infringement allegations with respect to 

the ’662 patent since at least the filing of the amended complaint in [a related] District Court 

action” and that Respondents’ “user manuals show that Respondents intended for their customers 

to use the Accused Craftsman/DeWalt Products to find studs behind walls.”  ID at 43.  Respondents 

petitioned for review of the ID’s finding of induced infringement on the basis that the ID failed to 

find that Respondents possessed a specific intent to induce their customers to infringe claims 1, 9, 

and 16 of the ’662 patent. 

On review, the Commission has determined to take no position on whether Zircon 

established that Respondents possessed the necessary intent to support a finding of induced 

infringement.  The Commission’s determination, infra, that the asserted claims are invalid obviates 

the need to reach this issue. 

2. Domestic Industry – Technical Prong

Turning to section 337’s domestic industry requirement, the ID found that Zircon’s 

domestic industry products practice claims 1, 6, 8, 12, 13, 15, 16, and 17 of the ’662 patent.  On 
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review, the Commission has determined to take no position on that finding.  The Commission’s 

determination, infra, that the asserted claims are invalid obviates the need to reach this issue. 

3. Invalidity

Obviousness was the sole invalidity issue raised by Respondents in connection with the 

’662 patent.  The primary prior art reference Respondents relied on was U.S. Patent No. 6,593,754, 

entitled “Compact Subsurface Object Locator,” naming inventor George R. Steber, et al. 

(“Steber”) (RX-171).  The ID found that Respondents met their burden to show that the asserted 

claims of the ’662 patent would have been obvious only as to claim 17.  See ID at 161. 

Respondents petitioned for review of the ID’s findings that the other asserted claims are not 

obvious, while Complainant petitioned for review of the ID’s finding that claim 17 is obvious. 

The Commission determined to review all of the ID’s obviousness findings as to the ’662 patent, 

and, in its Notice of Review, sought briefing on the level of ordinary skill in the art with respect to 

the ’662 patent and whether the claims of the ’662 patent were obvious according to the framework 

discussed in KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398 (2007).  On review, the Commission has 

determined to reverse the ID’s findings that claims 1, 6, 9, 12, 13, 15, and 16 are not obvious in 

view of the prior art and to affirm the ID’s finding that claim 17 is obvious.   

Before making a determination on obviousness, the Commission, like any other tribunal, 

must make findings on the four factors laid out in Graham v. John Deere Co. of Kansas City, 383 

U.S. 1 (1966).  See id. at 17.  Those factors are:  (1) the level of ordinary skill in the art; (2) the 

scope and content of the prior art; (3) any differences between the prior art and the claims at issue; 

and (4) any secondary indicia of obviousness (or nonobviousness).  Graham, 383 U.S. at 17–18.  

Against the backdrop of those findings, the Commission can determine whether the asserted claims 

would have been obvious in view of the prior art to a person of ordinary skill in the art at the time 

of the invention.  See id. at 17. 
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The Commission sought briefing from the parties on the level of ordinary skill in the art 

for the ’662 patent.  In response, the parties explained that while the ID does not explicitly address 

the level of ordinary skill in the art with respect to the ’662 patent, the parties proposed identical 

levels of ordinary skill in the art for the ’662 patent as they did for the ’703 patent, which was 

previously terminated from this investigation and for which the ALJ did make a finding on the 

level of ordinary skill in the art.  During the Markman phase of this investigation, the ALJ found 

that a “person of ordinary skill in the art for the ’703 patent would have had at least a bachelor’s 

degree in mechanical or electrical engineering (or equivalent degree/experience) plus two years of 

industry experience working with electronic hardware devices.”  Order No. 20 at 9–10.  The parties 

now indicate that they both applied that level of skill in the art to the ’662 patent and the ’703 

patent.  Accordingly, there is no dispute that the ALJ’s finding on the level of skill in the art for 

the ’703 patent is equally applicable to the ’662 patent.  To the extent the ID did not explicitly 

make a finding on the level of ordinary skill in the art for the ’662 patent, the Commission does so 

now and finds that a person of ordinary skill in the art for the ’662 patent would have had at least 

a bachelor’s degree in mechanical or electrical engineering (or equivalent degree/experience) plus 

two years of industry experience working with electronic hardware devices.  See Order No. 20 at 

9–10 (finding same level of skill in the art for the ’703 patent). 

The effect of that finding is to foreclose a challenge directed at Respondents’ expert by 

Zircon based on his own industry experience.  Specifically, Zircon argued that Dr. Messner lacks 

experience “working on devices for detecting objects behind walls.”  Comp. Br. on Rev. at 38–39.  

The implication of Zircon’s argument is that Dr. Messner is not qualified to testify about how a 

person of ordinary skill in the art would interpret the prior art.  However, Zircon cannot undermine 

Dr. Messner’s qualifications by narrowly redefining the level of ordinary skill in the art.  Dr. 
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Messner has a master’s degree and a doctorate in mechanical engineering from the University of 

California at Berkeley, substantially more than two years of experience working with electronic 

hardware devices, and particularized experience with systems that perform their function or 

functions automatically.  See RX-674C at Q/A 3–10.  When Dr. Messner’s credentials are 

compared to the level of skill in the art that Zircon agreed to, there is no question that Dr. Messner 

is qualified to offer an opinion on whether the asserted claims of the ’662 patent would have been 

obvious to a person of ordinary skill in the art at the time of the invention. 

Concerning the scope and content of the prior art, the ID found that Steber teaches all but 

one of the limitations in the asserted claims.  See ID at 53–57, 64–67.  The Commission agrees 

and adopts that finding.  The only limitation that the ID found that Steber does not disclose is the 

automatic recalibration of a sensor once it has been determined that the initial calibration was 

erroneous.  See id. at 58 (acknowledging Respondents’ concession that Steber requires user-

initiated recalibration).  To satisfy that limitation, Respondents relied on three secondary prior art 

references:  German Patent Publication No. DE10159336 (“DE336”) (RX-493); U.S. Patent 

Application Publication No. US 2001/0010460 A1, naming the same inventors as the ’662 patent, 

Lawrence F. Miller and Charles E. Heger (“Miller”) (RX-184); and U.S. Patent Application 

Publication No. 2004/0000918 A1, naming inventor Hughes Sanoner, et al. (“Sanoner”) (RX-609).  

Each of those references teaches a sensor for the detection of objects behind walls that can 

recalibrate automatically. 

The first reference, DE336, describes “a method for the self-adjustment of a sensor as well 

as a self-adjusting sensor, in particular for the capacitive detection of the fill level of a medium in 

a container as well as for distance monitoring.”  RX-493 at ¶¶ [0001].  DE336 explicitly states that 

its invention is not limited, however, to detecting fill levels.  RX-493 at ¶¶ [0035] (“A sensor 
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according to the invention can be used for any application for which a conventional sensor can be 

used.”).  The second reference, Miller, teaches a method for detecting live wires behind walls with 

a device that, when “initially positioned directly over a concealed energized electric conductor is 

automatically re-calibrated.”  RX-184 at Abstract.  The third reference, Sanoner, teaches a 

capacitance-based stud finder with a calibration step that automatically repeats until calibration is 

successful.  RX-609 at ¶¶ [0002], [0132]–[0133]; ID at 62-63 (citing RX-674C at Q/A 170–71).  

Sanoner also explicitly recognizes that stud finders and live wire detectors are similar devices 

under the umbrella of “apparatus for locating objects behind a wall lining.”  RX-609 at [0002]. 

The Commission finds that Steber, DE336, Miller, and Sanoner are within the scope of 

prior art that is relevant to the obviousness of the asserted claims of the ’662.  The Commission 

also finds that those four references share a common field of endeavor insomuch as each is directed 

to devices and methods for detecting objects behind walls.  RX-171 at 1:15–17; RX-493 at [0035]; 

RX-609 at ¶¶ [0002]; RX-184 at ¶¶ [0001].  Zircon’s argument that these four references are not 

from the same field is unpersuasive in the face of the broad statements of applicability in the 

references themselves.  Zircon would limit the field of each reference to the specific exemplary 

embodiment described in each reference, notwithstanding that the references themselves recognize 

the commonality between fill sensors (DE336), live wire detectors (Miller), and stud finders 

(Steber and Sanoner).  The Commission finds, however, that a person of ordinary skill in the art 

would recognize these references as sharing a common field of endeavor with the ’662 patent, i.e., 

sensors for the detection of objects or materials hidden behind a wall.  See, e.g., ’662 patent at 1:7–

10 (describing its field as “sensors that detect objects, such as studs, behind a wall covering, such 

as sheetrock, and more particularly to sensors that detect and correct a miscalibration”); RX-674C 

at Q/A 154 (“[T]he concept of recalibrating a sensor is independent of whether the sensor is moved 
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to detect a stationary object behind a wall, like a stud, or whether the sensor is stationary and 

detects an object moving behind a wall, like liquid or particles.”); see also RX-674C at Q/A 140–

41, 143–45, 147–50, 153–55, 163–64, 170–175.  The Commission finds that all of the limitations 

of the asserted claims are disclosed by Steber in combination with DE336, Miller, and/or Sanoner. 

See RX-674C at Q/A 92–95, 109–139.  This point was undisputed in the parties’ petitions for 

review of the ID.  See Comp. Pet. at 98–99; Comp. Pet. Resp. at 18–34; Resp. Pet. at 23–24.   

Nonetheless, in its briefing on review, Zircon now argues that Steber fails to disclose 

numerous limitations recited in the asserted claims of the ’662 patent.  See Comp. Br. on Rev. at 

47–48 (“Respondents also have failed to show by clear and convincing evidence that Steber 

discloses at least claim elements 1[c], 1[d], 1[e], 1[k], 6, 9[f], 12[b], 12[e], 12[f] 13, 15, 16, 17[a], 

17[c], 17[d] 17[e], 17[k], and 17[n].”).  The Commission finds that Zircon’s belated argument is 

waived because it was not presented in Zircon’s petition for review, and furthermore that it lacks 

explanation or support.  To the extent the Commission can discern the reasoning behind Zircon’s 

argument, it appears to be that Zircon believes Steber would lack certain claim limitations if certain 

of Respondents’ noninfringement arguments based on the interpretation of those limitations were 

adopted, such as for the “calibration mode,” “calibration value,” and “comparator” limitations. 

The Commission, however, has not adopted Respondents’ interpretation for any of those terms. 

As Zircon has offered no additional explanation for why Steber fails to disclose those limitations, 

the Commission declines to alter the ID’s original finding that Steber discloses all of the limitations 

of the asserted claims except for automatic recalibration, which was not challenged in the parties’ 

petitions for review of the ID. 

With respect to objective indicia of nonobviousness, Zircon asserted several such indicia 

before the ALJ, all of which the ID found did not support the nonobviousness of the ’662 patent. 
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ID at 67–71.  Zircon has not challenged those findings and the Commission affirms the ID’s 

finding that Zircon has not established any objective indicia that support the nonobviousness of 

the ’662 patent.  See id. 

Having made findings on the four Graham factors, the Commission now turns to the ID’s 

finding that only claim 17 of the asserted claims of the ’662 patent is invalid.  The ID found that 

the combination of Steber with DE336, Miller, and/or Sanoner disclosed every element of the 

asserted claims of the ’662 patent, and “agree[d] with Respondents that these references in 

combination show that it would have been possible for one of ordinary skill in the art to implement 

automatic recalibration in Steber’s stud finder and that this modification would have likely 

succeeded.”  ID at 63–64. 

Nonetheless, for every claim the ID found nonobvious, it rested its conclusion on a finding 

that Respondents failed to establish that a person of ordinary skill in the art would have been 

“motivated to modify” the manual recalibration of Steber to perform automatic recalibration as 

disclosed in DE336, Miller, or Sanoner.  ID at 59–62, 64–66. 

The Supreme Court in KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398 (2007), explained that 

“if a technique has been used to improve one device, and a person of ordinary skill in the art would 

recognize that it would improve similar devices in the same way, using the technique is obvious 

unless its actual application is beyond his or her skill.”  Id. at 417.  In this investigation, DE336, 

Miller, and Sanoner all disclose electronic devices for sensing objects behind walls that have been 

improved over the prior art by the addition of automatic recalibration to eliminate an additional 

task that the user would otherwise have to perform manually.  See RX-674C at Q/A 71–76.  Steber 

discloses a similar device in the form of a stud finder but with manual calibration.  See id. at Q/A 

64–65, 92–93, 138.  The Commission finds that a person of ordinary skill in the art would 
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recognize the benefit of adding automatic calibration to Steber to improve its stud finder in the 

same way.  See id. at Q/A 151–152, 155–156, 170–171; see also infra (discussing DE336 and 

Miller in detail).   

The Commission finds none of Zircon’s arguments to the contrary to be persuasive.  As a 

general matter, Zircon’s reading of KSR is flawed insomuch as it focuses primarily on a paragraph 

therein explaining that the Federal Circuit’s teaching, suggestion, or motivation (“TSM”) test’s 

original underpinnings rested on the “helpful insight” that: 

Although common sense directs one to look with care at a patent 
application that claims as innovation the combination of two known 
devices according to their established functions, it can be important 
to identify a reason that would have prompted a person of ordinary 
skill in the relevant field to combine the elements in the way the 
claimed new invention does. 

KSR, 550 U.S. at 418.  The paragraph immediately following the one on which Zircon chiefly 

relies, however, cautions against the extension of that “helpful insight” into a “rigid and mandatory 

formula[].”  Id. at 419.  KSR’s observation that the TSM test may provide a sound basis for 

analyzing obviousness under the facts of certain cases should not be read to overshadow the 

overarching holding of KSR, which is that the determination of obviousness is not subject to a rigid 

formula but instead is made using a flexible approach guided by the Graham factors.  See KSR, 

550 U.S. at 415 (“Throughout this Court’s engagement with the question of obviousness, our cases 

have set forth an expansive and flexible approach inconsistent with the way the Court of Appeals 

applied its TSM test here.”).   

When the Commission applies KSR’s flexible approach to the facts here, it finds that a 

person of ordinary skill in the art considering Steber in combination with DE336 and/or Miller19 

19 Respondents do not assert that Steber in combination with Sanoner alone renders the asserted 
claims obvious.  See RX-674C at Q/A 175 (Dr. Messner explaining “Sanoner ’918 considered 
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would recognize that automatic recalibration was advantageously employed in prior art sensors to 

simplify their operation and that the same advantage could be readily applied to an electronic stud 

finder like Steber’s to achieve the same benefit.  See ID at 63–64. 

a) Motivation to Combine Steber and DE336.

The ID concludes that Respondents failed to show a motivation to “modify the manual 

recalibration in Steber to implement the automatic recalibration of DE336,” citing three grounds. 

ID at 59–60.  First, the ID states that “[t]he DE3[3]6 sensor is designed for applications where 

manual calibration would be difficult, while Steber discloses a handheld tool where recalibration 

is easily triggered with a switch.”  Id. at 60.  But DE336 itself touts that one of the advantages of 

the invention claimed therein is that “a large number of conventional sensors can be readily 

retrofitted . . . according to the invention.”  See, e.g., RX-493 at [0034]; id. at ¶ [0035] (“[A] sensor 

according to the invention can be used for any application for which a conventional sensor can be 

used.”); RX-674C at Q/A 72, 141, 152.  The ID references this disclosure in DE336, but offers no 

explanation for discounting it.  See ID at 58–59.  The Commission finds that disclosures throughout 

DE336 teach modifying other sensors to use the disclosed automatic recalibration function.   

Second, the ID cites Complainant’s expert Dr. Chrissan for the point that “the maximum 

and minimum calibration values used for the sensor in DE336 are different from the single 

calibration value used in Steber.”  ID at 59, 60.  But Dr. Chrissan offers no explanation as to why 

this distinction would deter a POSA from combining DE336 with Steber, or why such a 

combination would not be expected to succeed.  Dr. Messner explained in detail why “it would be 

together with either Miller or DE336 or both provides even more reason” the claims would have 
been obvious).  The Commission therefore addresses only the motivation to combine Steber with 
DE336 and/or Miller.   
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straightforward for a [POSA] to program Steber according to the automatic recalibration of 

DE336.”  See RX-674C at Q/A 159; see also id. at Q/A 156.   

Third, the ID faults Respondents for “rely[ing] on citations to the specification of the ’662 

patent, rather than teachings in the prior art,” rejecting the argument as “hindsight.”  ID at 60. 

Even disregarding the statements in the ’662 patent, DE336 notes the advantages of recalibration 

that does not require any external controls or intervention by the user.  See, e.g., RX-493 at [0027], 

[0028]; RX-674C at Q/A 152.  Considering the record as a whole, the Commission disagrees with 

the ID, and finds that Respondents met their burden to show that it would have been obvious to 

combine Steber and DE336. 

b) Motivation to Combine Steber and Miller

The ID found Respondents failed to prove a motivation to combine Steber and Miller 

because “Respondents do not cite any statements in Steber or in Miller identifying a need for 

automatic recalibration or citing any benefits of automatic recalibration.”  ID at 61–62.  

Specifically, the ID stated that “Miller merely describes the benefits of recalibration generally, 

which are also disclosed in Steber.”  Id. (citing RX-184 at [0039]).  The ID reads Miller too 

narrowly.  The paragraph at issue reads:  

[0039] In one embodiment, the instrument is automatically recalibrated when the 
original calibration is performed at or near the point of maximum electric field, i.e., 
the instrument is very near or directly over the concealed conductor. Without 
recalibration, the instrument may fail to detect a hidden electric conductor since 
calibration occurred at the point of maximum signal, and no larger signal will be 
found. In one embodiment, as the instrument moves away from the concealed 
conductor, the electric field level decreases and when there is a sufficient decrease, 
the instrument recalibrates and alerts the user that the instrument is moving away 
from the concealed conductor by either a visual display or an audible indication. 
When the user returns the instrument to the original location where the first 
calibration occurred, the electric field would have increased sufficiently compared 
to the new calibration to trigger an indication indicating the presence of a concealed 
conductor. 
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RX-184 at [0039] (emphasis added).  In context, it is clear Miller is discussing the need for 

automatic recalibration.  Absent an automatic trigger for recalibration, the user would not know 

that the initial calibration was erroneous, and recalibration was even needed.  This is true whether 

the device is detecting electrical wires or studs.  See RX-674C at Q/A 149.  The Commission 

agrees Miller and Dr. Messner’s testimony regarding Miller demonstrate the POSA would be 

motivated to combine Steber and the automatic recalibration disclosed in Miller. 

Moreover, the Commission finds, as the ID did, that the modification of Steber to employ 

automatic recalibration would not have required undue experimentation and the person of ordinary 

skill would have had a reasonable expectation of success.  See ID at 63–64 (“[Steber, DE336, 

Miller, and/or Sanoner] show that it would have been possible for one of ordinary skill in the art 

to implement automatic recalibration in Steber’s stud finder and that this modification would have 

likely succeeded.”); see also RX-674C at Q/A 151, 155–156.  The Commission therefore finds 

that claims 1, 6, 9, 12, 13, and 15-17 are invalid under 35 U.S.C. § 103 because they would have 

been obvious to a person of ordinary skill in the art at the time of the invention based on the prior 

art combination of Steber with DE336, Miller, and/or Sanoner.  Accordingly, the Commission 

finds that there has been no violation of section 337 with respect to the ’662 patent.   

B. The ’771 Patent

In this investigation, Zircon asserted claims 1, 5, 9, 10, 13, 14, 15, and 22 of the ’771 patent. 

Those claims provide (with the disputed limitations in bold): 

1. A hand tool for sensing a measurement behind a target surface, the hand
tool comprising:

a housing;  

a sensor coupled in the housing; and 

a grip having a pair of three-dimensional concave finger holds positioned at 
opposite sides of the grip to provide an axis of rotation.  
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5. The hand tool of claim 1, further comprising:

a power button;

wherein the power button is positioned in one of the pair of three-
dimensional concave finger holds.

9. The hand tool of claim 1, wherein the hand tool comprises a stud finder.

10. The hand tool of claim 1, wherein the sensor comprises a capacitive sensor.

13. A hand tool for sensing a measurement behind a target surface, the hand
tool comprising:

housing means for providing a housing to the hand tool; 

sensing means for sensing a hidden characteristic, wherein the sensing 
means is coupled in the housing means; and  

gripping means for gripping and for providing an axis of rotation. 

14. The hand tool of claim 13, further comprising a switching means to energize
the tool.

15. The hand tool of claim 14, wherein the switching means is mechanical.

17.20 A method for using a hand tool against target surfaces, wherein the hand 
tool comprises a grip having a pair of three-dimensional concave finger holds 
positioned on the grip to provide an axis of rotation, the method comprising:  

providing the hand tool; 

holding the hand tool with a thumb at a first three-dimensional concave 
finger hold of the pair of three-dimensional concave finger holds and with 
a finger at a second three-dimensional concave finger hold of the pair of 
three-dimensional concave finger holds;  

positioning the hand tool against a first target surface; and 

rotating the hand tool about the axis of rotation relative to the finger 
and thumb. 

20 Zircon did not assert infringement of claim 17.  However, claim 17 is the independent claim 
from which asserted claim 22 depends and is thus reproduced here and discussed in connection 
with the Commission’s analysis of the ’771 patent. 
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22. The method of claim 17, further comprising detecting a hidden object 
behind the first target surface; and indicating to an operator detection of the hidden 
object.

JX-3 at Cls. 1, 5, 9, 10, 13, 14, 15, 17, 22.  The ID’s findings concerning infringement, anticipation, 

and obviousness with respect to the ’771 patent are under review. 

1. Infringement

Zircon asserted that the accused Stanley products infringe the asserted claims of the ’771 

patent.  The central feature of the Stanley products around which the parties’ infringement dispute 

revolves is the shape of the finger holds on either side of the products: 

ID at 3 (green circles added by Commission).  Though the accused Stanley products differ in how 

much of their finger holds is covered in black rubber, that difference is immaterial to the issues 

surrounding whether the accused Stanley products practice the asserted claims of the ’771 patent. 

Rather, the parties’ infringement dispute centers primarily on the lateral ridge that forms the upper 

boundary of each finger hold: 
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RX-677C at Q/A 66 (annotation in original).  The Commission’s findings concerning this lateral 

ridge in the context of infringement are applicable to each of the accused Stanley products. 

Before the ALJ, the parties disputed whether the accused products practice the “axis of 

rotation” limitation that appears in every asserted claim of the ’771 patent.  The “axis of rotation” 

term was construed by the ALJ in his Markman order to mean “an imaginary line between two 

points about which a body is allowed to rotate, excluding finger holds that are designed to resist 

rotational movement.”  See Order No. 20, at 27–31.  The ALJ adopted the latter portion of that 

construction—“excluding finger holds that are designed to resist rotational movement”—based on 

statements made during prosecution to distinguish the claims of the ’771 patent over a prior art 

patent also owned by Zircon, U.S. Patent No. 6,249,113, naming inventors Norman L. Krantz and 

Donald D. Kook (“Krantz”).  As seen in the following image, Krantz disclosed a stud finder with 

a series of finger holds on each side: 

ID at 23.  The examiner initially rejected the asserted claims of the ’771 patent on the basis that 

Krantz anticipated the claims.  Order No. 20, at 30.  The applicant eventually overcame that 

rejection by, among other things, distinguishing the finger holds of Krantz.  Key to the applicant’s 

successful distinction of Krantz was its argument that the finger holds of Krantz were designed to 

resist rotational movement.  See id. (summarizing arguments overcoming rejection).  The ALJ 
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incorporated that distinction of Krantz into the construction of “axis of rotation” by including the 

provision “excluding finger holds that are designed to resist rotational movement.”  Neither party 

petitioned for review of the ALJ’s construction of “axis of rotation,” and the Commission now 

affirms that construction. 

The ID found that the accused Stanley products do not have an “axis of rotation” because 

the lateral ridge at the top of their finger holds is “designed to resist rotational movement.”  ID at 

80. The ID’s explanation for why that ridge prevents rotation was based on the testimony of both 

sides’ experts.  See id.  The ID relied on Zircon’s expert’s testimony that “the top ridge of the 

Accused Stanley Products is designed to prevent the device from slipping out of the user’s hand,” 

id. (citing CX-802 at Q/A 76; Tr. at 247–48), and on Respondents’ expert’s testimony that “a ridge 

that prevents the device from slipping out of the user’s hand will necessarily resist rotational 

movement when the device is held with multiple fingers extending along the length of the ridge, 

which is how the Accused Stanley Products are designed to be held,” id. (citing RX-677C at Q/A 

66).  The ID went on to support its finding by analogizing the accused devices to the device of 

Krantz and to the prior art devices described in Figure 1 of the ’771 and ’185 patents.  ID at 80–

81. 

The Commission has determined to reverse the ID’s finding that the accused products do 

not practice the “axis of rotation” limitation due to the presence of the lateral ridge in the accused 

Stanley products.  The Commission finds ample evidence in the record showing that the accused 

products may be rotated about an axis between a user’s thumb and forefinger with no apparent 

encumbrance from the top ridge.  For example, a tear-down report of the accused devices includes 

the following images showing the user’s hand rotate while moving one of the accused products: 
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CX-109.5C at 13–14.  As seen in these images, the top ridge of the accused products does not

encumber rotational movement of the user’s hand.  As another example, the record includes four 

promotional videos, one for each accused Stanley product, produced by Respondents, that show 

the accused products being held in the same manner as the above photos and with the tool in 

different orientations along the axis connecting the user’s thumb and index finger.  See CX-540C, 

CX-541C, CX-542C, and CX-543C.  And still further, Zircon’s expert testified that he confirmed

via his own testing of the accused Stanley products that “[t]here is nothing about the design of the 

Stanley grips which limits or restricts rotation in any way.”  CX-802C at Q/A 69; see also id. at 

Q/A 71 (describing observations of multiple users rotating the accused Stanley products about an 

axis of rotation without restriction).  The Commission finds that collectively this evidence 
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persuasively supports a finding that the accused Stanley products have an “axis of rotation” and 

that the lateral ridge in the accused Stanley products does not restrict or limit rotation of the device. 

The ID’s contrary finding concerning the lateral ridge largely tracks a flawed argument 

advanced by Respondents through their expert witness.  Specifically, the ID, like Respondents’ 

expert, reasoned that the lateral ridge resists rotation because, when the accused Stanley products 

are held with additional fingers beyond the thumb and index finger, those additional fingers contact 

the lateral ridge and encumber rotation.  See ID at 80 (citing CX-802C at Q/A 76; Tr. at 247–48; 

RX-677C at Q/A 66).  Indeed, the ID explicitly found that “a ridge that prevents the device from 

slipping out of the user’s hand will necessarily resist rotational movement when the device is held 

with multiple fingers extending along the length of the ridge, which is how the Accused Stanley 

Products are designed to be held.”  Id.  However, this finding is contradicted by Respondents’ own 

product videos.  Those videos show the accused Stanley products being held with multiple fingers 

without precluding the user’s thumb and index finger from gripping the devices at different angles 

about an axis of rotation: 

CX-540C at 00:14, 00:35.  Neither the ID nor Respondents offer any explanation of why or how

the lateral ridges on the accused Stanley products resist the rotation of a user’s hand between the 

two positions shown in the screen captures reproduced above. 
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Ultimately, the ID’s finding that the accused devices resist rotation is dependent on a user 

holding the devices with multiple fingers.  The asserted claims of the ’771 and ’185 patents, 

however, do not require holding the claimed stud finders with multiple fingers, and thus the fact 

that it is possible, but not required, to hold the device in a way that may resist rotation does not 

preclude a finding infringement.  “[I]nfringement is not avoided merely because a non-infringing 

mode of operation is possible.”  Core Wireless Licensing S.A.R.L. v. Apple Inc., 899 F.3d 1356, 

1363 (Fed. Cir. 2018).  Still further, whether Respondents intended for the accused devices to be 

held with multiple fingers is wholly irrelevant to direct infringement.  See Intel Corp. v. U.S. Int’l 

Trade Comm’n, 946 F.2d 821, 832–33 (Fed. Cir. 1991) (affirming Commission’s finding of 

infringement for microchips that were capable of infringement even though Respondent professed 

no intent for them to be so used).  When the inapposite “multiple finger” reasoning is set aside, 

little other than the conclusory testimony of Respondents’ expert is left to support the ID’s finding 

that the accused devices do not practice the “axis of rotation” limitation.21 

For these reasons, the Commission has determined to reverse the ID’s finding that the 

accused Stanley products do not practice the “axis of rotation” limitation in the asserted claims of 

the ’771 patent.  The Commission finds that the record demonstrates that Complainant met its 

burden to show the accused products infringe the asserted claims of the ’771 patent by a 

preponderance of the evidence.  Because the absence of the “axis of rotation” limitation was the 

sole basis for the ID’s finding that the accused products do not practice claims 1, 5, 9, and 10 of 

21 The Commission acknowledges that the ID also concluded that the lateral ridges in the accused 
Stanley products were analogous to features of prior art stud finders described in the ’771 patent 
specification and in Krantz that resist rotation.  See ID at 80–81.  However, neither Krantz nor the 
prior art described in the ’771 patent includes a feature like the lateral ridge in the accused Stanley 
products.  Accordingly, those prior art references are not probative of whether the accused Stanley 
products resist rotation due to their lateral ridge. 
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the ’771 patent, the Commission’s determination to reverse the ID’s finding that the accused 

Stanley products lack an “axis of rotation” necessarily requires reversal of the ID’s findings that 

claims 1, 5, 9, and 10 are not infringed by the accused Stanley products. 

The same conclusion does not follow for claims 13, 14, and 15, which the ID found not 

infringed for the additional reason that Zircon “failed to offer any infringement analysis under the 

means-plus-function construction for ‘gripping means.’”  ID at 84.  Accordingly, the Commission 

affirms the ID’s finding that claim 13, 14, and 15 are not infringed by the accused Stanley products. 

Similarly, for claim 22, the Commission affirms the ID’s finding of noninfringement based on the 

ID’s finding that Zircon failed to present evidence showing that anyone other than Zircon’s expert 

(and his associates) ever actually performed the methods of claim 22 (and unasserted claim 17 

from which it depends) and failed to present evidence showing that Respondents induced anyone 

to infringe those methods.  See ID at 86–87. 

2. Invalidity

Respondents argued before the ALJ that all of the asserted claims of the ’771 patent were 

invalid as anticipated by Zircon’s original stud finder, the “Zircon 1.”  The ID found that the Zircon 

1 did not anticipate independent claim 1 solely because it lacked an “axis of rotation.”  ID at 94. 

The ID’s reasoning in support of that finding parallels its reasoning in the context of infringement 

insomuch as it observes that the finger holds in the Zircon 1 “extend down the length of the device 

for gripping with the user’s entire hand,” and “[a]long the length of these finger holds there is a 

narrow top edge, which is an encumbrance that is designed to resist rotational movement.”  ID at 

94–95.  In a footnote, the ID expressly likens the top edge of the Zircon 1 finger holds to the lateral 

ridge in the accused products.  ID at 95, n.11.  The ID cites no other evidence in support of its 

statement that the top edge of the Zircon 1 resists rotational movement.  See ID at 95. 
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As explained, supra, the Commission has determined to reverse the ID’s finding that the 

lateral ridges in the accused Stanley products resist rotation and thus preclude the accused products 

from practicing the “axis of rotation” limitation.  So too here, in the context of invalidity, the 

Commission has determined to reverse the ID’s finding that the Zircon 1 stud finder lacks an “axis 

of rotation” based on a substantially less pronounced lateral ridge than what is present in the 

accused products.  The finger holds and lateral ridge of the Zircon 1 on which the ID focused are 

visible in the following images reproduced in the ID: 

ID at 93 (citing RDX-4C at 6).  The Commission finds that the presence of these lateral ridges in 

the Zircon 1 do not resist rotation and thus cannot support the ID’s finding that the Zircon 1 device 

lacks an “axis of rotation.”  The Commission’s conclusion is consistent with the testimony of 

Respondents’ expert, who testified that the finger holds of the Zircon 1 are not designed to resist 

rotational movement.  See RX-676C at Q/A 115; Tr. at 561:4-562:1.  Moreover, Zircon conceded 

in its response to the Commission’s Notice of Review that there is no evidence supporting the ID’s 
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finding that the lateral ridge in the Zircon 1 device prevents rotation.  See Comp. Br. on Rev. at 60 

(stating that “there is no affirmative evidence supporting such a finding”).22 

The Commission’s finding that the Zircon 1 device teaches the “axis of rotation” limitation 

necessarily requires finding that claims 1, 5, 9, and 10 of the ’771 patent are anticipated by Zircon 

1, since the ID’s contrary findings were based solely on the absence of the “axis of rotation” 

limitation in the Zircon 1 stud finder.  The ID’s findings that claims 13, 14, 15, 1723, and 22 of the 

’771 patent are not anticipated by the Zircon 1 are supported by additional grounds beyond the 

absence of an “axis of rotation” and thus the Commission affirms the ID’s finding of no 

anticipation as to those claims. 

C. The ’185 Patent

In this investigation, Zircon asserted claims 1, 2, 5-11, 13-15, 17, and 20-22 of the ’185 

patent.  Those claims provide (with the disputed limitations in bold): 

1. A stud finder for sensing a measurement behind a target surface, the stud
finder comprising:

a housing;  

a sensor coupled in the housing; and 

only two depressed finger holds positioned at opposite sides of a grip 
allowing pivoting to provide an axis of rotation.  

2. The stud finder of claim 1, further comprising:

22 Zircon spends substantial portions of its brief on review addressing issues beyond the scope of 
the questions in the Commission’s Notice of Review, such as whether the Zircon 1 has “finger 
holds” and whether it meets the separate “running board” limitation that appears in a subset of the 
asserted claims of the ’771 patent.  See Comp. Br. on Rev. at 59–62.  These arguments are 
unresponsive to the Commission’s Notice of Review and thus fail to show that the lateral ridge in 
the Zircon 1 resists rotational movement. 

23 Claim 17 was not asserted but is relevant to invalidity because claim 22 depends from it, and in 
order to determine whether or not claim 22 is anticipated, an analysis of claim 17 is necessary.   



39 

PUBLIC VERSION

a power button; 

wherein the power button is positioned in one of the two depressed finger 
holds.  

5. The stud finder of claim 1, further comprising a running board.

6. The stud finder of claim 5, wherein the running board isolates a thumb and
a finger from the target surface.

7. The stud finder of claim 5, wherein the running board distances a thumb
and a finger from the target surface.

8. The stud finder of claim 5, wherein the running board inhibits a thumb and
a finger from inadvertently touching the target surface.

9. The stud finder of claim 5, wherein the running board provides a barrier
between:

a thumb and a finger; and 

the target surface.  

10. The stud finder of claim 1, wherein the housing forms an acute angle at a
front edge in a side view for a side comprising one of the two depressed finger
holds.

11. The stud finder of claim 10, wherein the acute angle is 70 degrees or less.

13. The stud finder of claim 1, wherein the housing forms a V-notch at a center
of a front side in a top-down view.

14. A stud finder for sensing a measurement behind a target surface, the stud
finder comprising:

housing means for providing a housing to the stud finder; 

sensing means for sensing a hidden characteristic, wherein the sensing 
means is coupled in the housing means;  

gripping means for gripping and for providing an axis of rotation, 
wherein the gripping means comprises only two depressed finger holds 
positioned at opposite sides allowing pivoting to provide an axis of 
rotation; and  

a running board means to distance a thumb and a finger from the target 
surface.  
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15. The stud finder of claim 14, further comprising a switching means, within 
the gripping means, to energize the stud finder.

17. A method for using a stud finder against target surfaces, wherein the stud 
finder comprises a grip having only two depressed finger holds allowing pivoting 
to provide an axis of rotation, the method comprising:

providing the stud finder with the only two depressed finger holds; 

holding the stud finder with a thumb at a first depressed finger hold of the 
two depressed finger holds and with a finger at a second depressed finger 
hold of the two depressed finger holds;  

positioning the stud finder against a first target surface; and 

rotating the stud finder about the axis of rotation relative to the thumb and 
the finger. 

20. The method of claim 17, further comprising:

detecting a hidden object behind the first target surface; and

indicating to an operator detection of the hidden object.

21. The method of claim 17, wherein holding the stud finder comprises
energizing the stud finder with at least one of the thumb and the finger using one
of the two depressed finger holds.

22. The method of claim 17, further comprising distancing the thumb and the
finger from the target surfaces with a running board.

JX-4 at Cl. 1, 2, 5-11, 13-15, 17, 20-22.  The ID’s findings concerning claim construction, 

infringement, anticipation, and obviousness with respect to the ’185 patent are under review. 

1. Infringement

a) The “Axis of Rotation” Limitation

Zircon alleged that the accused products infringe claims 1, 2, 5–11, 13–15, 17, and 20–22 

of the ’185 patent.  As expressly noted by the ID, the disputes over infringement of the asserted 

claims of the ’185 patent are co-extensive with the infringement disputes over the asserted claims 

of the ’771 patent.  ID at 117.  The parties appear to agree as their petitions for review of the ID 

addressed the ’771 and ’185 patents jointly.  Accordingly, for the same reasons that the 
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Commission has determined to reverse the ID’s findings that the accused Stanley products do not 

practice the “axis of rotation” limitation of the asserted claims of the ’771 patent, the Commission 

has likewise determined to reverse the ID’s finding that the accused Stanley products do not 

practice the “axis of rotation” limitation in the asserted claims of the ’185 patent.  That 

determination requires a concomitant reversal of the ID’s findings that claims 1, 2, 5–9, and 13 are 

not infringed by the accused products.  For claims 10 and 11, the Commission’s determination on 

the “axis of rotation” limitation requires reversal of the ID’s findings that the S100 and S150 

accused Stanley products do not infringe those claims.  The ID’s findings that the S200 and S300 

accused Stanley products do not infringe claims 10 and 11are supported by additional alternative 

grounds supporting noninfringement that are specific to those products, and which we affirm.  See 

ID at 122.  The ID’s findings that the accused products do not infringe the methods of claims 17 

and 20–21 likewise remain supported regardless of whether the accused products have an “axis of 

rotation.”  See ID at 126–28.  We affirm those findings.  The ID’s infringement findings for claims 

14 and 15 turn on the separate limitation “gripping means,” which is discussed in the following 

section.   

b) The “Gripping Means” Limitation

Claims 14 and 15 of the ’185 patent include a “gripping means” limitation.  The ID stated 

that the parties “agreed to construe ‘gripping means’ in claim 14 to be subject to means plus 

function interpretation.”  ID at 115–16 (citing RX-83).  But the stipulation the ID cited says the 

opposite: “The parties agree that the ‘gripping means’ in claim 14 (and claim 15 dependent 

therefrom) is not subject to a means plus function interpretation.”  RX-83 at Ex. A, p.3.  The ID 

appears to have conflated the means-plus-function construction for “gripping means” the parties 

agreed to apply for the ’771 patent with the parties’ opposite agreement for “gripping means” in 

the ’185 patent.  Accordingly, the ID erred in stating that the parties assigned “gripping means” a 
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means-plus-function construction in the ’185 patent.  The consequence of that error was that the 

ID wrongly criticized Zircon for failing to supply a means-plus-function construction and 

infringement analysis for “gripping means” in connection with claims 14 and 15 of the ’185 patent. 

See ID at 123–24. 

The parties agreed, in response to the Commission’s Notice of Review, that they did not 

stipulate to give “gripping means” a means-plus-function construction.  Still further, the parties’ 

briefs on review show that there is no dispute among them that the accused products include the 

claimed “gripping means,” which Complainant construes as a “grip” with a “concave design,” see 

Comp. Reply Br. on Rev. at 69–70, and which Respondents construe merely as a “grip” or 

“handle,” Resp. Br. on Rev. at 80.  The Commission agrees and finds that, under either 

formulation, the accused products include the claimed “gripping means.”  Because the 

Commission has also found that the accused Stanley products include an “axis of rotation,” and 

because there are no other disputes concerning infringement of claims 14 and 15 by the accused 

Stanley products, the Commission has determined to reverse the ID’s finding that the accused 

products do not infringe claims 14 and 15 of the ’185 patent. 

2. Invalidity

Just as with the ’771 patent, Respondents asserted that all of the asserted claims of the ’185 

patent are anticipated by the prior art Zircon 1 stud finder.  And, as with the ’771 patent, the ID 

relied extensively on its finding that the lateral ridge in the Zircon 1 resisted rotational movement, 

thus precluding it from teaching the “axis of rotation” limitation.  As explained above in the context 

of the ’771 patent, the Commission found that the lateral ridge of the Zircon 1 stud finder does not 

resist rotation and thus found that the Zircon 1 stud finder includes the claimed “axis of rotation.”  

Those findings require reversal of the ID’s findings that claims 1 and 2 of the ’185 patent are not 

anticipated by the Zircon 1 stud finder.  The ID’s findings of no anticipation as to the remaining 
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asserted claims of the ’185 patent remain intact because those findings are supported by additional 

grounds other than the absence of an “axis of rotation” in the accused products. 

Turning to obviousness, given the Commission’s findings that claims 1 and 2 of the ’185 

patent are anticipated by the Zircon 1 stud finder, the Commission takes no position on whether 

the combination of Zircon 1 with other prior art, such as U.K. Patent Application No. GB 2188432 

(RX-188, “GB432”), renders those same claims obvious. 

For claims 5–9 of the ’185 patent, the ID found “that the limitations of claims 5-9 are 

disclosed in GB432 and it would have been obvious to one of ordinary skill in the art to modify 

prior art stud sensors to add running boards meeting the limitations of these claims.”  ID at 142. 

Nonetheless, the ID found that claims 5–9 were not obvious in view of Zircon 1 and GB432 

because neither disclosed the “axis of rotation” limitation.  Id.  Because the Commission has 

determined to reverse the ID’s finding that Zircon 1 does not teach an “axis of rotation,” the sole 

ground on which the ID found claims 5–9 nonobvious no longer applies.  Accordingly, the 

Commission finds that claims 5–9 of the ’185 patent are invalid as obvious. 

The situation is similar for claims 10, 11, and 13.  For those claims, the ID found that U.S. 

Design Patent No. D455,430, naming inventor Norman L. Krantz (RX-511, “Krantz ’430)” teaches 

the acute angle required by the additional limitations of claims 10 and 11 and the v-notch required 

by claim 13.  ID at 142–43; see also RX-676C at Q/A 282–84.  The ID further found that Zircon 

“[did] not dispute Respondents’ argument that a person of ordinary skill in the art would have been 

motivated to add a V-notch and acute angle to a stud finder.”  ID at 142.  Nonetheless, the ID 

found that claims 10, 11, and 13 were not obvious in view of Zircon 1 and Krantz ’430 due to the 

absence of an “axis of rotation” in either prior art reference.  Id. at 143.  Because the Commission 

has determined to reverse the ID’s finding that Zircon 1 does not teach an “axis of rotation,” the 
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sole ground on which the ID found claims 10, 11, and 13 nonobvious no longer applies. 

Accordingly, the Commission finds that claims 10, 11, and 13 of the ’185 patent are invalid as 

obvious. 

For claim 14, the ID rejected Respondents’ obviousness argument based on Zircon 1 and 

GB432 due to the absence of the axis of rotation limitation and because Respondents did not 

provide a means-plus-function meaning and analysis to the “gripping means” limitation.  ID at 

144. As discussed above, neither of those grounds for rejecting Respondents’ obviousness 

argument remains valid.  Zircon 1 clearly teaches a “gripping means” with two depressed finger 

holds, and as explained above in the context of claims 5–9, GB432 discloses a running board, and 

a person of ordinary skill would have found it obvious to modify Zircon 1 by adding a running 

board like that in GB432.  See ID at 141–142; RX-676C at Q/A 235–237.  Based on those findings, 

as well as the finding that Zircon 1 discloses an “axis of rotation,” the Commission finds that claim 

14 of the ’185 patent is invalid as obvious in view of Zircon 1 and GB432.  That finding also leads 

to the related finding that claim 15 is obvious based on the combination of Zircon 1 and GB432 

given that the ID’s sole reason for finding claim 15 nonobvious was that claim 14 was not obvious. 

ID at 144.  The Commission affirms the ID’s findings that the methods of claims 17 and 20–22 

are not obvious. 

D. Domestic Industry

A complainant must establish that “an industry in the United States, relating to the articles 

protected by the patent, … exists or is in the process of being established” to receive relief under 

section 337 based on patent infringement.  19 U.S.C. § 1337(a)(2).  Section 337 explains that a 

complainant can make that showing by demonstrating, “with respect to the articles protected by 

the patent … — (A) significant investment in plant and equipment; (B) significant employment of 

labor or capital; or (C) substantial investment in its exploitation, including engineering, research 
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and development, or licensing.”  Id. § 1337(a)(3).  The Commission has typically referred to its 

analysis of whether a complainant’s investments meet the statutory requirement for significance 

or substantiality as the “economic prong” of the domestic industry requirement.24 

Before the ALJ, Zircon attempted to show that it satisfied the economic prong of the 

domestic industry requirement under each of the three subparagraphs of section 337(a)(3), that is, 

significant investment in plant and equipment; significant employment of labor or capital; and 

substantial investment in its exploitation, including engineering, research and development, or 

licensing.  See Comp. Post-Hr’g Br. at 184–95.  However, the ID found that Zircon’s evidence 

was insufficient to carry its burden, and thus found that Zircon had not established that it satisfied 

the domestic industry requirement. 

With respect to Zircon’s investments in plant and equipment, the ID first recognized that 

Zircon’s expert aggregated the domestic industry products for the ’662 patent, the ’771 patent, and 

the ’185 patent for the purpose of addressing the significance of Zircon’s investments.  ID at 148, 

n.15.  Notwithstanding that failing, the ID considered Zircon’s aggregated investments across all 

of the domestic industry products and concluded that those investments were not significant.  In 

so finding, the ID reasoned that Zircon’s aggregated expenditures on plant and equipment 

amounted to between  of Zircon’s revenues for each year.  Id. at 149.  Using those 

percentages, the ID reasoned that Zircon’s plant and equipment investments amounted to a 

domestic “value added” of  of the value of its domestic industry products, which the 

ID found was not a quantitively significant amount.  Id. at 149–50.  The ID went on to acknowledge 

that Zircon offered an alternative quantification of its plant and equipment investments based on a 

24 The Commission’s analysis of whether a complainant has established the existence of “articles 
protected by the patent” is typically referred to as the “technical prong” of the domestic industry 
requirement. 
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comparison to its profits.  Id.  at 150.  However, the ID rejected that approach based on a lack of 

precedential support.  Id. 

With respect to Zircon’s investments in labor and capital, the ID again recognized that 

Zircon’s expert aggregated the domestic industry products for the ’662 patent, the ’771 patent, and 

the ’185 patent for the purpose of addressing the significance of Zircon’s investments.  See id. at 

150, n.18 (citing n.15).  Nonetheless, the ID went on to analyze Zircon’s aggregate investments 

across all of its domestic industry products.  In its analysis, the ID explained that Zircon’s expert 

used a revenue-based allocation to conclude that Zircon expended approximately  on 

labor in connection with its domestic industry products between 2015 and 2020, which amounted 

to  of Zircon’s domestic industry product revenue each year over the same period.  Id. 

at 150–51.  The ID rejected Zircon’s calculations on the basis that Zircon “improperly aggregated 

its expenditures for all domestic employees, including those engaged in sales and marketing and 

administrative overhead for these activities,” which the ID explained “are typically excluded from 

a domestic industry analysis.”  Id. at 151 (citing Certain Kinesiotherapy Devices and Components 

Thereof, Inv. No. 337-TA-823, Comm’n Op. at 29-30 n.8 (July 12, 2013), rev’d on other grounds 

sub nom., Lelo Inc. v. Int’l Trade Comm’n, 786 F.3d 879 (Fed. Cir. 2015)).  Per the ID, if sales 

and marketing expenditures had been excluded, Zircon’s labor investments would be similar in 

amount to its investment in plant and equipment and would therefore not be significant.  Id. at 152. 

Further, the ID found Zircon’s expert’s revenue-based allocation of labor costs to domestic 

industry products unreliable in the context of engineering activities because “the critical 

investments for the domestic industry products were likely to have occurred years in advance of 

the products being sold.”  Id.  And, still further, the ID found Zircon’s expert’s analysis of Zircon’s 
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payments to U.S. vendors to be unreliable and found that Zircon failed to tie its payments to such 

vendors to the domestic industry products.  Id. 

With respect to Zircon’s investments in engineering and research and development, the ID 

again recognized that Zircon’s expert aggregated the domestic industry products for the ’662 

patent, the ’771 patent, and the ’185 patent for the purpose of addressing the significance of 

Zircon’s investments.  See id. at 153, n.19 (citing n.15).  As with Zircon’s plant and equipment 

expenses and labor expenses, the ID nonetheless went on to consider the substantiality of Zircon’s 

aggregated engineering and research and development investments.  For those aggregated 

investments, however, the ID explained that Zircon failed to establish a nexus between those 

investments and any of its asserted patents.  Id. at 155. 

The ID also addressed an alternative theory advanced by Zircon that would apply only to 

the ’662 patent.  Zircon’s alternative theory for showing substantial investments in research and 

development focused on the engineering costs associated with a specific project for the 

development of the   Id. at 153–54.  Zircon asserted that the  incorporates 

the functionalities of the ’662 patent and accounted for  of Zircon’s research and development 

spending since 2010.  Id. at 154.  While the ID agreed that the  implements 

functionalities that practice the ’662 patent, the ID found that the evidence Zircon relied on for 

allocating  of Zircon’s research and development costs to the  was unreliable.  Id. 

at 156.  Specifically, the ID found that the testimony of Zircon’s President and Chief Operating 

Officer, Mr. Bourque, as to the  figure lacked the support of corroborating evidence and was 

unreliable.  Id.  The ID further found that Zircon’s expert relied solely on Mr. Bourque’s assertion 

of the  value in his own analysis.  Id.  Accordingly, the ID found that the evidence of record 

was insufficient to conclude that Zircon’s investments in the  were substantial.  Id. at 
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156–57.  The ID’s findings on the economic prong of the domestic industry requirement are now 

on review. 

On review, the Commission has determined to affirm, with modified reasoning, the ID’s 

finding that Zircon failed to establish that it satisfies the economic prong of the domestic industry 

requirement.  As recognized by the ID, Zircon’s attempt to show the investments it has made in 

each of the three statutory categories and whether these investments are significant or substantial 

investments in a domestic industry related to the articles protected by its patents is marred by its 

aggregation of its investments across all of its domestic industry products.  Id. at 148 n.15.  Such 

aggregation is problematic here where multiple patents and numerous domestic industry products 

are at issue and where many of those domestic industry products practice less than all of the 

asserted patents.  Under such facts, aggregating investments in different domestic products that 

practice different patents effectively precludes the Commission from quantifying the amounts of 

the investments in each statutory category and determining the significance of Zircon’s 

investments with respect each of its asserted patents.  By way of example, 90% of Zircon’s 

investments in its domestic industry products could be attributable to products that practice the 

’662 patent, and only 10% could be attributable to products that practice the ’771 and ’185 patents. 

The opposite could also be true, or the distribution could be fifty-fifty.  The point is that, by 

aggregating all of its investments across domestic industry products that practice different asserted 

patents, Zircon has failed to provide the Commission with an adequate basis to evaluate the 

investments and the significance of those investments with respect to each asserted patent. 

Despite recognizing the error in Zircon’s aggregation of its investments across distinct 

groups of domestic industry products, the ID nonetheless attempted to evaluate the significance of 

those aggregated investments.  On review, the Commission has determined to take no position on 
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that portion of the ID’s analysis because that analysis does not address whether Zircon has met the 

statutory requirement to show the existence of “an industry in the United States, relating to 

the articles protected by the patent.”  19 U.S.C. § 1337(a)(2).  Given the differences between the 

patents and covered products in this case, Zircon cannot show the existence of an industry in the 

United States relating to the article protected by the ’662 patent by including investments in articles 

protected only by the ’771 and ’185 patents and vice versa.  And yet, that is precisely what Zircon 

has attempted to do in this investigation.  By Zircon’s own admission, substantial numbers of the 

domestic industry products it has relied on practice only the ’662 patent or only the ’771 and ’185 

patents.  See Comp. Reply on Rev. at 123–24.  The following diagram from Zircon’s reply brief 

on review shows the breakdown of how many domestic industry products practice each patent: 

Id. at 124.  As seen in this diagram, of fifty-seven domestic industry products relied on by Zircon 

in this investigation, only fourteen practice all three of the asserted patents.  Thirty-seven practice 
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the ’771 patent, thirty-five practice the ’185 patent, and thirty practice the ’662 patent.  Per the 

plain language of section 337, Zircon was required to establish the existence of a domestic industry 

through significant or substantial investments with respect to articles protected by the ’771 patent 

in order to establish a violation of section 337 based on infringement of that patent.  So too it was 

required to establish the existence of a domestic industry through significant or substantial 

investments with respect to articles protected by the ’185 patent to show a violation based on that 

patent and the existence of a domestic industry through significant or substantial investments with 

respect to articles protected by the ’662 patent to show a violation based on that patent.  But Zircon 

did not do that.  Instead, it aggregated its domestic industry products without regard for whether 

or which patents they practiced and then argued that a domestic industry in all of its products 

exists. 25  That is not what section 337 requires, and it does not provide the Commission with 

adequate information to discern retrospectively whether Zircon could have established a domestic 

industry for any of its asserted patents under the proper legal framework. 

The Commission notes that this is not the first time that it has explained that aggregating 

investments in articles that are protected by a particular patent with investments in articles that are 

25 In its responses to the Commission’s notice of review, Zircon reproduces a chart that purports 
to show a patent-by-patent breakdown of its domestic industry investments.  See, e.g., Comp. Br. 
on Rev. at 75 (citing RX-79C at 9 and CDX-22C and CDX-25C).  Zircon does not contend that it 
relied on this chart before the ALJ in support of its domestic industry case and the Commission 
can find no instance of it in Zircon’s post-hearing briefs before the ALJ.  Zircon has thus 
abandoned reliance on it.  Still further, the underlying document in which the table appears—a 
declaration of Zircon’s President, Mr. Bourque—was specifically excluded from evidence by the 
ALJ in Order 37.  Zircon has not sought review of Order 37 and the Commission declines to review 
it sua sponte.  Zircon cannot now rely on Mr. Bourque’s declaration as substantive evidence in 
direct contravention of Order 37.  Zircon appears to recognize the difficulty it faces in relying on 
Mr. Bourque’s declaration as it argues in a footnote that the ALJ admitted the declaration in Order 
41 as evidence without a sponsoring witness.  Comp. Br. on Rev. at 75, n.22.  Zircon misreads 
Order 41, which states that Mr. Bourque’s declaration is part of the administrative record of this 
investigation by virtue of its attachment to the complaint.  Order 41 did not admit Mr. Bourque’s 
declaration as evidence. 
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not protected by that patent may preclude meaningful consideration of those investments under the 

statutory framework required by section 337.  In Certain Electronic Imaging Devices, Inv. No. 

337-TA-850 (“Electronic Imaging Devices”), the Commission explained that, because the articles 

that practiced each of the asserted patents did not overlap, the complainant was required to show 

that the investments in each of those products, separately, were significant.  Electronic Imaging 

Devices, Comm’n Op. at 89 (Apr. 21, 2014) (public version).  The Commission made the same 

point in Certain Audio Digital-to-Analog Converters and Prods. Containing Same, Inv. No. 337-

TA-499 (“Audio Digital-to-Analog Converters”), Final Initial Determination at 113 (Jan. 13, 2005) 

(public version) (unreviewed in relevant part) (“Because complainant is asserting the ’928 patent 

and the ’501 patent, and the articles that practice said patents do not overlap, complainant must 

demonstrate the existence of two domestic industries.”).  The Commission has acknowledged that 

a complainant may not track its investments in a manner that is specific to each of the patents that 

are practiced by its DI products.  Thus, the Commission has accepted reasonable allocation 

methods to estimate the amount of complainant’s investments that can be attributed to each 

asserted patent, as for example, an allocation based on sales.  Here, Zircon failed to present such 

an analysis. 

Zircon argues that the Commission’s reasoning in Electronic Imaging Devices and Audio 

Digital-to-Analog Converters should be limited only to investigations where there is no overlap at 

all between articles that are protected by different asserted patents.  See Comp. Reply on Rev. at 

119–129.  The Commission is not persuaded.  While it is true that there were no articles in 

Electronic Imaging Devices and Audio Digital-to-Analog Converters that were protected by all of 

the asserted patents, the same impediments to Commission review from the aggregation of 

investments across different domestic industry articles exist even if some portion of those articles 
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practice all of the asserted patents.  The Commission would still in effect be inflating the 

investments in articles that are protected by a given patent with investments in articles that are not, 

in contravention of the statutory requirement that the Commission evaluate domestic industry 

“with respect to the articles protected by the patent.”  19 U.S.C. § 1337(a)(2)–(3).26 

Zircon’s reliance on Certain Laser Bar Code Scanners and Scan Engines, Components 

Thereof and Products Containing Same, Inv. No. 337-TA-551 (“Laser Bar Code Scanners”) is 

similarly misplaced because, in that investigation, the ALJ observed that the complainant could 

establish a domestic industry based on either of two articles that were covered by all of the asserted 

patents.  See Laser Bar Code Scanners, Order 25 at 10 (Aug. 1, 2006) (unreviewed in relevant 

part) (public version) (“[P]roducts [redacted product name 1] and [redacted product name 2] in 

this investigation are allegedly covered by each of the Symbol Patents.  Therefore, Symbol does 

not need to establish a separate domestic industry for all three product groupings presented in its 

Motion if it is able to establish domestic industry for either [redacted product name 1 or redacted 

product name 2].”).  Significantly, while Laser Bar Code Scanners also involved articles that 

practiced only some of the asserted patents, the ALJ did not rely on those articles as part of the 

analysis for the articles that did practice all of the asserted patents.  See id.  Applied to the facts of 

this investigation, Laser Bar Code Scanners stands only for the uncontroversial proposition that 

Zircon could have attempted to establish a domestic industry based only on its investments in 

articles that practice all of the asserted patents.  Zircon has made no such attempt.  Indeed, while 

26 To be clear, the Commission has consistently held that investments in articles that are not 
themselves protected by the asserted patent, but that are necessary for the use of or essential to the 
articles that are protected, may be considered as part of its domestic industry analysis.  See Certain 
Magnetic Tape Cartridges & Components Thereof, Inv. No. 337-TA-1058, Comm’n Op. at 48–50 
(Apr. 9, 2019) (public version).  Those holdings, however, are irrelevant here where the issue is that 
Zircon aggregated its investments across different stud finder with different features that practice 
different patents. 
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there are 14 domestic industry products that practice all three asserted patents, Zircon has not 

identified what portion of its investments are attributable to those products and the Commission 

lacks sufficient information to perform such an allocation sua sponte. 

Zircon similarly misapplies the Commission’s opinion in Certain Air Mattress Systems, 

Inv. No. 337-TA-971 (“Air Mattress Systems”), to find support for the proposition that it need not 

allocate its investments between articles that practice different asserted patents.  See Comp. Reply 

on Review at 121.  But again, as in Laser Bar Code Scanners, all of the investments at issue were 

with respect to articles that practiced the particular asserted patent.  See Air Mattress Systems, 

Comm’n Op. at 43–44 (June 20, 2017) (public version) (“[T]he record shows that the ‘articles 

protected by the patent’ are properly defined as ‘air mattress systems,’ all of which contain control 

systems for air controllers covered by the ’172 patent, and therefore Complainants properly 

accounted for their investments with respect to the ’172 patent.”). 

Zircon’s reliance on Certain Dynamic Random Access Memories, Inv. No. 337-TA-242 

(“DRAMs”) is also unpersuasive.  Comp. Reply on Rev. at 123.  In that investigation, which 

applied the pre-1988 domestic industry standard, the Commission found that “substantial overlap” 

between the various sizes of memory modules that practiced each asserted patent justified the 

conclusion that they were part of a single domestic industry.  DRAMs, USITC Pub. No. 2034, 

Comm’n Op. at 67 (Nov. 1987) (public version).  Without deciding whether the reasoning of 

DRAMs is applicable to the post-1988 amendments domestic industry standard that now controls 

the Commission’s analysis, the Commission finds the reasoning of DRAMs is inapplicable here 

where there is no record to show “substantial overlap” of the articles that practice each of Zircon’s 

asserted patents.  Only fourteen of the fifty-seven articles Zircon relies on, a little less than a 
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quarter of them, practice all of the asserted patents.  See diagram, supra.  Absent more, there is no 

“substantial overlap.” 

The sole exception to Zircon’s aggregated approach to establishing domestic industry is its 

argument related to its research and development expenditures on the .  The ID found 

that the  implements the functionalities of the ’662 patent and that Zircon’s research 

and development investments in the  can be reasonably characterized as investments in 

articles protected by the ’662 patent.  ID at 156, n.20.  However, the ID found that Zircon’s reliance 

on its investments in the  failed for the separate reason that the evidence on which it 

relied to allocate  of its research and development investments to the  was 

unreliable.  Id. at 156–57.  The Commission sees no error in the ID’s finding of unreliability, which 

is based on its related finding that Zircon’s expert’s testimony on the issue lacked credibility.  ID 

at 156 (“Mr. Bratic did not conduct any independent investigation or review any documents 

regarding R&D investments for the , relying solely on Mr. Bourque’s 

representation. . . . The undersigned finds this testimony to be unreliable, and Mr. Bourque’s 

unexplained  estimate is insufficient to show that Zircon’s R&D investments in the 

 were ‘substantial.’”) (citation omitted).  Accordingly, the Commission declines to disturb the 

ID’s finding that Zircon’s allocation of  of its research and development investments to the 

 is based on unreliable evidence. 

The Commission agrees with the ID’s ultimate conclusion, and thus finds that Zircon has 

failed to establish that it satisfies the economic prong of the domestic industry requirement as 

discussed herein.  The Commission, however, takes no position on the ID’s analysis of the 

economic prong, with the exception of those findings noted above with respect to the . 
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V. CONCLUSION

As explained above, each asserted claim of the ’662, ’771, and ’185 patents is either not

infringed or is invalid.  Moreover, Zircon has failed to demonstrate that it satisfies the domestic 

industry requirement of section 337 for any of those patents.  Accordingly, and consistent with the 

reasoning herein, the Commission affirms the ID’s ultimate determination that there has been no 

violation of section 337 shown in this investigation. 

By order of the Commission. 

Lisa R. Barton 
Secretary to the Commission 

Issued:  March 14, 2022 
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