
 

92 
 

Staff Br. at 31-32. 

For reference, claim 21 follows:  

21. The apparatus of claim 16, in which the computing device 
having a length greater than its width, and wherein the first means 
for attaching the input device to a computing device comprising: 

the input device in electronic communication with the central 
processing unit of the computing device, the input device 
providing a pair of control modules a first control module of a pair 
of control modules, and a second control module of the pair of 
control modules, at least one of the first and the second control 
modules further comprising a fastening latch; 

a structural bridge disposed between said first and second 
control module, said structural bridge comprising a first side, said 
first side of said structural bridge in contact adjacency with said 
first control module, said structural bridge further comprising a 
second side, said second side of said structural bridge in contact 
adjacency with said second control module, said structural bridge 
still further comprising a retention member, the retention 
member interacts with the fastening latch, the interaction of the 
fastening latch with the retention member restrains the structural 
bridge to a control module of the pair of control modules, and the 
pair of control modules to the computing device. 

JX-0001 (’393 patent) at col. 21, ln. 42 – col. 22, ln. 14 (emphasis added).  The relevant portion 

of the specification follows: 

FIG. 14 further shows that the pair of control modules 252 provide a 
confinement boss 262, and the confinement boss 262 provides a fastening 
detent 264. The fastening detent 264 interacts with a retention member 
266, to secure the structural bridge 258, to the pair of control modules 252. 
In a preferred embodiment, the retention member 266 is responsive to a 
catch 268, which preferably is a spring activated catch 268, and the 
retention member 268 is preferably a spring loaded retention member 
268. Still further, FIG. 14 shows that in a preferred embodiment, the 
structural bridge 258 provides a communication link 270, which passing 
signals between the pair of control modules 252.   

Id. at col. 8, lns. 38-49 (emphasis added).  Figure 14 is reproduced below:  
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Id., Figure 14 (annotations added).   

For the reasons discussed below, the administrative law judge has determined that the 

term “retention member” is subject to § 112(f), that the relevant function is “interacting with the 

fastening latch, the interaction of the fastening latch with the retention member restraining the 

structural bridge to a control module of the pair of control modules, and the pair of control 

modules to the computing device,” and that the corresponding structure is “a cylindrical post or 

column, including the recesses, depicted in Figure 14, at the interface between the confinement 

boss and the retention member.”   

i. Whether § 112(f) Applies  

As a threshold issue, the administrative law judge must determine whether § 112(f) 

applies to the disputed term.  See Williamson v. Citrix Online, LLC, 792 F.3d 1339, 1347-48 

(Fed. Cir. 2015).  The Federal Circuit has explained: 

In making the assessment of whether the limitation in question is a means-
plus-function term subject to the strictures of § 112, para. 6, our cases 
have emphasized that the essential inquiry is not merely the presence or 

PUBLIC VERSION



 

94 
 

absence of the word “means” but whether the words of the claim are 
understood by persons of ordinary skill in the art to have a sufficiently 
definite meaning as the name for structure. 

Id. at 1348; see also The Manual of Patent Examining Procedure § 2181 (Ninth Edition, 

Revision 08.2017, Last Revised January 2018) (“To determine whether a word, term, or phrase 

coupled with a function denotes structure, examiners should check whether: (1) the specification 

provides a description sufficient to inform one of ordinary skill in the art that the term denotes 

structure; (2) general and subject matter specific dictionaries provide evidence that the term has 

achieved recognition as a noun denoting structure; and (3) the prior art provides evidence that the 

term has an art-recognized structure to perform the claimed function.”). 

Here, the term “retention member” is functional because a person of ordinary skill in the 

art would not understand the term to have a sufficiently definite meaning as the name for a 

structure.  See RX-0060C (Stern DWS) at Q/A 290. 

With regard to the claims, the term “retention member” appears only in claim 21 of the 

’393 patent.  See, e.g., JX-0001 (’393 patent) at claim 21.  The phrases following the “retention 

member” recite actions: the member must “interact” with other components and thereby 

“restrain” different components.  This indicates that the “retention member” would not be 

understood as a structure.  Further, claim 21 and all of the other claims in the patent do not 

impose any structural attributions to the retention member.  The claim language does not limit 

the shape.  Thus, the claims do not convey structure.   

 The specification (see JX-0001 (’393 patent) at col. 8, lns. 38-49) also fails to provide a 

sufficient description of structure.  In particular, the specification describes what the retention 

member does, rather than describing the retention member’s physical attributes.  For example, 

the specification states that the retention member “interacts” with the fastening detent and “is 
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responsive to a catch.”  While the specification references a “spring loaded retention member 

268,” it is not clear where the spring is located and how it works, and how a device having two 

retention members (266 and 268) is arranged.16   

Figure 14 also does not sufficiently convey structure.  An excerpt of Figure 14 that focuses 

on elements 266 and 268 follows:  

 
Id., Figure 14 (annotations added).  As shown above, retention member 266 is represented by a 

two-dimension circle, and element 268 (whether it is a catch or a retention member) is 

represented either by a two-dimensional rectangle or a polygon that includes a complementary 

circular recess.  These basic shapes fail sufficiently to convey structure, particularly where the 

specification teaches that the “detailed description is illustrative only, and changes may be 

made in detail, especially in matters of structure and arrangements of parts within the 

principles of the present invention to the full extent indicated by the broad general meaning of 

the terms in which the appended claims are expressed.”  See id. at col. 17, lns. 43-48 (emphasis 

added).   

 
16 In any event, the claim is not limited to the “preferred embodiment.”   
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The parties have not identified any portions of the prosecution history that apply to the 

term “retention member.”17  The prosecution history does not elucidate the meaning of the 

disputed term.   

Nintendo’s Notice of Supplemental Authority informs the administrative law judge that 

the Federal Circuit has affirmed the Commission’s opinion in Inv. No. 337-1111.  See Notice of 

Supplemental Authority at 1 (EDIS Doc. ID No. 742331) (May 13, 2021) (citing Gamevice, Inc. 

v. Int’l Trade Comm’n, Case No. 20-1264 (May 12, 2021) (per curiam)).  The administrative law 

judge has reviewed the evidence and determined that it supports Nintendo’s arguments that the 

term is functional.  The evidence, however, is not sufficient to show that the term “retention 

member” is indefinite.   

ii. Identification of Structure and Function 

In Williamson, the Federal Circuit explained: 

Construing a means-plus-function claim term is a two-step process. The 
court must first identify the claimed function. Noah Sys., Inc. v. Intuit Inc., 
675 F.3d 1302, 1311 (Fed. Cir. 2012). Then, the court must determine 
what structure, if any, disclosed in the specification corresponds to the 
claimed function. Where there are multiple claimed functions, as we have 
here, the patentee must disclose adequate corresponding structure to 
perform all of the claimed functions. Id. at 1318-19. If the patentee fails to 
disclose adequate corresponding structure, the claim is indefinite. Id. at 
1311-12. 

792 F.3d 1339 at 1351-52. 

Here, the relevant function is “interacting with the fastening latch, the interaction of the 

fastening latch with the retention member restraining the structural bridge to a control module of 

the pair of control modules, and the pair of control modules to the computing device.”    

 
17 The parties have not identified any prior art that would help interpret the term.   
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An examination of the specification shows that it describes and illustrates the 

mechanisms that together act to “restrain[] the structural bridge to a control module of the pair of 

control modules,” as the claim requires.  Specifically, Figure 14 shows that the pair of control 

modules “provide a confinement boss 262, and the confinement boss 262 provides a fastening 

detent 264. The fastening detent 264 interacts with a retention member 266, to secure the 

structural bridge 258, to the pair of control modules 252.”  JX-0001 (’393 patent) at col. 8, lns. 

39-42 and Fig. 14.  The ’393 patent describes that the “retention member 266” is responsive to a 

“catch 268,” and that the “retention member” and the catch are preferably spring-loaded and 

spring-activated, respectively.  See id. at col. 8, lns. 43-46.  Figure 14 illustrates structures 

capable of performing the claimed function.   

Figure 14 illustrates, as explained in the specification, that the spring-activated catch 268 

holds the spring-loaded retention member 266 in place against the confinement boss 262 and the 

fastening detent 264.  In this position, retention member 266 is held in place such that fastening 

detent 264 interacts with the indentations in retention member 266 to restrain the structural 

bridge to the control module.  Retention member 266 can be released by pushing catch 268 

upwards so that the retention member fits into the catch's semi-circular cutout.  As retention 

member 266 moves into this cut-out, it is released from its interaction with fastening detent 264 

and thereby releases the control module from the structural bridge. See id.at col. 8, lns. 38-46.  

The structure for performing the function of interacting with the fastening detent to 

restrain the structural bridge to a control module is the recess or opening of “retention member” 

266 that captures the fastening detent 264.  This recess or opening is depicted in Figure 14 at the 

interface where the confinement boss 262 meets the retention member 266.  These indentations 

can be identified as part of the retention member that actually interacts with the fastening detent 
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157-158.  Nintendo, on the other hand, incorrectly contends that the passageway 
holds the wire.  But, consistent with ordinary artisans’ common understanding that 
empty spaces do not hold things but accommodate them, the specification’s 
discussion of examples of “passageway” show that they accommodate rather than 
hold a communication wire.  See CX-0001C at Q/A 159-162; CDX-0001C at 18; 
JX-0001 at Figs. 14 (signal pathway 274), 16 (wired connection 314), 17 (conduit 
328), 35 (signal pathway 523), 8:50-54, 9:4-7, 9:29-31, 15:26-30, 15:47-51.  
Further, dictionaries define “passageway” as “a way that allows passage,” CX-
0096, Merriam-Webster’s Collegiate Dictionary at 4 (emphasis added).  
Dictionaries also define a conduit as “a pipe or passage through which water, gas, 
electric wires, etc.  pass,” CX-0098, Excerpts of dictionaries at 8 (emphasis added), 
or “a tube, pipe, or protected trough for electric wires,” id. at 5.  These definitions 
show that the claimed “passageway” (including, e.g., conduit 328) accommodates 
a communication wire.  See JX- 0001 at Figs. 17-18, 9:67-10:7; CX-0001C at 
Q/A 163-168.  But neither the ’393 patent nor the dictionaries suggest that the 
“passageway” holds the communication wire.  See CX-0001C at Q/A 165-167. 

Although OUII agrees with Gamevice on the construction, in applying the 
term in the infringement context, it appears that OUII is incorrectly arguing that the 
claimed “passageway” must be internal to the “structural bridge,” which 
improperly imports limitations from the specification’s embodiments (e.g., conduit 
328) into the claim.  See Phillips, 415 F.3d at 1323.  But on cross-examination, 
Dr. Stern agreed that this term is not limited to the embodiments in the 
specification, and that there are no limitations on the space’s shape or size.  See 
Stern Tr. 567:5-572:5.  Moreover, the specification teaches that signal pathway 274, 
which the ALJ found in the 1111 Investigation was an example of a “passageway”, 
may be “coupled externally to the structural bridge 276, as shown by FIG. 15,” JX-
0001 at 9:11-15, showing that the passageway need not be internal to the “structural 
bridge.”  This is consistent with laypersons’ common understanding, for example, 
that a freeway under the open skies is just as much a passageway for cars as one 
inside a tunnel. 

Compl. Br. at 21-22. 

Nintendo argues, in part: 

Claims 1 and 17 recite a “passageway,” which Nintendo proposes means “a 
space that holds a communication wire.”  JX-14.8.  Gamevice and Staff have 
adopted the ALJ’s construction of “passageway” from the 1111 Investigation, “a 
space that accommodates a communication wire.” JX-14.8.  The difference is that 
under Gamevice’s proposed interpretation of that construction, any space that, in 
theory, could have a “communication wire” is a “passageway,” even if there is 
never any “communication wire” that passes through that space in the accused 
product.  But that understanding of the construction is inconsistent with the 
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specification, with the ALJ’s prior construction, and with common sense.  RX-60C, 
Q344–60; RX-1824C, Q82–88. 

The term “passageway” is not a term of art, RX-60C, Q349, and it does not 
appear in the specification, id., Q350, but a POSA would understand “conduit 328” 
to be an example of such a structure, Stern Tr. 570:6–571:4; RX-60C, Q344–48, 
351–52, 360; RX-1824C, Q82, 87, 468, 499, 509; RX-1824C.A, Q499.  This 
conduit is depicted as holding a communication link 312 / wired connection 314 
that passes through and connects the pair of confinement structures 316 on opposite 
sides of the conduit, JX-1, Fig. 17, 10:1; RX-60C, Q351–52; RX-1824C, Q89, 499; 
RX-1824C.A, Q499; CX-1C, Q165 (testifying that a conduit is defined as a “pipe 
or passage through which … electric wires … pass”), which is consistent with a 
POSA’s understanding that the recited “passageway” actually holds (i.e., 
physically constrains or bounds) a communication wire that passes through it.  Stern 
Tr. 569:18–570:1, 571:10–17; RX-60C, Q351–52, 360; RX-1824C, Q82, 87, 468, 
499, 509; RX-1824C.A, Q499.   

Under Gamevice’s view, “passageway” means any space—of any size and 
configuration—so long as a wire could—theoretically—run through it: “empty 
spaces … accommodate [things]” and “allow[]” passage, CPBr.20 (citation 
omitted, emphasis in original); CX-1C, Q160.  But that reads the limitation so 
broadly as to read it entirely out of the claim, which is both overbroad and 
inconsistent with the claim language and specification.  Stern Tr. 571:10–17; RX-
60C, Q353–60; RX-1824C, Q82–88.  As a result, Nintendo’s proposed construction 
clarifies that “passageway” means a space that actually holds a wire, id.; Stern Tr. 
569:18–570:1.  This is consistent with the reasoning in the 1111 Investigation, 
recognizing that the construction must:  

address the role of wired communication between other components, 
which Gamevice’s counsel and expert have indicated the term 
should include.  See Tr. (Mathews) 79 (“So [the passageway] does 
not need to accommodate people or dogs or cars, but wired 
communication.”), 91 (stating that the passageway cannot be 
wireless); Stubben Decl., ¶ 62 (“wired connections run through 
‘passageways’ in the structural bridge for the promotion of 
electronic communication.”).  

JX-15.63–64; RX-60C, Q351–52; RX-1824C, Q88.     

Furthermore, as Staff pointed out in its Prehearing Brief, the specification 
describes structural bridges with internal passageways and structural bridges 
lacking a passageway with communication wires routed externally to the structural 
bridge.  SPBr.45.  Gamevice’s understanding of passageway—where a 
communication wire need not actually be accommodated in the passageway—
improperly removes the specification’s distinction between the disclosed structural 
bridges with, and structural bridges without, internal “passageways.”  
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That Gamevice’s reading of the ALJ’s construction does not require a 
communication wire is confirmed by RDX-215 (right, RPX-40 with Gamevice’s 
shifting identified “passageways” 
drawn onto it (red and blue dotted 
lines).  As Dr. Stern testified at the 
hearing, the areas marked as 4 and 
5 do not contain any of what 
Gamevice says are the 
communication wires and such 
spaces would be “choked off” by 
other components in the assembled 
product such that no wires could run 
through those areas.  Stern Tr. 
633:11–634:4, 631:18–633:10.  
Even though areas 4 and 5 do not, and in fact cannot, have a communication wire, 
they are nonetheless a passageway (or at least some material part of a passageway) 
under Gamevice’s interpretation.  But without a communication wire, there is no 
distinction between a passageway and any other space, indistinguishable from all 
of the rest of the upper frame.  Such an understanding of the term is inconsistent 
with the teachings of the patent and should be rejected. 

Resps. Br. at 12-14. 

The Staff argues, in part: 

The term “passageway” was construed in Inv. No. 1111 to mean “a space 
that accommodates a communication wire.”  See Compl. P.H. Br. at 20-21.  
Gamevice and the Staff agree with this construction.  See id.  Nintendo, however, 
proposes a slight variation, replacing the word “accommodates” with the word 
“holds.”  See Resps. P.H. Br. at 26-27.  The parties dispute whether the claimed 
“passageway” must actually contain a communication wire.  See Id.  In the Staff’s 
view, whether a particular space is accommodating a communication wire is an 
issue of infringement, not claim construction.  A person skilled in the art would 
understand that there are spaces without communication wires that are 
passageways, and there are spaces with wires that are not passageways.  The Staff 
thus disagrees with Nintendo’s proposed construction.  

Accordingly, the Staff submits that the term “passageway” should be 
construed to mean “a space that accommodates a communication wire.”   

Staff Br. at 32-33. 

It is determined that the claim term “passageway” means “a space that accommodates a 

communication wire.”  This construction is consistent with the intrinsic evidence, and the 
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understanding of one of ordinary skill in the art.  See CX-0001C (Singhose DWS) at 

Q/A 159-62; JX-0001 (’393 patent) at Figs. 14, 35, col. 8, lns. 50-54, col. 9, lns. 4-7, col. 9, lns. 

29-31, col. 15, lns. 26-30, col. 15, lns. 47-51.  

Claim 1 of the ’393 patent requires that the structural bridge comprise “a passageway 

between the pair of confinement structures, the passageway promotes electrical communication 

between the communication link of a first confinement structure of the pair of confinement 

structures and the computing device, the passageway further promotes electrical communication 

between the communication link of a second confinement structure of the pair of confinement 

structures and the computing device.”  Id. at claim 1.  Claim 17 recites similar language.  See id. 

at claim 17.  Thus, at a minimum, the claims indicate that the passageway must be associated 

with the structural bridge. 

The specification does not use the word “passageway.”  However, signal pathway 274, 

wired connection 314, and conduit 328 are associated with the structural bridge, as the claims 

require.18  For example, for signal pathway 274, the ’393 patent’s specification explains: 

In a preferred embodiment, when a flexible material is selected, and the signal 
pathway 274 is a wired pathway, the signal pathway 274 may be coupled externally 
to the structural bridge 276, as shown by FIG. 15. 

Id. at col. 9, lns. 11-15. 

 
18 The specification’s discussion of signal pathway 523 also indicates that the passageway 
accommodates a wire.  JX-0001 (’393 patent) at col. 15, lns. 47-51 (“In an embodiment that 
utilizes the signal pathway 523, as the communication link 519, the signal pathway 523, may be 
in the form of a metallic conductor, a fiber optic conductor, a conductive polymer, or the 
conductive layer of a flex circuit.”). 
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singular) computing device, JX-0001 at claim 8, which shows that the claim term 
is directed to accommodating a single computing device, not adjusting to two 
computing devices of different lengths.  See CX-0001C, Singhose WS Q/A 186. 

Further, dependent claim 9 shows that the “electronic game control 
modules” are adjustable, not the “structural bridge.”  It recites that one of the 
modules “comprises a tensioning mechanism . . . in which the tensioning 
mechanism comprises: . . . [a] biasing structure provid[ing] tension between the 
structural bridge and the second of the pair of electronic game control modules.”  
JX-0001 at claim 9; JX-0003, Certificate of correction for the ’393 patent.  Rather 
than the “structural bridge,” it is this “tensioning mechanism” of the electronic 
game control module including the “biasing structure” that provides adjustability 
when securing the “structural bridge” to the “electronic game control modules.”  
See JX-0001 at Fig. 28 (biasing structure 460 in control module 404), 12:62-13:28; 
CX-0001C at Q/A 174-176, 185; Singhose Tr. at 368:10-371:9.  Contrary to 
Nintendo’s arguments, Gamevice’s product specifications and domestic industry 
contentions are consistent with the understanding that the “structural bridge” is not 
required to be adjustable.  See CX-0001C at Q/A 192. 

Gamevice’s proposed construction neither renders the phrase “configured 
for adaptation” meaningless or surplusage, nor reads out another limitation of claim 
8, “the structural bridge accommodates the length of the computing device.”  The 
term “the structural bridge configured for adaptation to a computing device” shows 
that the structural bridge is pre-designed to accommodate the computing device, 
rather than adjustable in situ or in real time.  See CX-0001C at Q/A 191.  Taken in 
isolation, however, this term does not specify along what dimension(s) (e.g., length, 
width, and/or height) the structural bridge is pre-designed to accommodate the 
computing device.  See id. at Q/A 190.  But taken in context with the other term, 
“the structural bridge accommodates the length of the computing device,” it is clear 
that the structural bridge is configured, i.e., pre-designed or engineered, to 
accommodate the length of the computing device.  See id.  By capturing these 
aspects, Gamevice’s proposal gives effect to all claim terms.  See Info-Hold, Inc. v. 
Muzak LLC, 783 F.3d 1365, 1373 (Fed. Cir. 2015). 

Contrary to OUII’s and Nintendo’s proposal, the words “adaptation” and 
“adjustable” in the ’393 patent should be given different meanings to “preserve the 
patent’s internal coherence,” Markman v. Westview Instruments, 517 U.S.  370, 390 
(1996).  The patent uses “adaptation” in a very different way than the words 
“adjustable” or “adjustment.”  See CX-0001C at Q/A 171-172.  The patent uses 
“adjustable” or “adjustment” in the context of control module components that are 
moved between different positions.  See JX-0001 at Fig. 21, 10:64-67 (sliding 
locking toggle 352 is “selectively adjustable” between open and closed/locked 
positions), Fig. 27, 12:4-13:17 (“adjustment structure 432” is activated in one of 
two directions using “adjustment feature 428”); CX-0001C at Q/A 177.  By 
contrast, the ’393 patent uses “adaptively” for accommodating a computing device 
along one of its dimensions.  As an example, the patent states at Col.  11, ll.  31-34: 
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“The pair of control modules (408, 410) are preferably configured such that the pair 
of control modules (408, 410) adaptively and snugly accommodate the width 414, 
of the computing device 406.”  JX-0001 at 11:31-34.  At this portion of the patent, 
there is no discussion of adjusting the width of the control modules (408, 410).  See 
id.  Similarly, the ’393 patent uses “adaptively” when discussing that the structural 
bridge accommodates the length of a computing device, but there is no 
accompanying discussion of adjusting the length of the structural bridge 422.  See 
id. at Abstract, 1:49-51 (summary of the invention), Fig. 26, 11:42-49, Fig. 27, 
11:59-12:1, Fig. 36, 15:5-10; CX-0001C at Q/A 181-184; CDX-0001C at 37. 

Further, the prosecution history of the ’453 priority patent shows that the 
word “adaptation” does not refer to adjustability.  There, the applicant relied on a 
different claim term, “sliding contact,” to introduce the concept of adjustability of 
the “structural bridge” and distinguish a Ha et al.  ‘890 prior art reference, even 
though the claims there also recited that the “structural bridge adapts to . . . the 
computing device.”  See RX‐0229, ’453 patent file history at 129-30; CX-0001C at 
Q/A 187. 

Moreover, consistent with the intrinsic evidence, dictionaries define the 
word “adapt” to mean accommodating rather than adjusting.  See CX-0086, The 
Free Dictionary at 1 (defining “adapt” as “[t]o make suitable to or fit for a specific 
use or situation.”); CX-0083, Merriam-Webster Dictionary at 1 (defining “adapted” 
as “suited by nature, character, or design to a particular use, purpose, or situation”); 
CX-0001C at Q/A 178-180, 188. 

Compl. Br. at 22-25. 

Nintendo argues, in part: 

Nintendo and Staff agree that the term in claim 8, “the structural bridge 
configured for adaptation to a computing device,” means “the structural bridge is 
adjustable to accommodate a length of a computing device.”  JX-14.8.  Gamevice, 
by contrast, seeks to replace “configured for adaptation” with a limitation already 
in the claim to mean “the structural bridge configured to accommodate a length of 
a computing device.” RX-60C, Q361–86; RX-1824C, Q89–101. 

* * * 

The extrinsic dictionary definitions further support this point.  “Adapt” is 
defined as “to make fit (as for a new use) often by modification,” RX-1409; RX-
60C, Q372–75, and even in Gamevice’s preferred Free Dictionary, “adapt” is 
defined as “fit, adjust, alter, or modify,” “to adjust (someone or something, esp 
oneself) to different conditions, a new environment, etc.,” “to fit, change, or modify 
to suit a new or different purpose,” and “to make suitable to requirements or 
conditions, adjust or modify fittingly,” CX-86; RX-1824C, Q100—i.e., to 
change/adjust. 
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Gamevice’s primary argument against Nintendo and Staff’s proposed 
construction is based on a misreading of the construction itself.  Gamevice argues 
that the specification only discloses other components (not the structural bridge) 
that can be used to adjust the input device.  CPBr.21–22.  But Nintendo and Staff’s 
proposed construction does not require that the structural bridge itself be 
responsible for causing the adjustment; it simply needs to be “adjustable,” even if 
that adjustment is caused by other components (e.g., by the component specifically 
identified as the adjustment structure).  RX-1824C, Q93–99; RX-60C, Q367–71.  
As Dr. Singhose testified, Figure 29 shows that: By sliding a slide mechanism, the 
distance between the two modules—which comprises the usable length of the 
structural bridge—is adjusted to fit different length computing devices.  Tr. 308:1–
310:10.  This is what Nintendo and Staff’s proposed construction covers. 

* * * 

The prosecution history further undermines Gamevice’s proposed 
construction.  During prosecution of the ’453 patent (alleged priority patent for 
claim 8), Gamevice distinguished a prior art reference by arguing that it “shows, 
teaches, and suggests a fixed structural bridge,” RX-229.129–30, unlike the recited 
adjustable structural bridge, which was claimed using materially similar language 
to claim 8 (compare “configured such that the structural bridge adapts to,” RX-
229.129, with “structural bridge configured for adaptation,” JX-1, claim 8).  RX-
1824C, Q101.  “[C]laims may not be construed one way in order to obtain their 
allowance and in a different way against accused infringers.”  Sunovion Pharms., 
Inc. v. Teva Pharms. USA, Inc., 731 F.3d 1271, 1277 (Fed. Cir. 2013) (alteration in 
original and citation omitted). 

Resps. Br. at 16-21 (footnotes omitted). 

The Staff argues, in part: 

The parties dispute the meaning of the phrase “the structural bridge 
configured for adaptation to a computing device.”  The crux of this dispute is 
whether the structural bridge must be adjustable to be “configured for adaptation to 
a computing device.”  See Resps. P.H. Br. at 30-33; Compl. P.H. Br. at 21-24.  
Gamevice contends that it is enough for the structural bridge to be designed to fit a 
particular size of computing device.  Compl. P.H. Br. at 21-24.  But as Nintendo 
notes, the claim separately recites that “the structural bridge accommodates the 
length of the computing device.”  See Resps. P.H. Br. at 33.  Gamevice’s proposed 
construction would thus render the words “configured for adaptation to” 
superfluous.  See Power Mosfet Techs., L.L.C. v. Siemens AG, 378 F.3d 1396, 1410 
(Fed.Cir.2004) (“[I]nterpretations that render some portion of the claim language 
superfluous are disfavored.”).  Accordingly, Nintendo and the Staff propose a 
construction that gives meaning to all of the language of the claim.   
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The ’393 patent discloses various embodiments of the claimed invention 
that are adjustable to accommodate devices of different lengths.  See, e.g., JX-0001 
(’393 patent) at Fig. 31, col. 14:19-27.  Accordingly, Nintendo’s and the Staff’s 
proposed constructions are consistent with the specification of the ’393 and afford 
meaning to the phrase “configured for adaptation.”  “A claim construction that 
gives meaning to all the terms of the claim is preferred over one that does not do 
so." Merck & Co. v. Teva Pharmaceuticals USA, 395 F.3d 1364, 1372 (Fed. Cir. 
2005).  The Staff thus submits that the phrase “the structural bridge configured for 
adaptation to a computing device” be construed to mean “the structural bridge is 
adjustable to accommodate a length of a computing device.”  See Resps. P.H. Br. 
at 30-33.   

Staff Br. at 33-34. 

It is determined that the meaning of the claim term “the structural bridge configured for 

adaptation to a computing device” is “the structural bridge is adjustable to accommodate a length 

of a computing device.”   

Gamevice proposes construing this term to mean “the structural bridge configured to 

accommodate a length of a computing device.”  However, Gamevice’s construction renders 

surrounding claim language superfluous.  “[I]nterpretations that render some portion of the claim 

language superfluous are disfavored.” Akzo Nobel Coatings, Inc. v. Dow Chem. Co., 811 F.3d 

1334, 1340 (Fed. Cir. 2016) (citation omitted).  The relevant portion of the claim is reproduced 

below: 

the structural bridge configured for adaptation to a computing 
device, the computing device having a length greater than its width, 
the structural bridge accommodates the length of the computing 
device . . . 

JX-0001 (’393 patent) at col. 18, lns. 53-56 (emphasis added). 

Moreover, the specification describes an embodiment where the structural bridge 

“adaptively accommodates” computing devices of different lengths by being adjusted.  Id. at col. 

11, ln. 58 – col. 12, ln. 3, col. 14, lns. 19-27, FIGS. 30-31; RX-0060C (Stern DWS) at Q/A 

367-71, 375.  The specification teaches that the structural bridge can be adjusted by activating 
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“adjustment structure 432” in a first direction 438, such that “the structural bridge 422 [is placed] 

in a first position 436” to accommodate the length of computing device 418.  JX-0001 (’393 

patent) at col. 12, lns. 14-20.  When the adjustment structure is activated in the second direction 

442, the structural bridge is adjusted to accommodate the different length of computing device 

406. See id. at col. 12, lns. 21-27; RX-0060C (Stern DWS) at Q/A 369-71.  The administrative

law judge thus finds that “the structural bridge configured for adaptation to a computing device” 

means “the structural bridge is adjustable to accommodate a length of a computing device.”   

VI. Infringement

A. Claim 1

The Nintendo Switch is accused of infringing independent claim 1 of the ’393 patent. 

1. A combination comprising:

The Nintendo Switch constitutes “a combination.”  See CX-0001C (Singhose DWS) Q/A 

337-42.  Nintendo does not contest that the Nintendo Switch satisfies this limitation.  See Resps.

Br. at 46-99. 

2. a computing device;

The Nintendo Switch includes “a computing device.”  CX-0001C (Singhose DWS) Q/A 

343; RX-1824C (Stern RWS) at Q/A 241.   

Gamevice argues, in part: 

Under the correct interpretation of “computing device,” see JX-0014 at 2, 
the Nintendo Switch includes a [  

.]  See CX-0001C at Q/A 343-347; CDX-0001C at 43; 
CX-0136C,  ;] CX-0137C, 
Exploded View Diagrams, at 1, 7-8.  It also includes electronic equipment 
controlled by the CPU: components other than the CPU mounted on the CPU 
PCB assembly,[  

 
 ]See CX-0001C at Q/A 345-351; CDX-0001C 

at 43-45; CX-0136C at 1, 8-11.  The “computing device” also includes a 
back cover of the Nintendo Switch console. 
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See CX-0001C at Q/A 351. 

Nintendo incorrectly limits this term to fully assembled, finished devices in 
arguing that the entire Nintendo Switch console must be the “computing device.” 
See CX-0001C at Q/A 352-354.  Nintendo also argues that the torn-down version 
of the Switch console that Dr.  Singhose examined does not function properly 
because components like the upper frame assembly and the plastic cover of the 
display screen are required for the full functionality of the Nintendo Switch. 
Nintendo apparently confuses Dr. Singhose’s tear-down analysis of the Nintendo 
Switch console as meaning that Gamevice is accusing the torn-down version of the 
product.  See CX-0001C at Q/A 355-358.  But Gamevice is accusing the fully 
assembled Nintendo Switch as imported and sold.  See id.  Finally, contrary to 
Nintendo’s argument, the PCB assembly can be set into the structural bridge and 
still be part of the “computing device.”  See id. at Q/A 358. 

Compl. Br. at 42-43. 

Nintendo argues, in part: 

To a person of skill in the art, the Nintendo Switch console, with all of its 
parts and functioning as it was designed to function, would be understood to be a 
“computing device” within the meaning of the claims.  Stern Tr. 539:23–540:4; 
RX-1824C, Q241.  But if the console is the “computing device” recited in the 
claims, then the other separately recited limitations—for instance, “structural 
bridge” and “confinement structures”—cannot be met.  Gamevice has never argued 
to the contrary because under Federal Circuit authority, the “clear implication” is 
that these separately recited elements are “distinct components of the patented 
invention.”  Becton, Dickinson & Co. v. Tyco Healthcare Grp., LP, 616 F.3d 1249, 
1254–55 (Fed. Cir. 2010) (internal quotation marks and alteration in original 
omitted); see also HTC Corp. v. Cellular Commc’ns Equip., LLC, 701 F. App’x 
978, 982 (Fed. Cir. 2017) (non-precedential).  That the “computing device” is 
recited separately from other elements, “strongly implies that the named entities are 
not one and the same structure.”  HTC, 701 F. App’x at 982.  Thus, Gamevice tries 
to carve up the console by dismantling it into its components and then drawing 
arbitrary lines around some parts it calls the “computing device,” and other parts of 
the console it calls not the “computing device.”  This approach bears no relationship 
to the patent’s disclosure or how a person of skill in the art would approach the 
claim term.  Stern Tr. 540:5–8; RX-1824C, Q251–84. 

The claim term is “computing device,” not “parts of a computing device.” 
And the parties’ agreed-to construction, “electronic equipment controlled by a 
CPU,” is consistent with that, requiring “equipment,” not “parts of equipment.” 
RX-1824C, Q270–76.  The specification nowhere suggests that random parts of a 
“computing device” can, by themselves, be a “computing device.”  Id., Q277.  The 
Summary of the Invention makes that clear: “ … a computing device, the 
computing device providing a plurality of sides, each of the plurality of sides are 
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disposed between an electronic display screen of the computing device and a back 
of the computing device….”  JX-1, 1:30–36.  The specification says that the 
“computing device 102 may take the form of a tablet computer, smart phone, 
notebook computer, or other portable computing device.”  Id., 4:42–45.  And each 
of the figures in which a “computing device” is shown, shows either a smartphone 
or a tablet.  Id., Figs. 1–4, 8–10, 12–16, 25, 29, 30, 32, 32–34, 36, 39, 40–42.  The 
specification does not include a single circuit diagram or other figure showing that 
parts of a computing device—like a printed circuit board—are the recited 
“computing device.”  The claim term itself—“computing device”—requires the 
electronic equipment controlled by a CPU not simply be a smattering of individual 
parts of that electronic equipment: rather, the electronic equipment itself is the 
“device.”  RX-1824C, Q269–70. 

But Gamevice accuses an 
assortment of parts as the “computing 
device.”  So, for instance, RDX-201 (right, 
RPX-39) shows the random parts of the 
console that Dr. Singhose says are the 
“computing device” for claims 1–4 and 7. 
Tr. 202:3–10.  But those parts are just 
that—parts of a “computing device”—not a 
“computing device” by themselves.  These 
parts do not meet the parties’ agreed 
construction—none are “equipment” and 
none are “controlled” by a CPU, at least not 
until the parts are assembled into a device—
the functioning console.  RX-1824C, Q276, 278–79.  Indeed, some parts that Dr. 
Singhose says are the “computing device,” such as the lower housing (the inert 
plastic back cover shown above), are not electronic or equipment or controlled by 
a CPU; id., Q276, 279; it is just a piece of plastic unconnected to anything 
electronic. 

The absurdity of subdividing a functional console into parts that are, and 
parts that are not, a supposed “computing device,” was evident throughout Dr. 
Singhose’s testimony.  For instance, Dr. Singhose testified that the upper frame is 
not part of the “computing device,” while the plastic lower housing is.  Tr. 205:5–
207:5, 245:23–246:8.  Yet, the main circuit board, which Dr. Singhose says is part 
of the “computing device,” is connected to the upper frame that Dr. Singhose says 
is not part of the “computing device,” while the main circuit board is not connected 
to the plastic housing that Dr. Singhose says is part of the “computing device.”  Id.; 
RX-1824C, Q294, 383.  Moreover, the upper frame that Dr. Singhose says is not 
part of the “computing device” is necessary for the device to function, RX-1824C, 
Q207–14, 278; Stern Tr. 640:23–643:7 (describing an experiment that showed the 
Nintendo Switch console will not function without the upper frame assembly), 
while the inert plastic lower housing is not even connected to the main circuit board, 
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RX-1824C, Q276.  Similarly, Dr. Singhose says the antennas are part of the 
“computing device,” while the rails are not—even though both are connected to the 
main circuit board in a similar fashion.  Tr. 208:20–209:10.  And, Dr. Singhose says 
that the power button on the console is not part of the “computing device,” while 
the antennas are, even though a user cannot turn the console on without the power 
button.  Id., 207:8–18.  Dr. Singhose did not, because he could not, justify any of 
these disparate conclusions from the perspective of a POSA because no POSA 
would consider Dr. Singhose’s arbitrary assortment of parts a “computing device” 
as recited in the claims.  RX-1824C, Q274–79.   

Dr. Singhose’s position was so contrary to how a skilled artisan would 
approach the analysis that he could not even keep his own testimony straight.  On 
the first day, Dr. Singhose was adamant that, for claim 17, the “computing device” 
did not include either the touch panel or the upper housing of the console (another 
inert plastic piece), even when presented with his own demonstrative that showed 
that was his position.  Id., 210:23–215:8 (“Q: So neither of these are part of the 
computing device, that’s your testimony, right?  A: Yes.  Q: And you’re sticking to 
it?  A: Yes.”).  The next morning, Dr. Singhose didn’t “stick[] to it,” reversing 
course twice; once to change his testimony regarding claim 16, and a second time 
to change his testimony for claim 17 to say that both components were part of the 
“computing device” for claim 17.  Id., 371:10–375:6, 390:23–396:23.  But Dr. 
Singhose had no explanation for why a POSA would or would not include these 
components as part of the “computing device” beyond the oft-repeated fact that “we 
[Gamevice] have to use” them to argue infringement.  Id., 396:20–23, 209:23–
210:13 (for claim 6, including the screen because “claim 6 requires a screen,” but 
not including the touch panel because “claim 6 doesn’t require a touch panel”).  

Gamevice offered two arguments at the hearing trying to justify its position 
that an arbitrary collection of unconnected parts can be a “computing device,” but 
neither survive review.  Gamevice’s first argument was that Figure 6 shows that 
disconnected, arbitrary parts can be a “computing device.”  Id., 261:20–262:19 
(referring to the Figure 6 as showing “a hodgepodge [that the inventors are] calling 
the computing device”), 371:19–372:3 (referring to the “collection of components” 
as “the yard sale embodiment” of the “computing device”).  But this argument is 
both waived and incorrect.  It is waived because Dr. Singhose never testified in his 
direct testimony that Figure 6 showed an embodiment of a “computing device” 
comprising just a CPU and a screen, and Gamevice never made that argument in its 
Prehearing Brief.  CPBr.39–41; CX-1C, Q343–58.  But more importantly, it is 
wrong because, as Dr. Stern confirmed, Figure 6 is a functional block diagram that 
identifies functional characteristics of systems and relationships within that system, 
not the minimal requirements for a computing device.  Tr. 622:2–9, 628:19–630:2.  
In fact, only two of the items shown in Figure 6 are physical components at all—
the CPU and the screen—the rest are relationships, functions, and software.  Id., 
629:12–20.  Further confirming this point, Figure 6 depicts input device 114 
(separate from the computing device) with only some switches and CPU, but 
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nobody would confuse those pieces as sufficient to constitute that “[g]ame 
[c]ontroller with [s]tructural [b]ridge,” JX-1, (54), and the same is true with the
computing device, which is only depicted and described as a standard device, not
as just a CPU and screen.  Simply put, Dr. Singhose’s off-the-cuff reading of Figure
6 is waived and wrong.

Gamevice’s second argument was to suggest that claim differentiation 
based on claims 3 and 6 broaden the meaning of “computing device” to devices that 
do not have a back or a screen.  Id., 559:10–561:15.  Gamevice’s claim 
differentiation argument fails for, at least, three reasons. 

First, claim differentiation is a matter of claim construction, see Regents of 
Univ. of Cal. v. Dakocytomation Cal., Inc., 517 F.3d 1364, 1375 (Fed. Cir. 2008), 
and—as Gamevice has pointed out numerous times—the parties have agreed on the 
construction of “computing device” as “electronic equipment controlled by a 
CPU.”  JX-14.2.  If Gamevice believed that “computing device” should be 
broadened to include a disassociated collection of oddball parts based on claim 
differentiation, as Gamevice now seems to suggest, it should have proposed a 
construction to that effect.  Gamevice cannot now try to backdoor such a 
construction. 

Second, the claim language does not support Gamevice’s differentiation 
argument.  Every disclosure and depiction of the computing device shows a device, 
not pieces like a CPU and screen.  RX-1824C, Q35; Regents, 517 F.3d at 1375 
(“[T]he doctrine of claim differentiation is not a hard and fast rule and will be 
overcome by a contrary construction dictated by the written description ….” 
(internal quotation marks omitted)).  As to claim 3, while that claim recites a 
“back,” Gamevice contends that the accused “computing device” includes a back 
(the inert plastic lower housing) for all of the claims.  CX-1C, Q351, 552–53, 707; 
Singhose Tr. 205:5–11.  Thus, claim 3—and its supposed differentiating effect—is 
beside the point.  As for claim 6 and as Dr. Stern explained during the hearing, “the 
majority of [claim 6] appears to be directed to how signals are passed … ,” Tr. 
561:6–15, including a number of limitations that have nothing to do with the screen.  
Thus, the claim does not support a claim differentiation argument.  RX-1824C, Q34 
(Dr. Stern testifying that “[t]o a person of skill in the art, these limitations suggest 
that claim 6 is not necessarily focused on defining elements of the ‘computing 
device,’ but rather, the ‘game control modules.’”); Kudlacek v. DBC, INC., 25 F. 
App’x 837, 843 (Fed. Cir. 2001) (non-precedential) (noting that claim 
differentiation would not change the construction of a term were the dependent 
claim “also contains other limitations that differentiate it from” the independent 
claim). 

And third, to the extent dependent claims 3 and 6 broaden “computing 
device” beyond the agreed construction, such that a “back” (claim 3) or a “screen” 
(claim 6) are unnecessary for a “computing device,” then Gamevice would not be 
entitled to a priority date before the actual filing date.  RX-1824C, Q33–39; see D 
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Three Enters., LLC v. SunModo Corp., 890 F.3d 1042, 1050 (Fed. Cir. 2018) (“D 
Three II”) (“[The] patentee bears the burden of establishing that its claimed 
invention is entitled to an earlier priority date ….” (citation omitted)).  The earlier 
patent applications (including the ’119 and ’453 patents) have the same relevant 
portions of the specification as the ’393 patent, but whereas the ’393 patent has 
claims 3 and 6, the earlier applications do not; they only disclose and/or expressly 
recite “computing device[s]” with a “back” and a “screen,”  RX-219, claim 1; RX-
228, claim 1, thereby failing to disclose possession of “computing devices” that 
somehow lack a back or a screen.  RX-1824C, Q33–39; PowerOasis Inc. v. T-
Mobile USA, Inc., 522 F.3d 1299, 1311 (Fed. Cir. 2008) (“[T]he 
construction … that must be supported by the written description of the Original 
Application is the construction given by the district court as used in the [asserted] 
patents.”).  Accepting Gamevice’s invitation to use claims 3 and 6 to broaden the 
construction of “computing device,” therefore, necessarily invalidates the claims 
because they would not be entitled to an earlier priority date and Gamevice argues 
that the Nintendo Switch meets each claim limitation but that product was 
indisputably on sale in the United States before the actual filing date of the ’393 
patent.  See Section 18.1. 

In summary, Gamevice has identified only parts of a device, and has failed 
to prove that random disconnected parts meet the “computing device” limitation.  
Claims 1–4, 6–8, and 17–18, thus, are not infringed. 

Resps. Br. at 47-53. 

The Staff argues, in part: 

The parties agree that the term “computing device” means “electronic 
equipment controlled by a CPU.”  JX-0014 (Joint Claim Construction Chart). 
However, a dispute remains as to how that construction should be applied.  See 
Compl. P.H. Br. at 39-41; CX-0001C (Singhose WS) at Q/A 343-358; Resps. P.H. 
Br. at 62-67; RX-1824C (Stern RWS) at Q/A 244-284.  Nintendo does not dispute 
that the “computing device” limitation is met by the Nintendo Switch Console 
device.  See RX-1824C (Stern RWS) at Q/A 251 (“[A] person of skill in the art 
applying the agreed construction would think that the fully functional and intact 
Nintendo Switch is a ‘computing device’ within the meaning of that construction.”).  
This is consistent with the agreed-upon construction, as well as the specification of 
the ’393 patent, which states that “the computing device 102 may take the form of 
a tablet, smart phone, notebook computer, or other portable computing device[.]”  
JX-0001 (’393 patent) at 4:43-45.   

Gamevice, however, contends that the “computing device” limitation is not 
met by the Nintendo Switch Console device, but is instead met by components 
within the device.  See Compl. P.H. Br. at 39-40.  Specifically, Gamevice contends 
that the “computing device” limitation is satisfied by[ 
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] Compl. P.H. Br. at 40.  This, however, is an eclectic collection 
of components – not a device.  One skilled in the art would understand that in 
the context of the ’393 patent, the “computing device” would be satisfied by 
the Nintendo Switch Console as a whole.  See RX-1824C (Stern RWS) at Q/A 
251. One skilled in the art would not understand Gamevice’s identified 
components of the Nintendo Switch Console device to themselves be a device.  
See id.   

In sum, the “computing device” limitation is met by the Nintendo 
Switch Console device.  However, the components identified by Gamevice do 
not satisfy the “computing device” limitations of the claims. 

Staff Br. at 37-38. 

As a preliminary matter, the parties’ agreed-upon construction for “computing device” is 

“electronic equipment controlled by a CPU.”  JX-0014 at 1.  This construction is consistent with 

the claims, and is supported by the specification.  For example, Fig. 6 shows a computing device 

102 that includes a CPU 156.  JX-0001 (’393 patent) at Fig. 6.  The specification explains that 

“computing device 102 preferably includes at least a CPU 156, interacting with the electronic 

display screen 110, the video game 130, a device driver 158, which facilitates the interaction 

between the computing device 102 and the input device 114 . . . .”  Id. at col. 6, lns. 14-18.   

Nintendo does not dispute that the Nintendo Switch console includes a “computing 

device.”  See Resps. Br. at 47.  However, the parties dispute whether selected components of the 

Nintendo Switch console may satisfy this limitation. 

The administrative law judge finds that one of ordinary skill in the art would not 

understand a “computing device” to be a selection of parts, as Gamevice asserts.  See RX-1824C 

(Stern RWS) at Q/A 276-79.  Gamevice’s interpretation is in conflict with the plain language of 

the claim.  Gamevice argues that Nintendo is confusing Dr. Singhose’s tear-down analysis of the 

Nintendo Switch console as meaning that Gamevice is accusing the torn-down version of the 
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product.  See Compl. Br. at 43.  However, the issue is whether the identified parts “meet the 

definition of ‘electronic equipment controlled by a CPU’ to be considered a ‘computing device.’”  

See RX-1824C (Stern RWS) at Q/A 279.  Gamevice identifies collections of parts that cannot be 

considered a computing device because Gamevice has not shown that such arbitrary collections 

of parts would function as the claimed “device.”  Id.  Rather, one skilled in the art would 

understand that, in the context of the ’393 patent, the “computing device” would be satisfied by 

the Nintendo Switch console as a whole.  See id. at Q/A 251.  The specification explains that 

“the computing device 102 may take the form of a tablet, smart phone, notebook computer, or 

other portable computing device[.]”  JX-0001 (’393 patent) at col. 4, lns. 43-45.  One skilled in 

the art would not understand Gamevice’s selected components of the Nintendo Switch console to 

constitute a device.  See id. 

The record evidence thus demonstrates that the Nintendo Switch includes a computing 

device.  See CX-0001C (Singhose DWS) Q/A 343; RX-1824C (Stern RWS) at Q/A 241.    

3. a pair of confinement structures,

The record evidence demonstrates that the Nintendo Switch does not include a pair of 

confinement structures.  See RX-1824C (Stern RWS) at Q/A 367-411.   

Gamevice argues, in part: 

The “[a pair of] confinement structures” limitation is met by the Nintendo 
Switch’s side rails.  See CX-0001C at Q/A 359-400; CDX-0001C at 46-56.  Under 
Gamevice’s proposed construction, see JX-0014 at 2-3, the side rails (including 
their attached flexible printed circuits) hold the computing device by being in 
pressing contact through screws with the Switch console’s back cover, thus exerting 
a compressive force on the “computing device.”  See CX-0001C at Q/A 361-370; 
CDX-0001C at 46-49; CX-0135C,[  

  ]On cross-examination, Dr. Stern agreed that a user can hold the 
console by the Joy-con controllers like they would a pot by its handles, and that 
Nintendo’s analogy of the side rails to a car’s side view mirrors is inapt. See Stern 
Tr. 523:5-527:23.
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Under OUII’s proposed means-plus-function construction (corresponding 
structure (3)) as well as Nintendo’s proposed construction, see JX-0014 at 2-3, this 
limitation is met literally, or alternatively under the doctrine of equivalents.  The 
Nintendo Switch’s side rails perform the identical or substantially the same function 
as the claimed “confinement structures”—they confine the computing device 
because the side rails are screwed to the side tabs/flanges of the back cover, and 
thus are in pressing contact with opposite sides of the computing device.  See CX-
0001C at Q/A 371-379; CDX-0001C at 50-51; See CX-0001C at Q/A 391-401; 
CDX-0001C at 56.  They do so in substantially the same way as the claimed
“confinement structures.”  The Nintendo Switch’s side rails attach to the upper
frame (“structural bridge,” see claim limitation [1e] below), using adjustable screws
that provide sufficient compressive load on the computing device to securely hold
the computing device between the side rails.  See CX-0001C at Q/A 375-379;
CDX-0001C at 51.  The side rails also achieve substantially the same result as the
claimed “confinement structures” because they securely hold the computing device
between the side rails and allow removal of the computing device upon removal of
the compressive load by adjusting the screws.  See CX-0001C at Q/A 375-379;
CDX-0001C at 51.  Indeed, in this regard, the Nintendo Switch’s side rails are very
similar to the ’393 patent’s confinement structures 316.  See CX-0001C at Q/A 398;
CDX-0001C at 56.

Contrary to Nintendo’s positions, neither the claim nor OUII’s proposed
construction requires the confinement structures to comprise a computing device 
cradle, such as cradle 336 in the ’393 patent.  See CX-0001C at Q/A 380-381.  In 
any event, the Nintendo Switch’s side rails do include a computing device cradle. 
See id. at Q/A 382; CDX-0001C at 52.  Moreover, the “adjustable fastening 
mechanism” appearing in OUII’s corresponding structure (3) is not limited to a soft 
draw latch, because “fastening mechanism” itself is not a claim term.  Nintendo 
improperly re-construes the construction to import a limitation that does not appear 
anywhere in the ’393 patent’s claims.  See CX-0001C at Q/A 383.  Also, the screws 
that secure the side rails to the back cover of the console, even if they are tightened 
with a high degree of precision and tightened or loosened only for repair and 
maintenance, are adjustable.  See id. at Q/A 384.  Moreover, it is irrelevant that the 
side rails do not squeeze the computing device as a whole or are not the only things 
holding it, because they provide sufficient compressive force to securely hold the 
computing device between the side rails, which is all that OUII’s and Nintendo’s 
constructions require.  See id. at Q/A 385-390, 397-400; CDX-0001C at 52-55. 

Compl. Br. at 43-45. 

Nintendo argues, in part: 

Claims 1–4, 6–7, and 17–18 require “a pair of confinement structures.” 
Gamevice says the rails on the sides of the console are the confinement structures, 
but this is incorrect under all constructions of the term.  RX-1824C, Q366.  The 
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claims include several additional requirements for the confinement structures: (1) 
that the confinement structures be separate and distinct from the structural bridge; 
(2) that game control modules be in electronic communication with the
communication links of the confinement structures and that the communication
links be in electronic communication with the computing device (or CPU of the
computing device); (3) that the confinement structures be adjacent at least two, but
no more than three sides of the computing device; and (4) for claim 17, that the
confinement structures “adapt to” and are in “pressing contact with said end points
of the length of the computing device.”  Gamevice failed to prove each of these
limitations are met.  RX-1824C, Q366, 517, 769–70.

* * *

Gamevice asserts the rails of the Nintendo Switch console are the 
“confinement structures” required by claims 1–4, 6–7, and 17–18.  CX-1C, Q359.  
This is incorrect.  RX-1824C, Q367–423.  The specification includes only one 
embodiment describing what confinement structures are, and in that embodiment—
Figures 16–25—the confinement structures are described as part of an input device 
that clamps to the sides of a computing device using the compressive force of a 
soft-draw latch fastening mechanism.  JX-1, 9:21–10:20; RX-60C, Q172–81; RX-
1824C, Q305; RDX-6 (animation based on figures of JX-1).  The rails are nothing 
like that.  Instead, they are an integrated part of the console itself.  RX-1824C, 
Q365–423. 

* * *

As will be shown below, throughout its discussion of the “confinement 
structure” limitation, Gamevice cites and relies on Dr. Singhose’s testimony that 
the lower housing—that is, the plastic back that Gamevice says is part of the 
computing device—has threaded holes.  See, e.g., CPBr.41 (relying on CX-1C, 
Q367), 51, 64, 70.  Dr. Singhose testified that “the back cover of the Switch console 
has two flanges protruding from the sides, which have threaded holes for screws to 
go through the side rails and the flanges, and hold them together.”  CX-1C, Q367.  
And he testified about the “screws going through the threaded holes in the side 
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of the communication port embodiment, and specifically that the confinement 
structures hold a computing device between them by being compressed to the 
computing device’s sides via a fastening mechanism.  JX-15.31 (quoting RX-94, 
9:53–10:21); JX-1, 10:4–20. 

* * *

At the hearing, Gamevice tried to warp this construction so that it would 
cover any part by which the console can be picked up.  Tr. 524:6–23.  According 
to Gamevice, because the console can be picked up by the integrated rails, the rails 
hold the computing device, and therefore, are confinement structures.  Id.  Indeed, 
Gamevice’s counsel tried to argue that the rails are like handles on a pot by which 
a pot can be lifted off a stove.  Tr. 524:13–525:7.  But of course, the confinement 
structures disclosed in the specification do not describe the handles of a pot—the 
handles of a pot are part of the pot, whereas the pair of confinement structures are 
part of a different structure (the input device) that attaches to a separate computing 
device by squeezing that device between the pair.  RX-1824C, Q305.  Indeed, 
Nintendo demonstrated that under Gamevice’s application of the construction—
where anything that can be used to pick up a computing device is a confinement 
structure—the card slot door on the console would also be a confinement structure, 
which is implausible on its face.  Singhose Tr. 217:5–219:5; RX-1824C, Q378; 
RDX-12 (RPX-9); RDX-3C.39 (RPX-9).  Dr. Singhose complained that this 
example took confinement structures “out of context,” Tr. 218:24–219:5, but that 
is precisely the point.  Gamevice cannot abstract what it means to “hold” a 
“computing device” from the teachings in the specification.  A handle for a pot, a 
card slot door, and the integrated rails do not hold a computing device as the 
confinement structures described in the specification do. 

Resps. Br. at 68-72 (footnote omitted). 

The Staff argues, in part: 

Claim 1 of the ’393 patent recites “a pair of confinement structures.”  JX-
0001 (’393 patent) at cl. 1.  The parties have offered three different constructions 
for this claim term.  See JX-0014 (Joint Claim Construction Statement).  Gamevice 
contends that this limitation is met under any of the three constructions.  Compl. 
P.H. Br. at 41-44.  Conversely, Nintendo contends that this limitation is not met 
under any construction.  Resps. P.H. Br. at 76-83.  In the Staff’s view, the structures 
identified by Gamevice do not satisfy the “confinement structure” limitations of the 
claims under any party’s construction.   

Gamevice contends that the “rails” of the Nintendo Switch Console device 
satisfy the “confinement structures” limitation under any of the proposed 
constructions.  See Compl. P.H. Br. at 41-44.  The Staff disagrees.  First, under the 
various constructions, the “confinement structures” must “hold the computing 
device,” or must perform the function of “confining the computing device” or 
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“interacting with the computing device.”  See JX-0014 (Joint Claim Construction 
Statement).  In each instance, the alleged structure must be different from the 
computing device, otherwise it would not be able to hold, confine, or interact with 
the computing device.  See id.  Gamevice contends that the “rails” of the Nintendo 
Switch Console device satisfy this limitation.  See Compl. P.H. Br. at 41-44.  But 
because the rails are part of the computing device, it is nonsensical to say that the 
“rails” hold, confine, or interact with the computing device.  See Resps. P.H. Br. at 
77-78.  “They no more hold the Nintendo Switch console than a car’s side-view
mirrors hold the car, or one’s ears hold one’s head.”  Id at 78.

Accordingly, the accused Nintendo products do not satisfy the 
“confinement structures” limitations of the claims. 

Staff Br. at 38-39. 

The construction of this claim term was discussed above.  The claim term “confinement 

structures” is construed to mean “components that hold a computing device.”   

Under the adopted construction, the Nintendo Switch console’s rails do not satisfy the 

limitation because the rails are part of the computing device, and therefore cannot hold the 

computing device.   

Gamevice argues that the side rails hold the computing device by being in pressing 

contact through screws with the Switch console’s back cover, thus exerting a compressive force 

on the “computing device.”  See Compl. Br. at 43.  However, the specification describes 

confinement structures that apply “sufficient compressive load … on the computing device 302 

to securely hold the computing device between the pair of confinement structures.”  JX-0001 

(’393 patent) at col. 10, lns. 14-18.  The specification does not describe a situation where the 

“confinement structures” hold the computing device by being in pressing contact through screws.  

When a collection of components are securely screwed together to form a device, it is 

nonsensical to describe the attached outer components as “hold[ing]” the inner components.  See 

RX-1824C (Stern RWS) at Q/A 376.  The rails are attached to, and inset into, the console, and 
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whereas the confinement structures described in the specification hold the computing device 

between them, the rails are simply part of the computing device itself.  See id. at Q/A 376-77.  

As Dr. Stern testified, the rails are like bumpers of a car as they are structurally integral to the 

frame of a car.  Stern Tr. 526-527.  Even though a car may be lifted by its bumpers, one of 

ordinary skill in the art would not consider the bumpers to hold the rest of the car any more than 

the attached side mirrors do.  Id.; RX-1824C (Stern RWS) at Q/A 377. 

If, however, the rails are considered “confinement structures,” separate from the 

“computing device,” the administrative law judge finds that the rails of the Nintendo Switch 

console are “components that hold a computing device.”  As Dr. Singhose testified, the rails of 

the Nintendo Switch console hold the computing device by being in pressing contact with the 

Switch console’s back cover.  See CX-0001C (Singhose DWS) at Q/A 360-71. 

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction. 

4. the pair of confinement structures interacting with the
computing device and adjacent at least two opposing sides of
the computing device, but not more than three sides of the
sides of the computing device;

The accused Nintendo Switch does not satisfy this claim limitation.  See RX-1824C 

(Stern RWS) at Q/A 376-81. 

Gamevice argues, in part: 

Under the parties’ agreed construction of “adjacent,” see JX-0014 at 2, this 
limitation is literally met.  As discussed above with respect to claim limitation [1b] 
under Nintendo’s proposed construction, the Nintendo’s side rails interact with the 
computing device.  See CX-0001C at Q/A 401.  Further, the side rails are nearby 
and next to two opposing sides (left and right) of the computing device defined by 
the side panels and side tabs/flanges of the Nintendo Switch console’s back cover.  
See id. at Q/A 402-408; CDX-0001C at 57-59; CX-0135C at 40.  The side rails sit 
on top of the side panels and interact with the side flanges via screws.  See CX-
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0001C at Q/A 404.  Contrary to Nintendo’s positions, Fig. 16 of the ’393 patent 
only shows confinement structures 316 adjacent two opposing sides of computing 
device 302.  See id. at Q/A 410.  Consistent with Fig. 16, the Nintendo Switch’s 
sides rails are nearby only two opposing sides (left and right) of the Nintendo 
Switch console’s back cover, not its the top and bottom sides.  See id. at Q/A 409-
411; CDX-0001C at 60.  Moreover, the claim language does not require the 
“confinement structures” to be closer to the bottom portion of the side rather than 
the top portion or vice versa.  See CX-0001C at Q/A 412. 

Compl. Br. at 44. 

Nintendo argues, in part: 

Claims 1–4 and 6–7 require that the “confinement structures” be “adjacent” 
to “not more than three sides” of the recited “computing device.”  Gamevice says 
that the recited “computing device” includes the plastic lower housing, and that the 
rails meet the “confinement structures” requirement.  This theory—which is wrong 
for many other reasons—also means that the rails cannot meet the “not more than 
three sides” requirement because, under Gamevice’s infringement theory, the rails 
would violate the three-side limitation and be “adjacent” to four sides of the 
supposed computing device.  RX-1824C, Q424–38.   

Gamevice concedes, as it must, that the rails are “adjacent”—that is “nearby 
but not necessarily next to,” JX-14.2—the left and right sides of what Gamevice 
calls the “computing device.”  CX-1C, Q404–06.  That means they can only be 
adjacent to one more side, but in fact, the rails are also adjacent to both the top and 
bottom (that is, four sides in total).  As measured by Dr. Stern, the rails are 
approximately 11 mm wide and are approximately 5.4 mm from the top and bottom 
of the lower housing.  RX-1824C, Q429–30; RDX-3C.45 (documenting 
measurement, RX-1824C, Q429); Stern Tr. 529:10–23.  Based on the relative 
measurements of the width and length of the rails, a POSA would understand that 
the rails are “nearby but not necessarily next to” the top and bottom of the purported 
“computing device.”  RX-1824C, Q431–32; Stern Tr. 528:1–529:6.  Therefore, the 
rails are adjacent four sides (left, right, top, and bottom), and claim 1 and its 
dependent claims are not infringed. 

Resps. Br. at 83-84. 

The Staff argues, in part: 

Claim 1 of the ’393 patent requires a pair of confinement structures that are 
“adjacent at least two opposing sides of the computing device, but not more than 
three sides of the sides of the computing device.”  JX-0001 (’393 patent) at cl. 1.  
The parties have agreed that the term “adjacent” means “nearby but not necessarily 
next to.”  JX-0014 (Joint Claim Construction Chart).  As discussed above, the 
parties dispute whether the “confinement structures” limitation is met by the rails 
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of the Nintendo Switch Console.  As discussed above, the accused Nintendo 
products do not satisfy the “confinement structures” limitation.  If there are no 
confinement structures, this limitation cannot be met.  If, however, the rails are 
considered “confinement structures,” as Gamevice argues they should, Nintendo 
contends that the accused products still do not satisfy this limitation of claim 1 of 
the ’393 patent because the rails are “adjacent” to four sides of the alleged 
computing device.  See Resps. P.H. Br. at 86-87; RX-1824C (Stern WS) at Q/A 
424-438.  Conversely, Gamevice argues that “the Nintendo Switch’s side[] rails are
nearby only two opposing sides (left and right) of the Nintendo Switch console’s
back cover, not it’s [] top and bottom sides.”  Compl. P.H. Br. at 44-45; CX-0001C
(Singhose WS) at Q/A 410.  Professor Singhose responded to Nintendo’s expert,
Dr. Stern, as follows:

I disagree with Dr. Stern’s argument because he is improperly 
characterizing top and bottom portions of the left and right sides of 
the back cover of the Switch console as the top and bottom sides of 
the back cover.  That is not an accurate statement about the back 
cover because that top and bottom portions still belong to the side 
of the back cover. I took pictures of the sides of the back cover of 
the console to better illustrate my point. In my opinion, a person of 
ordinary skill in the art would not consider that top portions of the 
sides of the back cover to be the “top” of the computing device.  

I note that Dr. Stern is significantly mischaracterizing the 
embodiment shown in figure 16.  The portion he is calling the 
“bottom” in that figure is part of the left and right sides.  Figure 16 
does not show confinement structures placed on three sides of the 
computing device.  

CX-0001C (Singhose WS) at Q/A 410.

As demonstrated by Prof. Singhose, the rails of the Nintendo Switch 
Console are only adjacent two opposing sides of the alleged computing device:  
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CX-0001C (Singhose WS) at Q/A 402-412; CDX-0001C (Singhose
Demonstratives) at 0057.

Accordingly, for the reasons set forth above, the accused Nintendo products 
do not satisfy the “confinement structures” limitation of claims 1d.  If there are no 
“confinement structures,” then then there can be no confinement structures that are 
“adjacent at least two opposing sides of the computing device, but not more than 
three sides of the sides of the computing device.”  JX-0001 (’393 patent) at cl. 1. 
If, however, the rails of the Nintendo Switch Console are deemed “confinement 
structures,” then those structures are adjacent to two sides of the computing device, 
and this limitation is met. 

Staff Br. at 39-41. 

The construction of this claim term was discussed above.  The claim term “confinement 

structures” is construed to mean “components that hold a computing device.”  The parties have 

agreed that the term “adjacent” means “nearby but not necessarily next to.”  JX-0014. 

Under the adopted construction, the Nintendo Switch console’s rails do not satisfy the 

limitation because the rails are part of the computing device, and therefore are not “adjacent at 

least two opposing sides of the computing device, but not more than three sides of the sides of 

the computing device.”  The rails are portions of the computing device itself.   

If, however, the rails are considered “confinement structures,” separate from the 

“computing device,” the administrative law judge finds that the rails of the Nintendo Switch 
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console are only adjacent two opposing sides of the alleged computing device.  Nintendo 

contends that the accused products still do not satisfy this limitation of claim 1 of the ’393 patent 

because the rails are “adjacent” to four sides of the alleged computing device.  See Resps. Br. at 

83-84 (citing RX-1824C (Stern RWS) at Q/A 424-38).  However, as Dr. Singhose testified, the

Nintendo Switch console’s rails of the are only adjacent two opposing sides of the alleged 

computing device.  See CX-0001C (Singhose DWS) at Q/A 410. 

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction. 

5. each of the pair of confinement structures comprising a
communication link, each of the communication links
configured for electronic communication with the computing
device;

The Nintendo Switch does not satisfy this claim limitation.  See RX-1824C (Stern RWS) 

at Q/A 774-77. 

Gamevice argues, in part: 

In the Nintendo Switch, each of the side rails (“pair of confinement 
structures”) comprises a flexible printed circuit, which is a “communication link.” 
See CX-0001C at Q/A 413-414; CDX-0001C at 61.  Second,[  

 
 See CX-0001C at Q/A 415-417, 419-420; CDX-0001C at 62; 

CX-0141C,  
 ] Contrary to Nintendo’s 

position, the claimed “electronic communication” does not require processing of 
signals passing through a wire, or system including a transmitter, a communication 
medium or channel, a receiver, and noise.  Nintendo improperly imports these 
limitations into the claims.  See CX-0001C at Q/A 416-417.  Moreover,[  

 
] See id. at Q/A 417. 

Finally, claim 1 does not require the claimed “communication link” to contribute 
to holding the computing device.  They only require the “[pair of] confinement 
structures” to do so, and also to comprise “communication links.”  See JX-0001 at 
claim 1; CX-0001C at Q/A 421-422.
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Compl. Br. at 45-46. 

Respondents argue, in part: 

The claims recite two different stages in the “electronic communication” 
chain between the controllers and the recited “computing device,” and Gamevice 
has not—and cannot—prove either stage.  Claims 1–4, 6–7, and 18 recite the first 
stage in the chain as the “game control modules” or “control modules” in 
“electronic communication” with the “communication link[s]” of the “confinement 
structures.”  Claims 1–4, 6–7, and 17–18 recite the second stage in the chain as the 
“communication link[s]” of the “confinement structures” are in “electronic 
communication” with the recited “computing device” (claims 1–4, 6–7) or the 
“central processing unit” of the recited “computing device” (claim 17, depending 
from claim 16).  In sum, the claims require two stages: (1) “electronic 
communication” between the “modules” and the “communication link[s]” of the 
“confinement structures”; and (2) “electronic communication” between the 
“communication link[s]” of the “confinement structures” and the “computing 
device” (or CPU of the “computing device”).  The claims do not recite “electronic 
communication” between the “modules” and the “computing device.”  This is 
significant because the only evidence Gamevice proffers is the undisputed fact that 
the Joy-Con are in direct electronic communication with the Nintendo Switch 
console.  But this undisputed fact does not meet this limitation. 

* * *

For the first stage in the chain—the “electronic communication” between 
the “modules” and the “communication link”—Gamevice contends that the Joy-
Con are the recited “electronic game control modules,” or “control modules,” and 
that the FPCs in the rails are the recited “communication link[s].”  CX-1C, Q476, 
743. Yet, Gamevice offers no evidence that the Joy-Con are in electronic—as 
opposed to electrical—communication with the FPCs.  RX-1824C, Q526.  Instead, 
the entirety of Gamevice’s evidence on this point is Dr. Singhose’s assertion that 
“the side rails have connectors that engage with the connectors on the Joy-Con to 
send signals containing information through the flexible printed circuits.”  CX-1C, 
Q476.  But the claims require more than just “send[ing] signals” via the FPCs, as 
that is merely electrical communication, not the required electronic 
communication.  RX-1824C, Q521–25.

Gamevice offers no evidence of electronic communication between the Joy-
Con and the FPCs because there is none. [  

 
 
 

 
  ]Id.  Thus, this limitation is not met.    
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For the second stage—“electronic communication” between the 
“communication link[s]” and the “computing device” (or CPU of the 
“computing device”)—Gamevice points to the other end of the FPCs from the 
rails where they terminate on the main printed circuit board.  CX-1C, Q415, 
727.  But Gamevice offers no competent evidence that there is electronic 
communication between the FPCs and the circuit board, relying instead on 
conclusions from Dr. Singhose that the signals are electronic communication 
because he says they are.  CX-1C, Q415–17, 419–22.  Kim, 465 F.3d at 1320 
(mere conclusions are not evidence). [  

 
 

]RX-1824C, Q774–77.  Again, there is indisputably 
electronic communication between the Joy-Con and the console, but that is 
not what the claim requires.  Instead, the claim requires electronic 
communication between the communication links themselves and the 
computing device, and Gamevice offers no evidence establishing this.  Id. 

Late in the game, Gamevice recognized its failure of proof on this second 
link—although it never recognized its failure on the first link—and attempted to 
shoehorn testimony regarding [  ]But the 
ALJ excluded that late testimony as not disclosed.  Order No. 11 at 2 
(granting Nintendo’s motion in limine regarding CX-1C, Q418).  While 
Gamevice attempted to revive this argument at the hearing through cross-
examination of Dr. Stern, Gamevice failed because Dr. Stern confirmed that the 
only communication between the FPCs and the main circuit board is electrical 
communication, and not electronic communication.  Tr. 589:1–24, 596:5–8.  
Therefore, Dr. Stern’s testimony stands unrebutted as the only admitted testimony 
from the perspective of a POSA, and that evidence unequivocally shows that there 
is no electronic communication between the FPCs and the main circuit board.   

Resps. Br. at 80-83. 

The Staff argues that the Nintendo Switch does not satisfy this limitation.  See Staff Br. at 

45-48.

As an initial matter, the construction of “confinement structures” was discussed above. 

The claim term “confinement structures” is construed to mean “components that hold a 

computing device.”   

As discussed above, the administrative law judge finds that the rails are part of the 

“computing device.”  Hence, the Nintendo Switch console’s rails do not satisfy the limitation are 

not “confinement structures,” because the rails are portions of the computing device itself.  
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If, however, the rails are considered “confinement structures,” separate from the 

“computing device,” the administrative law judge finds that Gamevice has not shown that the 

Nintendo Switch console’s rails comprise a communication link, each of the communication 

links configured for electronic communication with the computing device.   

No party requested a construction of “electronic communication.”  See JX-0014.  

However, the claims distinguish between the recited terms “electronic communication” and 

“electrical communication.”  See JX-0001 (’393 patent) at claim 1.  Inasmuch as claim 1 uses 

two different terms, they are presumed to have different meanings.  Helmsderfer v. Bobrick 

Washroom Equipment, Inc., 527 F.3d 1379 (Fed. Cir. 2008) (“Our precedent instructs that 

different claim terms are presumed to have different meanings.”) (citing Applied Med. Res. Corp. 

v. U.S. Surgical Corp., 448 F.3d 1324, 1333 n. 3 (Fed. Cir. 2006) (“[T]he use of two terms in a

claim requires that they connote different meanings....”); CAE Screenplates Inc. v. Heinrich 

Fiedler GmbH, 224 F.3d 1308, 1317 (Fed. Cir. 2000) (“In the absence of evidence to the 

contrary, we must presume that the use of these different terms in the claims connotes different 

meanings.”). 

Gamevice fails to draw any meaningful distinction between “electronic communication” 

and “electrical communication.”  See Compl. Br. at 45; CX-0001C (Singhose WS) at Q/A 

413-22.  Dr. Singhose appears to equate electrical and electronic communication.  See id.  To

show “electrical communication,” Dr. Singhose testified that “the upper frame supports and 

promotes electrical communication through the flexible printed circuits and the PCB.  This 

electrical communication is achieved through the flexible printed circuits connecting the pin 

connectors on the PCB.”  CX-0001C (Singhose DWS) at Q/A 443.  To show “electronic 

communication,” he identified “[t]he flexible printed circuits, which [he] referred to as the 
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communication links connect to the PCB, to enable electronic communication with the 

computing device.”  Id. at Q/A 415.  Gamevice thus relies upon the same flexible printed circuits 

for both “electronic communication” and “electrical communication” without any meaningful 

basis to overcome the presumption that these terms connote different meanings.   

The administrative law judge finds that there is a difference between electrical 

communication and electronic communication.  As Dr. Stern testified, electronic communication 

requires components that exchange information, not just electrons.  Id. at Q/A 525.  A network 

card in a computer may be said to be in electronic communication with the server with which it 

is communicating because each end of that communication “understands” and can act on the 

information being transmitted and received.  Id.  To one of ordinary skill in the art, the cables 

carrying those communications, such as an ethernet cable running from the wall to the computer 

for example, are only in electrical communication, not electronic communication.  See id.   

The administrative law judge thus finds that a person of ordinary skill in the art would 

recognize a difference between electrical communication and electronic communications.  See 

RX-1824C (Stern RWS) at Q/A 521-30.  Gamevice relies on conclusions from Dr. Singhose that 

the signals are electronic communication.  See CX-0001C (Singhose DWS) at Q/A 415-17, 

419-22. [  

 

 ] See RX-1824C (Stern RWS) at Q/A 774-77. 

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction.  

PUBLIC VERSION



130 

6. a rigid structural bridge disposed between and secured to the
pair of confinement structures,

The administrative law judge finds that the Nintendo Switch does not include this feature 

of claim 1.  See RX-1824C (Stern RWS) at Q/A 207-14, 278, 294. 

Gamevice argues, in part: 

The “structural bridge” limitation is satisfied by the Nintendo Switch’s 
upper frame, which is disposed between and secured to the Nintendo Switch’s side 
rails (“[pair of] confinement structures,” see claim limitation [1b]) using screws. 
See CX-0001C at Q/A 423-424; CDX-0001C at 63.  The Nintendo Switch’s upper 
frame literally meets Gamevice’s and OUII’s proposed constructions, see JX-0014 
at 6, because it is a physical apparatus that connects the side rails across a space 
between the side rails, and also the Joy-Cons via the side rails across an obstacle, 
e.g., the computing device, or space between the side rails.  See CX-0001C at
Q/A 427-430, 434-436; CDX-0001C at 64.

Contrary to Nintendo’s position, the upper frame is not an integral portion 
of the computing device but is a structurally separate component.  See CX-0001C 
at Q/A 425-426.  Moreover, the upper frame is secured to the side rails regardless 
of the direction in which the screws are threaded and inserted.  See id.  Also, as 
explained above with respect to claim limitation [1a], even if the upper frame is 
required for the full functionality of the Nintendo Switch, Gamevice is accusing the 
fully assembled Nintendo Switch as imported and sold, and the components that 
Gamevice has identified are sufficient to meet the proposed constructions for 
“computing device” and “structural bridge.”  See id. at Q/A 431-432. Further, that 
the upper frame serves other functions in the console does not preclude it from also 
serving as the “structural bridge.”  See Stern Tr. 562:18-566:10.  Moreover, claim 
1 does not require that the “structural bridge” be external to the “computing 
device.”  See id. at Q/A 432-433.  In any event, the upper frame is external to the 
components identified as constituting the “computing device.”  See id.  Also, the 
upper frame is not required to cross the entirety of the Nintendo Switch console, 
and it crosses various obstacles in the CPU PCB, which is sufficient to meet the 
claimed limitation under OUII’s construction.  See id. at Q/A 436. 

Under Nintendo’s proposed construction, see JX-0014 at 6, this limitation 
is literally met because the Nintendo Switch’s upper frame bears the load of the 
printed circuit boards forming part of the computing device, as well as other 
components like the battery and heat sink, and provides connection and support 
across a span between the side rails (across the computing device).  See CX-0001C 
at Q/A 437-439; CDX-0001C at 65.  Contrary to Nintendo’s position, its proposed 
construction does not call for bearing only an external load; otherwise, this is yet 
another limitation that Nintendo is improperly importing into the claims.  See CX-
0001C at Q/A 440-441.  Moreover, the upper frame does bear loads external to 
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itself and the computing device, like the battery and heat sink.  See id.  There is no 
requirement in the claim that the upper frame bear loads external to the entire 
Nintendo Switch console, or that the upper frame be longer than every component 
of the computing device.  See id.  

Compl. Br. at 46-47. 

Nintendo argues, in part: 

Gamevice claims that an internal component of the console—the upper 
frame—is the “structural bridge” recited in claims 1–4, 6–8, and 17–18.  CX-1C, 
Q423–24.  But Gamevice is wrong because these claims separately recite a 
“computing device,” and the upper frame is functionally inseparable from the 
console itself, making it, at most, part of the “computing device” and not the 
separately recited “structural bridge.”  RX-1824C, Q207–14, 278, 294; Stern Tr. 
640:23–643:7; Singhose Tr. 246:5–8. 

As discussed in Section 11, the Federal Circuit has long held that when two 
elements are separately recited in a claim, the presumption is that these separate 
elements cannot be satisfied by pointing to one and the same structure.  Becton, 616 
F.3d at 1254.  Gamevice has never disputed the application of this presumption.

* * *

Nor does the upper frame meet the “structural bridge” limitation under 
either Nintendo or Staff’s proposed constructions.  Staff’s proposed construction 
requires that the “structural bridge” be “a physical apparatus that connects other 
components across an obstacle or space.”  JX-14.7.  The specification shows that 
the obstacle or space that is being bridged is the computing device itself.  RX-
1824C, Q328–29, 332–33.  But the upper frame does not connect other components 
across the obstacle of the computing device, contrary to every embodiment of the 
specification.  Id., Q330.  Instead, the upper frame is, itself, the obstacle.  That is, 
the upper frame is part of the computing device, rendering any application of this 
construction to the Nintendo Switch nonsensical.  Id., Q331.   

The upper frame also does not meet the “structural bridge” limitation under 
Nintendo’s construction for the same reasons.  RX-1824C, Q321–31, 333.  Further, 
the upper frame fails to meet the additional requirement of Nintendo’s construction, 
that it be a “load bearing apparatus.”  JX-14.7.  While a number of components are 
attached to the upper frame assembly in the fully assembled console, a POSA would 
not understand the upper frame assembly to be “bear[ing]” the “load” of those 
components of the computing device because the upper frame assembly is also part 
of the computing device.  RX-1824C, Q333–35. 

Resps. Br. at 61-64. 
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The Staff argues, in part: 

Claim 1 of the ’393 patent recites “a rigid structural bridge disposed 
between and secured to the pair of confinement structures.”  JX-0001 (’393 patent) 
at cl. 1.  The parties have proposed three different constructions for the term 
“structural bridge.”  JX-0014 (Joint Claim Construction Statement).  Gamevice 
contends that this limitation is satisfied by the upper frame assembly of the 
Nintendo Switch Console device.  Compl. P.H. Br. at 46-47.  This assembly (shown 
below) provides the structural foundation for building the Nintendo Switch Console 
device.  See CDX-0001C (Singhose Demo.) at 63.   

Many of the electronic components of the Nintendo Switch are attached to 
this upper frame assembly.  See RX-1824C (Stern RWS) at Q/A 285-327.    

In the Staff’s view, the accused products do not satisfy the “structural 
bridge” limitation of the claims.  See Resps. P.H. Br. at 67-70.  Dr. Stern testified 
that “the Nintendo Switch, in its fully functional form with all of its parts intact, is 
considered the ‘computing device,’ there is no other element that can satisfy the 
structural bridge limitation.”  RX-1824C (Stern RWS) at Q/A 293.  The component 
identified by Gamevice and Prof. Singhose as the “structural bridge” is an integral 
part of the Nintendo Switch Console device, and as part of the “computing device” 
it cannot also satisfy the “structural bridge” limitation.  See id.   

Accordingly, the accused Nintendo products do not satisfy the “structural 
bridge” limitation. 

Staff Br. at 41-42. 
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The construction of this claim term was discussed above.  The claim term “structural 

bridge” is construed to mean “a physical apparatus that connects other components.”   

Gamevice argues that this limitation is satisfied by the Nintendo Switch’s upper frame, 

which is disposed between and secured to the Nintendo Switch’s side rails using screws.  See 

Compl. Br. at 46-47.  However, the specification only discloses the structural bridge as separate 

from the computing device.  For example, figures 1-4, 8-10, 12-16, 25, 29, 30, 32-34, 36, and 39, 

show the computing device and a separate input device or game controller with a structural 

bridge (starting at Fig. 13).  Similarly, figures 5, 11, 17-24, 26-28, 31, 35, 37-38, and 43-44, 

show only the input device or game controller (or components of it) and no computing device at 

all.  As Dr. Singhose testified, each of these figures show the structural bridge as part of an input 

device and not as an integrated component of the computing device.  Singhose Tr. 252-257.   

Given that the claims separately recite the “computing device” and “structural bridge” 

and that the specification exclusively describes a structural bridge as separate from, and external 

to, the computing device, the administrative law judge finds that this limitation is not satisfied by 

the same structure as the computing device itself, of which the upper frame is a core, functional 

element.  See Stern Tr. 640-643; Singhose Tr. 246; RX-1824C (Stern RWS) at Q/A 207-14, 278, 

294. The administrative law judge thus finds the upper frame is not a separate structure from the

console.   

If, however, the upper frame is considered the “structural bridge,” separate from the 

“computing device,” the administrative law judge finds that Gamevice has not shown that the 

Nintendo Switch comprises a physical apparatus that connects other components.  One of 

ordinary skill in the art would understand that “a physical apparatus that connects other 

components” in view of the specification could only include a component that is part of the input 
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device and is not part of or integrated with the computing device.  Singhose Tr. 252-257; 

RX-1824C (Stern RWS) at Q/A 298-316.  Unlike all the structural bridges shown in the 

specification, the upper frame is part of the Nintendo Switch console itself.  See RX-1824C 

(Stern RWS) at Q/A 317-19.  Consequently, the upper frame assembly is not a “structural 

bridge.” 

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction. 

7. the rigid structural bridge comprising a passageway between
the pair of confinement structures,

The record evidence demonstrates that the Nintendo Switch does not include a rigid 

structural bridge comprising a passageway between the pair of confinement structures.  See 

RX-1824C (Stern RWS) at Q/A 471-72, 482-83. 

Gamevice argues, in part: 

The “passageway” limitation is met by the upper frame of the Nintendo 
Switch console.  As shown in CDX-0001C at 66-67, the upper frame has a tray-like 
structure disposed between the side rails.  See Stern Tr. 577:7-581:13.  The tray-
like structure provides a three-dimensional space in the lower portion of the upper 
frame assembly to meet the “passageway” limitation.  The PCBs are located in that 
space and the flexible printed circuits from the side rails connect to pin connectors 
on the PCB, such that the corresponding portion of the upper frame supports and 
promotes electrical communication between the flexible printed circuits and the 
PCB.  See CX-0001C at Q/A 442-445, 448-449, 456; CDX-0001C at 66-68; Stern 
Tr. 582:18-587:11; RX-0994C, [  

.] 

Under Gamevice’s and OUII’s proposed construction, the portion of the 
upper frame identified above as the passageway accommodates a flexible printed 
circuit, which has numerous communication wires.  See CX-0001C at Q/A 446-
447. Under Nintendo’s proposed construction, the portion of the upper frame 
identified above as the passageway holds the flexible printed circuits because the 
flexible printed circuits are not free to move within the passageway, but rather are 
restricted in their movement.  See id. at Q/A 455-456; CDX-0001 at 68.

Contrary to OUII’s position, the passageway identified satisfies this claimed 
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limitation because it is not required to internal to the structural bridge, just as a 
freeway under the open skies is as much a passageway for cars as one inside a 
tunnel.  Contrary to Nintendo’s position, the passageway identified above is well-
defined.  See CX-0001C at Q/A 451; CDX-0001C at 66-68.  Further, as Dr. Stern 
agreed, the claims do not require that the two “confinement structures” must be in 
communication with each other.  See CX-0001C at Q/A 451; Stern Tr. 572:20-
574:2.  Instead, the claim only requires that the passageway is located anywhere 
between the two confinement structures.  See id.  Moreover, the claims do not 
require that the passageway be a straight path from one “confinement structure” to 
the other.  See id. at Q/A 452, 460-461.  In this regard, Nintendo improperly reads 
in limitations from preferred specification embodiments into the claims.  See id.; 
Stern Tr. 574:4-576:6.  Further, the claims do not require the passageway to have 
nothing but a communication wire.  See id.  Also, the fact that the identified 
passageway may include an area for a heat sink where thermal putty is applied is 
irrelevant because the identified passageway meets the claimed limitations.  See id. 
at Q/A 453-454.  Moreover, the claims do not require that the entire area of the 
“passageway” must be capable of accommodating a communication wire.  See id. 
at Q/A 454, 457-459.  Further, Nintendo incorrectly relies on a proposed 
construction for this claim term from the 1111 Investigation, which none of the 
parties have proposed in this investigation.  See id. at Q/A 459-461. 

Compl. Br. at 47-49. 

Nintendo argues, in part: 

As discussed above in Section 9.4, while the specification never uses the 
term “passageway,” it does describe a “conduit.”  That disclosed passageway runs 
from one side of the accessory to the other—that is, “between the pair of 
confinement structures”—and houses a wire that allows the two sides of the 
accessory to communicate with each other.  JX-1, Fig. 17, 9:67–10:7; RX-1824C, 
Q82, 465–69.  But not every structural bridge is disclosed to have a passageway. 
As Staff pointed out in its Prehearing Brief, the ’393 patent also “discloses 
structural bridges without any conduit or other passageway, such as the structural 
bridge shown in Fig. 15.”  SPBr.44–45.  And as Staff further stated, “the upper 
frame assembly of the Nintendo Switch Console device does not provide a 
passageway, so wires must be run externally to the upper frame assembly.”  Id.  The 
evidence at the hearing demonstrated this to be exactly correct.  RX-1824C, Q470–
73, 479, 482–83; Stern Tr. 634:5–638:2; RX-994.28–30. 

Using RPX-85 (shown in RDX-219 and 220 (below)), Dr. Stern described 
how the flexible printed circuits (“FPCs”) from the rails are routed externally to the 
upper frame: 
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imaginary box in any arbitrary area extending from one side of the device to the 
other is both nonsensical from the viewpoint of infringement law, and inconsistent 
with Gamevice’s invalidity position.  In the context of invalidity, Gamevice argued 
that the same claim requires a communication wire to run from one confinement 
structure to the other through the passageway.  For instance, Dr. Singhose was 
shown the “gripping studs” he contended Dr. Cameron identified as the 
“confinement structures” in the PhoneJoy prior art product.  Tr. 843:8–16 
(discussing CDX-3).  Dr. Singhose confirmed that in his opinion, the “passageway” 
limitation was not satisfied by the PhoneJoy because “the printed flexible circuit in 
PhoneJoy does not run from one gripping stud to the other, as the claim requires.”  
Id., 843:17–844:8.  Thus, Gamevice’s position is that for purposes of the prior art, 
the claim, in fact, requires the communication wire to run from one confinement 
structure to the other.  SmithKline Diagnostics, Inc. v. Helena Labs. Corp., 859 F.2d 
878, 882 (Fed. Cir. 1988) (“[T]he claims must be interpreted and given the same 
meaning for purposes of both validity and infringement analysis.”).  

Gamevice also says that “cutouts” in the walls of the upper frame 
supposedly “accommodate” the FPCs from the rails.  CX-1C, Q448.  But at the 
hearing, Dr. Stern explained in detail why this is incorrect.  Dr. Stern demonstrated 
that these supposed “cutouts” have nothing whatsoever to do with the FPCs and do 
not accommodate or hold them.  RX-1824C, Q484–87; Tr. 636:21–638:2.  Instead, 
the elevation changes are “necessary to maintain contact [between the lower frame 
and the internal components] for heat transfer and securing the boards.”  Tr. 
635:11–636:20.  They are necessary because “this is a profiled three-dimensional 
part, [so] the lower housing has to—has to vary its elevation.  And, similarly, to 
maintain a sealed enclosure electronically, the side wall has to—has to vary in order 
to—to match it.”  Id.  Dr. Stern testified that the FPCs actually need to go over the 
upper housing assembly wall, which is higher than the upper frame.  Id., 634:15–
635:7.  This is visible in RDX-219 and 220 (above, each showing RPX-85).  Thus, 
the supposed “cutouts” in the upper frame wall have “nothing to do with passing 
this FPC over because the FPC has to go over the much higher plastic upper 
housing.”  Tr. 636:21–638:2. 

Resps. Br. at 31-34. 

The Staff argues, in part: 

Claim 1 of the ’393 patent recites a “rigid structural bridge comprising a 
passageway between the pair of confinement structures.”  JX-0001 (’393 patent) at 
cl. 1.  Gamevice and the Staff contend that the term “passageway” should be
construed as “a space that accommodates a communication wire.”  JX-0014 (Joint
Claim Construction Statement).  Nintendo contends that the term should be
construed as “a space that holds a communication wire.”  Resps. P.H. Br. at 87-92.
Nintendo argues that the “passageway” limitation is met by the portion of the upper
frame assembly marked in yellow below:
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CDX-0001 (Singhose Demo.) at 66.  The marked portions, however, do not form a
passageway between the pair of confinement structures.  See  RX-1824C (Stern
RWS) at Q/A 462-502; Resps. P.H. Br. at 87-92.  The printed flexible circuits are
part of the rails (i.e., the alleged confinement structures) and are run above the upper
frame assembly, and not through any passageway that is part of the upper frame
assembly.  See id.

The ’393 patent discloses structural bridges with passageways, such the 
structural bridge shown in Fig. 17, comprising a conduit 328:  

JX-0001 (’393 patent) at Fig. 17.  The ’393 patent also discloses structural bridges 
without any conduit or other passageway, such as the structural bridge shown in 
Fig. 15:  
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Id. at Fig. 15.  Here, the structural bridge does not provide a passageway, so a signal 
wire 274 is coupled externally to the structural bridge.  See id. at Col. 9:4-15.  As 
in the embodiment shown in Fig. 15, the upper frame assembly of the Nintendo 
Switch Console device does not provide a passageway, so wires must be run 
externally to the upper frame assembly.  See id.   

Accordingly, the accused Nintendo products do not satisfy the 
“passageway” limitations of the claims. 

Staff Br. at 42-44. 

The construction of this claim term was discussed above.  The claim term “passageway” 

is construed to mean “a space that accommodates a communication wire.”   

As discussed above, one skilled in the art would not understand Gamevice’s selected 

components of the Nintendo Switch console to constitute a device.  See JX-0001 (’393 patent) at 

col. 4, lns. 43-45.  As with Gamevice’s argument regarding the alleged “confinement structures,” 

Gamevice again claims that an internal component of the console, here the upper frame, is the 

“structural bridge.”  As Dr. Stern testified, however, “[W]hen the Nintendo Switch, in its fully 

functional form with all of its parts intact, is considered the ‘computing device,’ there is no other 

element that can satisfy the structural bridge limitation.”  RX-1824C (Stern RWS) at Q/A 293.  

The component identified by Gamevice and Dr. Singhose as the “structural bridge” is an integral 
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part of the Nintendo Switch console, and as part of the “computing device” it cannot also satisfy 

the “structural bridge” limitation.  See id. 

If, however, the upper frame is considered the “structural bridge,” separate from the 

“computing device,” the administrative law judge finds that Gamevice has not shown that the 

upper frame of the Nintendo Switch console comprises a passageway between the pair of 

confinement structures.  Gamevice argues that the portion of the upper frame identified above as 

the passageway accommodates a flexible printed circuit, which has numerous communication 

wires.  See Compl. Br. at 47-48.  However, as Dr. Stern testified, the flexible printed circuits 

(“FPC”) exhibited a circuitous route, and “the purported ‘structural bridge’ includes items that 

interfere with the FPC,” as opposed to accommodating it.  RX-1824C (Stern RWS) at Q/A 

471-72, 482-83.

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction. 

8. the passageway promotes electrical communication between
the communication link of a first confinement structure of the
pair of confinement structures and the computing device, the
passageway further promotes electrical communication
between the communication link of a second confinement
structure of the pair of confinement structures and the
computing device;

The accused Nintendo Switch does not satisfy this claim limitation.  See RX-1824C 

(Stern RWS) at Q/A 508. 

Gamevice argues, in part: 

The “passageway” limitation is met by the upper frame of the Nintendo 
Switch console.  As shown in CDX-0001C at 66-67, the upper frame has a tray-like 
structure disposed between the side rails.  See Stern Tr. 577:7-581:13.  The tray-
like structure provides a three-dimensional space in the lower portion of the upper 
frame assembly to meet the “passageway” limitation.  The PCBs are located in that 
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space and the flexible printed circuits from the side rails connect to pin connectors 
on the PCB, such that the corresponding portion of the upper frame supports and 
promotes electrical communication between the flexible printed circuits and the 
PCB.  See CX-0001C at Q/A 442-445, 448-449, 456; CDX-0001C at 66-68; Stern 
Tr. 582:18-587:11; RX-0994C, [  

 ]

Under Gamevice’s and OUII’s proposed construction, the portion of the 
upper frame identified above as the passageway accommodates a flexible printed 
circuit, [  ] See CX-0001C at Q/A 
446-447. Under Nintendo’s proposed construction, the portion of the upper 
frame identified above as the passageway holds the flexible printed circuits 
because the flexible printed circuits are not free to move within the passageway, 
but rather are restricted in their movement.  See id. at Q/A 455-456; CDX-0001 at 
68.

Contrary to OUII’s position, the passageway identified satisfies this claimed 
limitation because it is not required to internal to the structural bridge, just as a 
freeway under the open skies is as much a passageway for cars as one inside a 
tunnel.  Contrary to Nintendo’s position, the passageway identified above is well-
defined.  See CX-0001C at Q/A 451; CDX-0001C at 66-68.  Further, as Dr. Stern 
agreed, the claims do not require that the two “confinement structures” must be in 
communication with each other.  See CX-0001C at Q/A 451; Stern Tr. 
572:20-574:2.  Instead, the claim only requires that the passageway is located 
anywhere between the two confinement structures.  See id.  Moreover, the 
claims do not require that the passageway be a straight path from one 
“confinement structure” to the other.  See id. at Q/A 452, 460-461.  In this regard, 
Nintendo improperly reads in limitations from preferred specification 
embodiments into the claims.  See id.; Stern Tr. 574:4-576:6.  Further, the claims 
do not require the passageway to have nothing but a communication wire.  See 
id.  Also, the fact that the identified passageway may include an area for a heat 
sink where thermal putty is applied is irrelevant because the identified passageway 
meets the claimed limitations.  See id. at Q/A 453-454.  Moreover, the claims do 
not require that the entire area of the “passageway” must be capable of 
accommodating a communication wire.  See id. at Q/A 454, 457-459.  Further, 
Nintendo incorrectly relies on a proposed construction for this claim term 
from the 1111 Investigation, which none of the parties have proposed in this 
investigation.  See id. at Q/A 459-461. Compl. Br. at 47-49. 

Nintendo argues, in part: 

Gamevice presented no evidence that the imaginary box drawn by Dr. 
Singhose as a supposed passageway “promotes electrical communication” as 
further required by both claims 1 and 17.  The entirety of Gamevice’s support on 
this point is the following from Dr. Singhose’s written direct testimony: 
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The PCBs are located in that space and the flexible printed circuits 
from the side rails connect to the PCB, such that the corresponding 
portion of the upper frame supports and promotes electrical 
communication between the flexible printed circuits and the PCB. 
This electrical communication is achieved through the flexible 
printed circuits connecting to the pin connectors on the PCB.  CX-
1C, Q443.   

But this is ipse dixit—Dr. Singhose simply says the limitation is met—and 
is neither evidence nor analysis.  Kim, 465 F.3d at 1320.  Gamevice’s failure to 
muster evidence that its invented passageway “promotes electrical communication” 
limitation is unsurprising:  Since there is no passageway in the upper frame, there 
is nothing that can promote electrical communication.  RX-1824C, Q505–08.  
Indeed, the negative space that Gamevice identifies as a passageway would have 
the opposite effect, and could not help bring electrical communication into being, 
which was what the parties understood “promotes electrical communication” to 
mean in the 1111 Investigation.  Id., Q508–09.  This is so because the negative 
space around a component acts as an insulator, preventing electrical 
communication.  Id.  Nor can it be that the passageway “promotes electrical 
communication” simply by allowing a wire to exist in a small portion of the alleged 
space.  Id., Q510–11.  Such an understanding of the limitation effectively writes it 
out of the claim.  Id., Q510–11.  Since Gamevice has not—because it cannot—
offered any competent evidence that the supposed passageway in the upper frame 
promotes electrical communication, Gamevice has failed to demonstrate the 
“passageway” limitation for this additional and independent reason. 

Resps. Br. at 60-61. 

The Staff argues, in part: 

Gamevice contends, without explanation, that alleged passageway 
“promotes electrical communication.”  See Compl. P.H. Br. at 47.  For example, 
Gamevice states that the “[t]he PCBs are located in that space and the flexible 
printed circuits from the side rails connect to pin connectors on the PCB, such that 
the corresponding portion of the upper frame supports and promotes electrical 
communication between the flexible printed circuits and the PCB. See CX-0001C 
at Q/A 442-445, 448-449, 456; CDX-0001C at 66-68.”  Conversely, Nintendo 
argues that there is no evidence that this limitation is satisfied by the accused 
products.  See Resps. P.H. Br. at 92-94.  . . .  

Accordingly, the accused Nintendo products do not include a passageway 
that “promotes electrical communication” as recited by the claims. 

Staff Br. at 45. 
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The construction of this claim term was discussed above.  The claim term “passageway” 

is construed to mean “a space that accommodates a communication wire.”   

Gamevice argues that the upper frame has a tray-like structure disposed between the side 

rails, and the PCBs are located in that space and the flexible printed circuits from the side rails 

connect to pin connectors on the PCB, such that the corresponding portion of the upper frame 

supports and promotes electrical communication between the flexible printed circuits and the 

PCB.  See Compl. Br. at 47-48.  However, as there is no passageway in the upper frame, there is 

nothing that can promote electrical communication.  See RX-1824C (Stern RWS) at Q/A 505-08.  

Indeed, the negative space that Gamevice identifies as a passageway acts as an insulator, 

preventing electrical communication.  See id. at Q/A 508-09. 

As Dr. Stern testified, “Even if Dr. Singhose identified an area that was considered a 

‘passageway’—and he has not and cannot—there is nothing about that area that ‘promotes 

electrical communication’ as required by claims 1 and 17.”  RX-1824C (Stern RWS) at Q/A 504. 

One of ordinary skill in the art would not understand that the negative space Dr. Singhose 

identifies as the “passageway” promotes electrical communication between the rails and the 

computing device  because the identified “passageway” does not enhance or otherwise promote 

electrical communication.   See id. at Q/A 508.   

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction. 

9. a pair of electronic game control modules,

The Nintendo Switch includes a pair of electronic game control modules.  See CX-0001C 

(Singhose DWS) at Q/A 462-65.  Nintendo does not contest that the Nintendo Switch includes 

this limitation.  See Resps. Br. at 46-99. 

PUBLIC VERSION



147 

10. each electronic game control module of the pair of electronic
game control modules is secured to and interacts with a
corresponding confinement structure of the pair of
confinement structures;

The Nintendo Switch includes a pair of electronic game control modules that is secured 

to and interacts with a corresponding confinement structure of the pair of confinement structures.  

See CX-0001C (Singhose DWS) at Q/A 466-75.  Nintendo does not contest that the Nintendo 

Switch includes this limitation.  See Resps. Br. at 46-99.  

11. each electronic game control module in electronic
communication with the communication link of its
corresponding confinement structure,

The administrative law judge finds that the Nintendo Switch does not include this feature 

of claim 1.  See RX-1824C (Stern RWS) at Q/A 528, 530. 

Gamevice argues, in part: 

In the Nintendo Switch, each Joy-Con is in electronic communication with 
the flexible printed circuit of its corresponding side rail.  The side rails have 
connectors that engage with the connectors on the Joy-Cons to send signals 
containing electronic information (e.g., bits or bytes of digital information) 
through the flexible printed circuits [  

] See CX-0001C at Q/A 476-477; 
CDX-0001C at 73-74; CX-0120 at 19; Stern Tr. 591:17-596:4; CX-0141C at 1, 
3-4; CX-0153C at 29-30; CDX-0004.15; RX-0038C at 181.  Contrary to 
Nintendo’s position, the claims do not require “smart” communication or preclude 
the “communication link” from being a “dumb” wire.  See CX-0001C at Q/A 
478-479. 

Compl. Br. at 50. 

Nintendo argues, in part: 

The claims recite two different stages in the “electronic communication” 
chain between the controllers and the recited “computing device,” and Gamevice 
has not—and cannot—prove either stage.  Claims 1–4, 6–7, and 18 recite the first 
stage in the chain as the “game control modules” or “control modules” in 
“electronic communication” with the “communication link[s]” of the “confinement 
structures.”  Claims 1–4, 6–7, and 17–18 recite the second stage in the chain as the 
“communication link[s]” of the “confinement structures” are in “electronic 
communication” with the recited “computing device” (claims 1–4, 6–7) or the 
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“central processing unit” of the recited “computing device” (claim 17, depending 
from claim 16).  In sum, the claims require two stages: (1) “electronic 
communication” between the “modules” and the “communication link[s]” of the 
“confinement structures”; and (2) “electronic communication” between the 
“communication link[s]” of the “confinement structures” and the “computing 
device” (or CPU of the “computing device”).  The claims do not recite “electronic 
communication” between the “modules” and the “computing device.”  This is 
significant because the only evidence Gamevice proffers is the undisputed fact that 
the Joy-Con are in direct electronic communication with the Nintendo Switch 
console.  But this undisputed fact does not meet this limitation. 

No party requested a construction of “electronic communication.”  But the 
claims distinguish between the recited terms “electronic communication” and 
“electrical communication.”  The claims recite that the “passageway” “promotes 
electrical communication,” while the modules are in “electronic communication” 
with the “communication link[s]” and the “communication link[s]” are in 
“electronic communication” with the “computing device” (or CPU of the 
“computing device”).  JX-1, claims 1, 17, 18; RX-1824C, Q526.  Thus, “electronic 
communication” does not mean the same thing as “electrical communication.” 
Amgen, 923 F.3d at 1031 (“[D]ifferent claim terms are presumed to have different 
meanings.” (citation omitted)). 

A skilled artisan would understand the difference between electrical 
communication, on the one hand, and electronic communication on the other.  To 
a skilled artisan, electrical communication occurs whenever there is a flow of 
electricity.  When one plugs a lamp into a wall socket or a network cable (such as 
an ethernet cable with an RJ45 connector) into a wall terminal, there is the flow of 
electrons, and, therefore, electrical communication.  RX-1824C, Q525.  But 
electronic communication is different and requires more than the mere flow of 
electrons.  Id.  For a POSA, electronic communication requires components that 
exchange information, not just electrons.  Id.  So, a network card in a computer may 
be said to be in electronic communication with the server with which it is 
communicating because each end of that communication “understands” and can act 
on the information being transmitted and received.  Id.  But for a POSA, the cables 
carrying those communications, such as an ethernet cable running from the wall to 
the computer for example, are only in electrical communication, not electronic 
communication.  Id.   

For the first stage in the chain—the “electronic communication” between 
the “modules” and the “communication link”—Gamevice contends that the Joy-
Con are the recited “electronic game control modules,” or “control modules,” and 
that the FPCs in the rails are the recited “communication link[s].”  CX-1C, Q476, 
743. Yet, Gamevice offers no evidence that the Joy-Con are in electronic—as
opposed to electrical—communication with the FPCs.  RX-1824C, Q526.  Instead,
the entirety of Gamevice’s evidence on this point is Dr. Singhose’s assertion that
“the side rails have connectors that engage with the connectors on the Joy-Con to
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send signals containing information through the flexible printed circuits.”  CX-1C, 
Q476.  But the claims require more than just “send[ing] signals” via the FPCs, as 
that is merely electrical communication, not the required electronic 
communication.  RX-1824C, Q521–25.   

Gamevice offers no evidence of electronic communication between the Joy-
Con and the FPCs because there is none.  While the Joy-Con indisputably are in 
electronic communication with the Nintendo Switch console, id., Q528, they are 
not in electronic communication with the FPCs attached to the rails.  Instead, the 
connection between the Joy-Con and the FPCs establishes merely electrical 
communication—a pathway for the flow of electrons, not materially different from 
the RJ45 connector of the network cable.  Id.  Thus, this limitation is not met.    

For the second stage—“electronic communication” between the 
“communication link[s]” and the “computing device” (or CPU of the “computing 
device”)—Gamevice points to the other end of the FPCs from the rails where they 
terminate on the main printed circuit board.  CX-1C, Q415, 727.  But Gamevice 
offers no competent evidence that there is electronic communication between the 
FPCs and the circuit board, relying instead on conclusions from Dr. Singhose that 
the signals are electronic communication because he says they are.  CX-1C, Q415–
17, 419–22.  Kim, 465 F.3d at 1320 (mere conclusions are not evidence).  And, in 
fact, all Gamevice can show is that  

 
 ] RX-1824C, 

Q774–77.  Again, there is indisputably electronic communication between 
the Joy-Con and the console, but that is not what the claim requires.  
Instead, the claim requires electronic communication between the 
communication links themselves and the computing device, and Gamevice offers 
no evidence establishing this.  Id. 

Late in the game, Gamevice recognized its failure of proof on this second 
link—although it never recognized its failure on the first link—and attempted to 
shoehorn testimony regarding [  ] as a communication protocol.  But the 
ALJ excluded that late testimony as not disclosed.  Order No. 11 at 2 
(granting Nintendo’s motion in limine regarding CX-1C, Q418).  While 
Gamevice attempted to revive this argument at the hearing through cross-
examination of Dr. Stern, Gamevice failed because Dr. Stern confirmed that the 
only communication between the FPCs and the main circuit board is electrical 
communication, and not electronic communication.  Tr. 589:1–24, 596:5–8.  
Therefore, Dr. Stern’s testimony stands unrebutted as the only admitted testimony 
from the perspective of a POSA, and that evidence unequivocally shows that there 
is no electronic communication between the FPCs and the main circuit board. 

Resps. Br. at 80-83. 

The Staff argues, in part: 
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Gamevice has drawn any meaningful distinction between the terms 
“electrical communication” and “electronic communication,” nor has Gamevice 
offered any basis to overcome the presumption that those terms have different 
meanings.  It appears to the Staff that the electronic game control modules are in 
electrical communication, but not electronic communication, with the 
communication link for the reasons set forth by Nintendo.  See Resps. P.H. Br. at 
95; RX-1824C (Stern RWS) at Q/A 521-530.  Accordingly, the accused Nintendo 
products do not satisfy the “electronic communication” limitation of claim 1.   

Staff Br. at 48. 

As an initial matter, no party requested a construction of “electronic communication.”  

See JX-0014.  However, the claims distinguish between the recited terms “electronic 

communication” and “electrical communication.”  See JX-0001 (’393 patent) at claim 1.  

Inasmuch as claim 1 uses two different terms, they are presumed to have different meanings.  

Helmsderfer v. Bobrick Washroom Equipment, Inc., 527 F.3d 1379 (Fed. Cir. 2008) (“Our 

precedent instructs that different claim terms are presumed to have different meanings.”) (citing 

Applied Med. Res. Corp. v. U.S. Surgical Corp., 448 F.3d 1324, 1333 n. 3 (Fed. Cir. 2006) 

(“[T]he use of two terms in a claim requires that they connote different meanings....”); CAE 

Screenplates Inc. v. Heinrich Fiedler GmbH, 224 F.3d 1308, 1317 (Fed. Cir. 2000) (“In the 

absence of evidence to the contrary, we must presume that the use of these different terms in the 

claims connotes different meanings.”). 

Gamevice fails to draw any meaningful distinction between “electronic communication" 

and “electrical communication.”  See Compl. Br. at 45; CX-0001C (Singhose WS) at Q/A 

413-22.  Dr. Singhose appears to equate electrical and electronic communication.  See id.  To

show “electrical communication,” Dr. Singhose testified that “the upper frame supports and 

promotes electrical communication through the flexible printed circuits and the PCB.  This 

electrical communication is achieved through the flexible printed circuits connecting the pin 
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connectors on the PCB.”  CX-0001C (Singhose DWS) at Q/A 443.  To show “electronic 

communication,” he identified “[t]he flexible printed circuits, which [he] referred to as the 

communication links connect to the PCB, to enable electronic communication with the 

computing device.”  Id. at Q/A 415.  Gamevice thus relies upon the same flexible printed circuits 

for both “electronic communication” and “electrical communication” without any meaningful 

basis to overcome the presumption that these terms connote different meanings.   

The administrative law judge finds that there is a difference between electrical 

communication and electronic communication.  As Dr. Stern testified, electronic communication 

requires components that exchange information, not just electrons.  Id. at Q/A 525.  A network 

card in a computer may be said to be in electronic communication with the server with which it 

is communicating because each end of that communication “understands” and can act on the 

information being transmitted and received.  Id.  To one of ordinary skill in the art, the cables 

carrying those communications, such as an ethernet cable running from the wall to the computer 

for example, are only in electrical communication, not electronic communication.  See id.   

Nintendo contends that a person of skill in the art would recognize a difference between 

electrical communication and electronic communications.  Resps. Br. at 81; RX-1824C (Stern 

RWS) at Q/A 521-30.   According to Dr. Stern, Gamevice has not shown that the Joy-Con 

Controllers are in “electronic communication” with the flexible printed circuits of the rails.  Id. at 

Q/A 530.  As Dr. Stern testified, one of ordinary skill in the art understands that “‘electronic 

communication’ uses electronic circuits to transmit, process and receive information.”  Id. at Q/A 

525. In contrast, electrical communication is “something more akin to what happens when you

plug a lamp into a wall socket.”  Id.  
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Gamevice argues that the Nintendo Switch’s “side rails have connectors that engage with 

the connectors on the Joy-Cons to send signals containing electronic information (e.g., bits or 

bytes of digital information) through the flexible printed circuits [  

 ] Compl. Br. at 50.  However, while the 

Joy-Con are in electronic communication with the Nintendo Switch console, RX-1824C (Stern 

RWS) at Q/A 528, Gamevice has not demonstrated that they are in electronic communication 

with the FPCs attached to the rails. [  

 

 ] Id.    

Accordingly, the accused Nintendo products do not satisfy the above-recited limitation of 

claim 1. 

12. wherein each electronic game control module is a separate and
distinct structure from each of their corresponding
confinement structures, forming no structural portion of their
corresponding confinement structures,

The Nintendo Switch includes a pair of electronic game control modules, where each 

electronic game control module is a separate and distinct structure from each of their 

corresponding confinement structures, forming no structural portion of their corresponding 

confinement structures.  See CX-0001C (Singhose DWS) at Q/A 480-82.  Nintendo does not 

contest that the Nintendo Switch includes this limitation.  See Resps. Br. at 46-99.   

13. in which each of the pair of confinement structures are
separate and distinct structures from the structural bridge,
forming no structural portion of the structural bridge.

The accused Nintendo Switch does not satisfy this claim limitation.  See RX-1824C 

(Stern RWS) at Q/A 447-48. 
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Gamevice argues, in part: 

In the Nintendo Switch, each of the pair of side rails are separate and distinct 
structures from the upper frame, forming no structural portion of the upper frame. 
See CX-0001C at Q/A 483-484; CDX-0001C at 76.  Nintendo’s manual identifies 
them as separate and distinct, they are made of different materials, they serve 
different functions, and the screws attaching them together can be removed. See 
Stern Tr. 598:11-599:25; RX-0994C at 28.  Contrary to Nintendo’s position, even 
if the side rails are not intended to be removed during normal use, they can be easily 
separated from the upper frame by unscrewing the screws securing them together. 
See CX-001C at Q/A 485-486; Stern Tr. 599:14-25.  Further, Nintendo improperly 
imports numerous limitations into the claims.  For example, the claims do not 
include any limitations related to an intended use or a normal use.  See id.  Nor do 
they require that the claim term “separate and distinct” to mean removable or 
swappable, or that the system should remain fully functional upon disassembly. 
See id.  Moreover, the prosecution history of the ’119 patent directed to a different 
limitation is not relevant to the issues here, and in any event does not support 
introducing any of the limitations into the claim that Nintendo proposes.  See id.  
Moreover, considering the side rails of the Nintendo Switch as separate and distinct 
structures from the upper frame is in no way inconsistent with Gamevice’s positions 
with respect to claim 12 because different Accused Products are mapped to claims 
1 and 12, and the limitations of these claims are also different.  See id. at Q/A 488. 

Compl. Br. at 50-51. 

Nintendo argues, in part: 

Claims 1–4, 6–7, and 17–18 require that the “confinement structures” be 
“separate and distinct structures from” the “structural bridge” and form “no 
structural portion” of the “structural bridge.”  Gamevice failed to demonstrate either 
portion of the limitation.  

* * *

Gamevice’s position on the “separate and distinct” limitation is inconsistent 
both with its use in the specification and with Gamevice’s own position on the 
“contact adjacency” limitation for claim 12.  As Dr. Stern described, the rails of the 
Switch console are almost identical to the rails of the Joy-Con Grip and both are 
attached with similar screws.  RX-1824C, Q449–51.  Yet, for claim 1, Gamevice 
says the rails are separate and distinct and form no structural part of the upper frame 
(alleged structural bridge), CX-1C, Q615, while at the same time, Gamevice 
contends that for claim 12, the materially identical rails are part of the purported 
structural bridge of the Joy-Con Grip.  Id., Q603–15. 

Dr. Singhose tried to explain away his inconsistency by pointing to a 
supposed example of a “different mechanical configuration” between the Nintendo 
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0001C (Singhose WS) at Q/A 483-484.  According to Prof. Singhose, the rails can 
be easily separated from the upper frame assembly by unscrewing the screws 
securing them together.  Id.  Conversely, Nintendo contends that the rails of the 
Switch Console device are not separate and distinct because they are permanent 
components of the device and are not intended to be removed.  See Resps. P.H. Br. 
at 83-86.  

As discussed above, the accused Nintendo products do not satisfy the 
“confinement structures” limitation.  If there are no “confinement structures,” they 
cannot logically satisfy the additional requirement that they be “separate and 
distinct.”  Accordingly, for the reasons discussed above with respect to 
“confinement structures,” the Staff submits that the accused Nintendo products do 
not have “confinement structures [that] are separate and distinct” as required by 
claim 1. 

Staff Br. at 48. 

The construction of these claim terms was discussed above.  The claim term 

“confinement structures” is construed to mean “components that hold a computing device,” and 

the claim term “structural bridge” is construed to mean “a physical apparatus that connects other 

components.”   

Regarding “separate and distinct” structures, the specification recites: “Preferably, the 

input module apertures 224, are adjacent each of the at least two opposing sides of the plurality 

of sides 304, of the computing device 302, and wherein the input device 356, or such as 120 of 

Fig. 11, or 256 of Fig. 13, is a separate and distinct structure from the communication port 310, 

forming no structural portion of the communication port.”  JX-0001 (’393 patent) at col. 9, lns. 

47-53.  In this context the specification is describing modules, such as joysticks, keyboards, etc.,

that, in one embodiment, may be removable.  See id. at col. 5, lns. 6-12, col. 9, lns. 47-53, Fig. 

11; RX-1824C (Stern RWS) at Q/A 441-42. 

Under the adopted constructions, the Nintendo Switch console’s rails do not satisfy the 

limitation because the rails are part of the computing device, and the Nintendo Switch’s upper 
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frame is also part of the computing device.  Therefore, the Nintendo Switch comprises neither a 

pair of confinement structures nor a structural bridge, separate and apart from the computing 

device.  

If, however, the rails are considered “confinement structures,” separate from the 

“computing device,” and the upper frame is considered the “structural bridge,” separate from the 

“computing device,” the administrative law judge finds that Gamevice has not shown that each 

of the pair of confinement structures are separate and distinct structures from the structural 

bridge, forming no structural portion of the structural bridge.  In contrast to the structures 

described in the ’393 patent as “separate and distinct,” the rails are a permanent part of the 

Nintendo Switch console and a permanent part of the upper frame assembly to which they are 

attached.  See RX-1824C (Stern RWS) at Q/A 442, 451.  Once attached, they are not intended to 

be removed during normal use of the Nintendo Switch console, as one of ordinary skill would 

understand is required for “separate and distinct” components in the context of the ’393 patent.  

Id.  Indeed, the rails are directly attached to the upper frame assembly, and once assembled they 

are no longer “separate and distinct” from, and they form a “structural portion of,” the upper 

frame assembly.  Id. at Q/A 447-48.  The rails are attached to the upper frame assembly by a 

series of screws, each tightened to a precise level of torque.  Id. at Q/A 405; RX-0994C at 28, 40.  

One of ordinary skill in the art would understand that when one component is fixedly attached to 

another component, as the rails are to the upper frame assembly, the structural properties of both 

components are affected.  RX-1824C (Stern RWS) at Q/A 448.  The rails, when attached to the 

upper frame assembly, form a structural portion of the upper frame assembly.  Id. 

Accordingly, it is determined that the Nintendo Switch does not satisfy this claim 

limitation under the adopted claim construction. 
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* * *

It is therefore determined that the accused Nintendo Switch does not infringe asserted 

independent claim 1 of the ’393 patent. 

B. Claim 2

The Nintendo Switch is accused of infringing dependent claim 2 of the ’393 patent. 

a. The combination of claim 1,

As discussed above, the accused Nintendo Switch does not satisfy all limitations of 

independent claim 1. 

b. in which the rigid structural bridge supports electronics
associated with the computing device.

As discussed above, one skilled in the art would not understand Gamevice’s selected 

components of the Nintendo Switch console to constitute a device.  See JX-0001 (’393 patent) at 

col. 4, lns. 43-45.  Gamevice claims that an internal component of the console, here the upper 

frame, is the “structural bridge.”  As Dr. Stern testified, however, “[W]hen the Nintendo Switch, 

in its fully functional form with all of its parts intact, is considered the ‘computing device,’ there 

is no other element that can satisfy the structural bridge limitation.”  RX-1824C (Stern RWS) at 

Q/A 293.  The component identified by Gamevice and Dr. Singhose as the “structural bridge” is 

an integral part of the Nintendo Switch console, and as part of the “computing device” it cannot 

also satisfy the “structural bridge” limitation.  See id. 

If, however, the upper frame is considered the “structural bridge,” separate from the 

“computing device,” the administrative law judge finds that Gamevice has shown that the upper 

frame in the Nintendo Switch supports electronics associated with the computing device.  

Specifically, the PCBs, which house various electronics, sit on top of the upper frame, such that 
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