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e.

Claim 8 of the ‘260 Patent

The CGI Representative Products satisfy the limitation “generating a signal to
said user to advise said user of the requirement to set said control limit values.” They
generate a signal to a user by flashing particular lights when the products enter into auto
limit learn programming mode. See CX-0006 (8500 Manual) at 20; CX-0024 (3850
Manual) at 23-24; CX-0555C (Baer WS) at Q/A 118-20; CX-0002C (Prod. Req. Doc.) at
17. The operator requires the user to set force and travel limits because it enters a mode
in which the user must set force and travel limit values in order to proceed. The manuals
of the CGI Representative Products instruct users to follow these adjustment steps. See
CX-0006 (8500 Manual) at 19-20; CX-0024 (3850 Manual) at 23-24.
Gate Operators
As discussed above, CGI argues that CGI Representative Products are not
representative of gate operators. See Resp. Br. at 128-29. Even if this were true, the
evidence shows that both slide and swing gates satisfy this limitation. Both slide and
swing gate operators generate a signal to the user by flashing particular lights when
entering into limit setting mode. See CX-0005 (LA500UL Manual) at 22 (“limit setup
LEDs . . . indicate the status of the limits”). The gate operators also require the user to
set force and travel limit values because they enter a mode in which the user must set
force limit values to proceed.
4.

Indirect Infringement

Both inducement and contributory infringement require that the respondents knew
or at least was willfully blind to fact that their actions would induce or contribute to the
direct infringement of the asserted patents. Global-Tech Appliances, Inc. v. SEB S.A.,
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563 U.S. 754, 768-769 (2011).
a.

Induced Infringement

CGI induces infringement of claims 7 and 8. CGI makes, uses, offers to sell,
sells, and/or imports components of the ‘260 patent with knowledge that the product
infringes, and took affirmative acts to bring about infringement. CGI admits to
manufacturing, selling, offering to sell, importing, and using (at least through testing) the
Accused Products. Using the CGI Representative Products results in direct infringement
of claims 7 and 8. CGI instructs, encourages, promotes, and recommends that users
practice certain method steps described in claims 7 and 8, which combined with the
functionalities programmed into the controller, perform the method of these claims. By
selling to distributors and customers products that require the performance of methods
that satisfy the limitations of these claims and by encouraging distributors and customers
to infringe these claims through advertising and providing instructions, CGI induces
infringement of claims 7 and 8.
CGI admitted it was aware of the ‘260 patent but refused to disclose when it
learned of the patent. See CX-0532C (CGI 8/21 Contentions) at 20. CGI was certainly
aware of the patent no later than when it received notice of this investigation. It was also
aware that the accused functionality would infringe the asserted claims based on the
claim charts included with OHD’s complaint and subsequent claim charts OHD has
served. CGI’s internal documents show
. See CX-0013C (Strategic Growth Plan); CX-0015C (5-Year
Plan GDO Evolution); CX-0012C (Evolution Features & Benefits).
. See CX178
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0012C (Evolution Features & Benefits).

See CX-0014C (LiftMaster
Evolution Messaging Concepts). While CGI argues that OHD’s reliance on user manuals
is not alone sufficient to demonstrate inducement, CGI does not take into account all of
the surrounding evidence OHD presents, including the
and witness testimony. See CX-0554C (Study Dep. Tr.) at 139

See Arthrocare Corp. v. Smith & Nephew, Inc., 406 F.3d 1365, 1377 (Fed. Cir. 2005)
(finding support for indirect infringement based on sale literature, and fact and expert
testimony). Indeed, even instruction manuals are affirmative evidence of inducement,
and serve to form “strong circumstantial evidence” of induced infringement. Id.
b.

Contributory Infringement

CGI contributorily infringes claims 7 and 8 by importing the Accused Products
(including components thereof) and selling the Accused Products. CGI admits to these
activities, and admits that it had knowledge of the ‘260 patent. CGI provided users and
installers instructions and encouragement to practice the methods described in claims 7
and 8, so it knew they would do so. See CX-0006 (8500 Manual) at 19-20; CX-0024
(3850 Manual) at 23-24; CX-0005 (LA500UL Manual) at 22; CX-0565 (RSL12UL
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Manual) at 21. For the reasons discussed above (direct infringement section), following
these instructions results in the infringement of claims 7 and 8 of the ‘260 patent. In
order for the Accused Products to perform their intended functionality (opening and
closing a barrier according to travel and force limits), users must practice these steps,
which, in combination with the products and programmed source code, result in
infringing claims 7 and 8.
CGI argues that the user need not “normally operate the operator,” Resp. Br. at
168, and instead run the operator at the maximum force limits without following setting
force or travel limits, contrary to the instructions in the user manuals, see, e.g., CX-0006
(8500 Manual) at 19-20. The manuals do not describe the availability of this “mode”
discussed by CGI. CGI’s position assumes that the user would ignore the manuals
published by CGI, even when ignoring the manuals exposes the user to safety risks, as
discussed in the manuals. See Arthrocare, 406 F.3d at 1377 (stating that the described
safety risks, if the product were not used as instructed, in the product literature support a
finding of indirect infringement).
5.

CGI’s Redesigns
a.

Whether the Redesign is Sufficiently Fixed

CGI has not shown that its redesign for the ‘260 patent is sufficiently fixed for the
same reasons discussed above with respect to the ‘345 and ‘935 patents. See Section
IV.B.5.a. These reasons are particularly important for the ‘260 patent because they relate
to the

, which is a functionality that would

require strict UL review. See CX-0554C (Study Dep. Tr.) at 82; Hassoun Tr. 688-689;
RX-0651 (LiftMaster UL325 webpage).
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b.

Redesign Infringement

CGI’s expert admitted that, under the correct claim constructions, CGI’s
purported redesign infringes. See Hassoun Tr. 690-691. The limited information CGI
provided about its proposed redesign is sufficient to show it infringes. CGI’s sole
argument that its redesign does not infringe the asserted claims of the ‘260 patent is that

See CX-0540C (12/8 CGI Contentions). Yet, this
argument does not address, or rebut, any infringement of claims 7 and 8 based on travel
limits,
See CX-0554C (Study Dep. Tr.) at 104. Therefore, this
redesign would still infringe claims 7 and 8 for the same reasons as discussed above with
respect to claims 7 and 8.
CGI’s proposed redesign would also still infringe the asserted claims with respect
to force limits.

. The redesign source code introduces a “
See CX-0555C (Baer WS) at Q/A 152-54.

Id.
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. See CDX-0002C.018 (Photograph of RPX-0005C (Prototype
Revision Model of B970)). The proposed redesign thus infringes all asserted claims.
CGI argues that its proposed redesign cannot infringe because
CGI is wrong on the law because
“practicing the prior art is not a defense to infringement.” In re Omeprazole Pat. Litig.,
536 F.3d 1361, 1377 (Fed. Cir. 2008); see Zenith Elecs. Corp. v. PDI Commc’n Sys., Inc.,
522 F.3d 1348, 1363 (Fed. Cir. 2008) (“[l]ikewise, mere proof that the prior art is
identical, in all material respects, to an allegedly infringing product cannot constitute
clear and convincing evidence of invalidity”). CGI is also wrong on the facts because,

Dr. Hassoun admits that

. See RX-0700C (Hassoun RWS) at Q/A 311.
C.

Domestic Industry (Technical Prong)

As discussed above, complaints assert independent claims 1 and 7 and dependent
claims 2, 3, and 8 of the ‘260 patent.
Complainants argue, inter alia:
OHD products Model Infinity 2000 9020H (Infinity 2000) and
Genie StealthDrive 50 Plus (Model 7055) (together, the “OHD
Representative Products”) embody and/or practice at least one claim of the
‘260 Patent. The Infinity 2000 and Model 7055 are representative of the
jackshaft and overhead-drive models that satisfy the technical domestic
industry requirement.
CGI recycles its arguments regarding claim construction in
contending that OHD’s domestic industry do not practice or embody the
asserted claims, and the sufficiency of Dr. Conrad’s and Mr. Baer’s source
code review. But, Dr. Conrad reviewed CGI’s source code including both
182

PUBLIC VERSION

in C and assembly language, and Mr. Baer reviewed all code produced by
both CGI and OHD. See Baer Tr. 184:12-185:24; 358:15-23.
Compls. Br. at 182; see id. at 182-86.
Respondent argues, inter alia:
OHD has selected its Infinity 2000 9020H and its Genie
StealthDrive 750 Plus 7055 as representative of both the jackshaft and
overhead-drive models listed in the ‘260 Patent Domestic Industry
Products (collectively, the “Domestic Industry Products”). RX-0777C
(OHD Supplemental DI assertions, Dec. 10, 2020). The Domestic
Industry Products contain two functionalities to adjust force limit values.
CX-0019C.22, .29 (Infinity 2000 Manual). But OHD has only put on
evidence that the functionality called “Setting Force Profile” purportedly
meets the technical domestic industry requirement. CX-0556C (Conrad
WS) at Q/A 195-197. This functionality is similar to CGI’s force learn
mode where a user initiates movement of the door, and while the door is
traveling between open and closed positions, the operator automatically
senses and records the forces required to move the door. RX-0666C
(Hassoun RWS) at Q/A 291. By contrast, and unlike CGI’s products, the
OHD functionality entitled “Changing Force Settings” allows a user to
directly input limit values by allowing a user to press the up and down
button to select a value of 1-9, as illustrated in the table provided below.
CX-0019C.29 (Infinity 2000 Manual); see also Conrad Tr. at 328:21329:6 (Q: “[D]o the Overhead Door representative products allow direct
input by a user of numerical values of the force limit?” A: “On any sort of
way, just by pressing an up and down button, yeah, it could be input of
those saying yes, I want those to be those numerical values.”).

CX-0019C.29 (Infinity 2000 Manual). Presumably because CGI does not
have this numerical input of limit values functionality, OHD has steered
clear of discussing the functionality in its own products.
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Resp. Br. at 129-30; see id. at 169-76.
1.

Applicable Law

A violation of section 337(a)(1)(B), (C), (D), or (E) can be found “only if an
industry in the United States, with respect to the articles protected by the patent,
copyright, trademark, mask work, or design concerned, exists or is in the process of being
established.” 19 U.S.C. § 1337(a)(2). Section 337(a) further provides:
(3) For purposes of paragraph (2), an industry in the United States
shall be considered to exist if there is in the United States, with
respect to the articles protected by the patent, copyright, trademark,
mask work, or design concerned—
(A) significant investment in plant and equipment;
(B) significant employment of labor or capital; or
(C) substantial investment in its exploitation, including
engineering, research and development, or licensing.
19 U.S.C. § 1337(a)(3).
These statutory requirements consist of an economic prong (which requires
certain activities) and a technical prong (which requires that these activities relate to the
intellectual property being protected). Stringed Musical Instruments, Comm’n Op. at 13.
The burden is on the complainant to show by a preponderance of the evidence that the
domestic industry requirement is satisfied. Navigation Devices, Comm’n Op. at 5.
“To determine the relationship between a domestic industry and protected articles
(the ‘technical prong’ of the domestic industry requirement), the Commission determines
whether the industry produces articles covered by the asserted claims.” Crocs, Inc., 598
F.3d at 1306-07.
The test for the technical prong of the industry requirement “is essentially the
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same as that for infringement, i.e., a comparison of domestic products to the asserted
claims.” Alloc, 342 F.3d at 1375. “In other words, the technical prong requires proof that
the patent claims cover the articles of manufacture that establish the domestic industry.
Put simply, the complainant must practice its own patent.” Crocs, Inc., 598 F.3d at 1307.
It is sufficient to show that the domestic industry practices any claim of the
patent, not necessarily an asserted claim. Microsphere Adhesives, Comm’n Op. at 7-16.
2.

Domestic Industry Products

Complainants argue:
OHD products Model Infinity 2000 9020H (Infinity 2000) and
Genie StealthDrive 50 Plus (Model 7055) (together, the “OHD
Representative Products”) embody and/or practice at least one claim of the
‘260 Patent. The Infinity 2000 and Model 7055 are representative of the
jackshaft and overhead-drive models that satisfy the technical domestic
industry requirement.
Compls. Br. at 182.
Respondent does not disagree with respect to the representativeness of the
domestic industry products for the ‘260 patent. Resp. Br. at 10 (“With respect to
domestic industry, OHD has selected its Infinity 2000 9020H and its Genie StealthDrive
750 Plus 7055 as representative of both the jackshaft and overhead-drive models
designated as ‘260 Patent Domestic Industry Products (collectively, the ‘Domestic
Industry Products’)).
*

*

*

As discussed below, the representative domestic industry products (Model Infinity
2000 9020H (Infinity 2000) and Genie StealthDrive 50 Plus (Model 7055)) practice
asserted independent claims 1 and 7 and dependent claims 2, 3, and 8 of the ‘260 patent.
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3.

Claim 1 of the ‘260 Patent
i.

Undisputed Limitations

The OHD Representative Products satisfy the preamble, and the following
limitations: “a motor driveably connected to said barrier for moving said barrier between
said open and closed positions,” “a controller operably connected to said motor,” “a
controller operably connected to said motor,” and “a control module including user input
controls for commanding said controller.” See CX-0556C (Conrad WS) at Q/A 59-71.
CGI does not identify any element of the preamble or these limitations as not satisfied by
the OHD Representative Products. CGI does not dispute these limitations. See Resp. Br.
at 169-73.
ii.

“[A]n external entrapment device . . . operably
connected to said controller . . . indicating the
presence of said external entrapment device”

As discussed above in the claim construction section, the administrative law judge
determined that the disputed claim term “providing a signal to said controller indicating
the presence of said external entrapment device” should be given its plain and ordinary
meaning, i.e., “providing a signal to said controller indicating the availability of said
external entrapment device.”
The OHD Representative Products satisfy this limitation. They provide a “SafeT-Beam” (or “STB”) as an external entrapment device. There is no dispute that the
safety reversing sensor is adapted to be operably connected to the controller. These
products also satisfy the remainder of this limitation under either construction. See RX0801C (Infinity 2000 Manual) at 14; CDX-0002C.026 (CX-0018 (Genie 7055 Manual) at
26). Under the correct claim construction, the STB provides a signal to the controller
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indicating its availability. See CX-0555C (Baer WS) at Q/A 49-52. Under CGI’s
construction, this limitation is also satisfied because the flag indicates whether or not the
external entrapment device is present or not present for purposes of indicating an
obstruction. See id.
iii.

“[S]aid controller is responsive to user input . . .
when moving said barrier between said open and
closed positions”

As discussed in the claim construction section, the administrative law judge
determined that the disputed claim terms “user input of . . . limit values” and “user input
of . . . limit values to said controller” should be given their plain and ordinary meaning,
i.e., “user interaction resulting in setting . . . limit values.”
Under the correct claim construction,

REDACTED

. See CX0555C (Baer WS) at Q/A 59-71.
Under CGI’s proposed construction, the OHD Representative Products satisfy this
limitation under the doctrine of equivalents. This claim element and the OHD
Representative Products perform substantially the same function of establishing force
limit values by way of user input under certain conditions. Both achieve this function in
substantially the same way, by accepting user input in the form of pressing a button.
Both also result in the setting of limit values based on a response to user input. There is
an insubstantial difference between responding to “direct input by a user of numerical
values” and responding to user input of one of barrier opening and closing force limits as
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allowed by the adjustment method of OHD Representative Products. In both scenarios,
the controller establishes control or force limit values in response to user input.
4.

Claim 2 of the ‘260 Patent

The OHD Representative Products satisfy claim 2 because they include LED
lights that flash blue and then go out when the unit completes programming force. See
CDX-0002C.027 (CX-0018 (Genie 7055 Manual) at 9); see also CX-0555C (Baer WS) at
Q/A 44-48.
5.

Claim 3 of the ‘260 Patent

The OHD Representative Products satisfy claim 3 because REDACTED
See CX-0555C
(Baer WS) at Q/A 59-71. CGI does not identify any element of this limitation that is not
satisfied by OHD Representative Products. See Resp. Br. at 173.
6.

Claim 7 of the ‘260 Patent
a.

Undisputed Limitations

The OHD Representative Products satisfy the preamble and satisfy the
limitations: “establishing a profile of at least one operating parameter of said operator
when moving said barrier between open and closed limit positions,” “storing profile
values in a controller associated with said operator,” “a controller operably connected to
said motor,” and “a control module including user input controls for commanding said
controller.” See CX-0556C (Conrad WS) at Q/A 59-71. CGI does not identify any
element of the preamble or these limitations as not satisfied by the OHD Representative
Products. See Resp. Br. at 174-76.
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b.

“[D]etermining if an external entrapment device is
operably connected to said operator”

The OHD Representative Products satisfy this limitation.

REDACTED

See CX-0555C (Baer WS) at
Q/A 49-52.
c.

“[C]ausing said controller to automatically set control
limit values . . . if said external entrapment device is not
operably connected to said controller”

The OHD Representative Products satisfy this limitation because users may set
new travel limits at any point after the initial set-up.

REDACTED

See CX-0555C (Baer WS) at Q/A 64-67.

REDACTED

lues. Id. at Q/A 5963.

REDACTED

. Id. at Q/A 64-67. Dr. Hassoun opines that this automatic setting of limit values
involves the “same user interaction” as the force adjustment mode practiced by CGI
Representative Products. See RX-0666C (Hassoun RWS) at Q/A 304. Yet, the method
of automatically setting force limit values in the OHD Representative Products sets
factory default values because it will not accept user input. In contrast, the method of
setting force limit values involving user input discussed above for the CGI Representative
Products accepts user input and results in setting limit values other than the factory
default values.
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d.

“[R]equiring a user input of control limit values to said
controller if said external entrapment device is operably
connected to said controller”

The OHD Representative Products satisfy this limitation under either
construction. Under the correct claim construction, they include controllers that capture
force data during the process of setting limit values. See CX-0555C (Baer WS) at Q/A
59-71. They require user input such as pressing the wall console buttons when the status
indicates that the STB external entrapment device is functional and available for use. See
CX-0556C (Conrad WS) at Q/A 212. The OHD Representative Products also satisfy this
limitation under CGI’s proposed construction (“direct input by a user of numerical
values”) under the doctrine of equivalents for the same reasons as discussed for claim 1.
7.

Claim 8 of the ‘260 Patent

The OHD Representative Products satisfy claim 8 for the same reasons discussed
for claim 2. See CDX-0002C.027 (CX-0018 (7055 Manual) at 9); CX-0555C (Baer WS)
at Q/A 44-48.
D.

Validity of the ‘260 Patent

Respondent argues that (1) Model 2500B anticipates certain asserted claims; (2)
Fitzgibbon ‘767 and the knowledge of a POSA render obvious certain asserted claims;
and (3) Fitzgibbon ‘767 in view of Study and the knowledge of a POSA renders obvious
certain asserted claims. See Resps. Br. at 181-200. Complainants disagree. See Compls.
Br. at 156-79.
For the reasons set forth below, respondents have not shown by clear and
convincing evidence that the asserted claims of the ‘260 patent are invalid.
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1.

Applicable Law

One cannot be held liable for practicing an invalid patent claim. See Pandrol
USA, LP v. AirBoss Railway Prods., Inc., 320 F.3d 1354, 1365 (Fed. Cir. 2003).
Nevertheless, each claim of a patent is presumed to be valid, even if it depends from a
claim found to be invalid. 35 U.S.C. § 282; DMI Inc. v. Deere & Co., 802 F.2d 421 (Fed.
Cir. 1986).
A respondent that has raised patent invalidity as an affirmative defense must
overcome the presumption by “clear and convincing” evidence of invalidity. Checkpoint
Systems, Inc. v. United States Int’l Trade Comm’n, 54 F.3d 756, 761 (Fed. Cir. 1995).
a.

Anticipation

Anticipation under 35 U.S.C. § 102 is a question of fact. z4 Techs., Inc. v.
Microsoft Corp., 507 F.3d 1340, 1347 (Fed. Cir. 2007). Section 102 provides that,
depending on the circumstances, a claimed invention may be anticipated by variety of
prior art, including publications, earlier-sold products, and patents. See 35 U.S.C. § 102
(e.g., section 102(b) provides that one is not entitled to a patent if the claimed invention
“was patented or described in a printed publication in this or a foreign country or in
public use or on sale in this country, more than one year prior to the date of the
application for patent in the United States”).
The general law of anticipation may be summarized, as follows:
A reference is anticipatory under § 102(b) when it satisfies particular
requirements. First, the reference must disclose each and every element of
the claimed invention, whether it does so explicitly or inherently. Eli Lilly
& Co. v. Zenith Goldline Pharms., Inc., 471 F.3d 1369, 1375
(Fed.Cir.2006). While those elements must be “arranged or combined in
the same way as in the claim,” Net MoneyIN, Inc. v. VeriSign, Inc., 545
F.3d 1359, 1370 (Fed.Cir.2008), the reference need not satisfy an
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ipsissimis verbis test, In re Bond, 910 F.2d 831, 832-33 (Fed.Cir.1990).
Second, the reference must “enable one of ordinary skill in the art to make
the invention without undue experimentation.” Impax Labs., Inc. v.
Aventis Pharms. Inc., 545 F.3d 1312, 1314 (Fed.Cir.2008); see In re
LeGrice, 49 C.C.P.A. 1124, 301 F.2d 929, 940-44 (1962). As long as the
reference discloses all of the claim limitations and enables the “subject
matter that falls within the scope of the claims at issue,” the reference
anticipates -- no “actual creation or reduction to practice” is required.
Schering Corp. v. Geneva Pharms., Inc., 339 F.3d 1373, 1380-81
(Fed.Cir.2003); see In re Donohue, 766 F.2d 531, 533 (Fed.Cir.1985).
This is so despite the fact that the description provided in the anticipating
reference might not otherwise entitle its author to a patent. See Vas-Cath
Inc. v. Mahurkar, 935 F.2d 1555, 1562 (Fed.Cir.1991) (discussing the
“distinction between a written description adequate to support a claim
under § 112 and a written description sufficient to anticipate its subject
matter under § 102(b)”).
In re Gleave, 560 F.3d 1331, 1334 (Fed. Cir. 2009).
b.

Obviousness

Under section 103 of the Patent Act, a patent claim is invalid “if the differences
between the subject matter sought to be patented and the prior art are such that the subject
matter as a whole would have been obvious at the time the invention was made to a
person having ordinary skill in the art to which said subject matter pertains.” 29 35 U.S.C.
§ 103. While the ultimate determination of whether an invention would have been
obvious is a legal conclusion, it is based on “underlying factual inquiries including: (1)
the scope and content of the prior art; (2) the level of ordinary skill in the art; (3) the
differences between the claimed invention and the prior art; and (4) objective evidence of
nonobviousness.” Eli Lilly and Co. v. Teva Pharmaceuticals USA, Inc., 619 F.3d 1329
(Fed. Cir. 2010).
29

The standard for determining whether a patent or publication is prior art under section
103 is the same as under 35 U.S.C. § 102, which is a legal question. Panduit Corp. v.
Dennison Mfg. Co., 810 F.2d 1561, 1568 (Fed. Cir. 1987).
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The objective evidence, also known as “secondary considerations,” includes
commercial success, long felt need, and failure of others. Graham v. John Deere Co.,
383 U.S. 1, 13-17 (1966); Dystar Textilfarben GmbH v. C.H. Patrick Co., 464 F.3d 1356,
1361 (Fed. Cir. 2006). “[E]vidence arising out of the so-called ‘secondary
considerations’ must always when present be considered en route to a determination of
obviousness.” Stratoflex, Inc. v. Aeroquip Corp., 713 F.2d 1530, 1538 (Fed. Cir. 1983).
Secondary considerations, such as commercial success, will not always dislodge a
determination of obviousness based on analysis of the prior art. See KSR Int’l Co. v.
Teleflex Inc., 550 U.S. 398, 426 (2007) (commercial success did not alter conclusion of
obviousness).
“One of the ways in which a patent’s subject matter can be proved obvious is by
noting that there existed at the time of invention a known problem for which there was an
obvious solution encompassed by the patent’s claims.” KSR, 550 U.S. at 419-20. “[A]ny
need or problem known in the field of endeavor at the time of invention and addressed by
the patent can provide a reason for combining the elements in the manner claimed.” Id.
Specific teachings, suggestions, or motivations to combine prior art may provide
helpful insights into the state of the art at the time of the alleged invention. Id. at 420.
Nevertheless, “an obviousness analysis cannot be confined by a formalistic conception of
the words teaching, suggestion, and motivation, or by overemphasis on the importance of
published articles and the explicit content of issued patents. The diversity of inventive
pursuits and of modern technology counsels against limiting the analysis in this way.” Id.
“Under the correct analysis, any need or problem known in the field of endeavor at the
time of invention and addressed by the patent can provide a reason for combining the
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elements in the manner claimed.” Id. A “person of ordinary skill is also a person of
ordinary creativity.” Id. at 421.
Nevertheless, “the burden falls on the patent challenger to show by clear and
convincing evidence that a person of ordinary skill in the art would have had reason to
attempt to make the composition or device, or carry out the claimed process, and would
have had a reasonable expectation of success in doing so.” PharmaStem Therapeutics,
Inc. v. ViaCell, Inc., 491 F.3d 1342, 1360 (Fed. Cir. 2007); see KSR, 550 U.S. at 416 (a
combination of elements must do more than yield a predictable result; combining
elements that work together in an unexpected and fruitful manner would not have been
obvious). 30
2.

Anticipation - Model 2500B

As discussed below, CGI has not provided clear and convincing evidence that
Model 2500B anticipates the asserted claims. Despite it being CGI’s product—not some
third party product—CGI produced virtually no evidence concerning the manner in
which that product was configured or operated, but only a handful of documents that
paint an incomplete and deficient picture.
a.

Whether Model 2500B is Prior Art

CGI argues that Model 2500B was in [1] public use, [2] on sale, and [3] known by
others in the United States before June 30, 2005 and is thus prior art to the ‘260 patent.
See Resp. Br. at 181-83. CGI’s “public use” and “on sale” arguments fall under 35

30

Further, “when the prior art teaches away from combining certain known elements,
discovery of a successful means of combining them is more likely to be nonobvious.”
KSR, 550 U.S. at 416 (citing United States v. Adams, 383 U.S. 39, 52 (1966)).
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U.S.C. § 102(b); its “known by others” argument falls under 35 U.S.C. § 102(a). 31
Public Use
For there to be public use, in light of the totality of the circumstances, the
invention must have been (1) accessible to the public, or (2) commercially exploited (e.g.,
more than a secret offer for sale). Invitrogen Corp. v. Biocrest Mfg., L.P., 424 F.3d 1374,
1380 (Fed. Cir. 2005). However, each piece of evidence to which Dr. Hassoun points to
support his view that Model 2500B was publicly used fails for multiple reasons.
Dr. Hassoun cites an image that he contends is a screenshot of CGI’s sales
database. See RX-0001C at Q/A 56 (citing RX-0662C (2500B Sales Info)). This
screenshot was not produced in discovery, nor is it authenticated by any evidence beyond
Dr. Hassoun’s opinion based on a conversation he had with a CGI employee, Mr. Robert
Study. See RX-0001C (Hassoun WS) at Q/A 56-58. The screenshot on its face does not
provide clear indication of what the numbers represent, and only provides a slice of the
data available in CGI’s sales database. In fact, Dr. Hassoun interprets the screenshot as a

” but his representation actually undercuts CGI’s public use argument because
“sales,” at least for certain months, could have been due entirely to sales in Canada,
which would not satisfy the requirements for public use in the United States under 35
U.S.C. § 102(b). See RX-0666C (Hassoun RWS) at Q/A 311 (emphasis added). 32
31

The America Invents Act (“AIA”) amended §§ 102 and 103, effective for any
application with an effective filing date on or after March 16, 2013. 35 U.S.C. § 100.
The ‘260 patent claims an effective filing date of June 30, 2005. The pre-AIA versions of
§§ 102 and 103 therefore apply.
32
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Further, Dr. Hassoun does not explain the companies or people to whom these
models were sold. In fact, they likely were not sold to end consumers because

See CX-0554 (Study Dep. Tr.) at 98

see

also CX-0532C (Complainants’ Interrogatory Resps.) at 22. The screenshot also does not
explain the dates provided. Nor does this screenshot show anything about the technical
capabilities of whatever version of Model 2500B it purportedly describes. Finally, even
if this screenshot shows sales to installers (it does not), it shows no public use.
Dr. Hassoun cites a conversation he had with Robert Study, who reported
information again from others. Limited weight may be given to testimony by an
interested witness on issues of patent invalidity. See Ashland Oil, Inc. v. Delta Resins &
Refractories, Inc., 776 F.2d 281, 294 (Fed. Cir. 1985) (“Lack of factual support for expert
opinion going to factual determinations, however, may render the testimony of little
probative value in a validity determination.”); Tex. Digital Sys., Inc. v. Telegenix, Inc.,
308 F.3d 1193, 1217 (Fed. Cir. 2002) (“Corroboration is required of any witness whose
testimony alone is asserted to invalidate a patent.”). Many of Mr. Study’s statements,
such as those identifying particular part numbers, are uncorroborated. See, e.g., RX0001C (Hassoun WS) at Q/A 50. Nothing corroborates the assumption that these parts
were in fact included in Model 2500B. In any event, Mr. Study’s alleged statement to Dr.
Hassoun that

cannot show it was in public use by June of

2004.
representation made in his rebuttal witness statement that the purported sales reflected
those in the United States and Canada. See RX-0001C (Hassoun WS) at Q/A 57.
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Dr. Hassoun relies on a manual’s’ copyright date, but the copyright date does not
corroborate when Model 2500B was on sale or publicly available. Dr. Hassoun relies on
a “service update” dated February, 2004 about a “new model 2500.” See RX-0001C
(Hassoun WS) at Q/A 59; see RX-0211C (Service Update). This “update” proves
nothing about the date the product was actually released, and Dr. Hassoun does not
attempt to discern a release date from this document. The service update appears to
discuss a different product than other documents. It refers to “new model 2500” and
explains that this product’s manual lists “Model 2500 on cover of owners’ manual.” See
RX-0211C (Service Update) at 1. Dr. Hassoun disregards this statement and assumes
without justification that the manual listing a different product number—2500B—is the
manual to which this “service update” refers.
Dr. Hassoun relies on technical specifications, none of which mentions Model
2500B. The only evidence tying them to Model 2500B is the uncorroborated statement
by Mr. Study. In any event, these specifications fail to show that there was any single,
fixed version of Model 2500B that was sold in the United States with particular features.
To the contrary,
Additionally, these documents fail
to establish that the subject product of the documents was sold in the United States.

See,
e.g., RX-0476C

at 1

RX-0146C

RX-0147C
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RX-0148 (
In sum, CGI presents no evidence that a Model 2500B product was actually
delivered on a particular date, no evidence who CGI’s supposed sales were to, no
evidence of when any product was installed, no evidence that any sales were in the US,
and no evidence of any user (much less whether any use was “public”). CGI’s only
evidence that even purports to show a sale leaves significant questions unanswered. This
scant evidence falls short of proving by clear and convincing evidence that Model 2500B
was in public use by June 30, 2004. See RX-0001C (Hassoun WS) at Q/A 47 (“Yes,
Model 2500B was in public use, on sale, and known by others in the United States before
June 30, 2005 and is thus prior art to the ‘260 patent.”).
On Sale
With respect to an on sale statutory bar under § 102(b), CGI’s argument that
Model 2500B was on sale by June 2005 is legally wrong and factually deficient for the
same reasons as its argument of public use. Again, the critical date is June 2004, not
2005. 35 U.S.C. § 102(b). CGI and Dr. Hassoun state that

See RX-0001C (Hassoun WS) at
Q/A 47. An invention is considered barred when it is the subject of a commercial offer
for sale before the critical date. Atlanta Attachment Co. v. Leggett & Platt, Inc., 516 F.3d
1361, 1365 (Fed. Cir. 2008).
The only evidence CGI puts forth regarding purported sales is the screenshot from
its internal database, which as explained cannot show invalidity by clear and convincing
evidence. See RX-0662C (2500B Sales Info). CGI’s reliance on this document here is
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problematic because there is nothing in the document that identifies the figures as
commercial sales figures or commercial offers for sale in the United States beyond CGI’s
uncorroborated representations. See Linear Tech. Corp. v. Micrel, Inc., 275 F.3d 1040,
1045 (Fed. Cir. 2001) (holding that the “on sale” requirement was not met even though a
company “entered the orders into its computerized order tracking system” simply because
the orders were entered prior to shipment).
CGI’s database may suffer from a similar flaw, thereby eliminating any evidence
CGI has of purported sales in the United States, but no conclusion can be drawn on this
point because the document was produced late and never tested in discovery.
Additionally, CGI’s sales bulletin does not constitute clear evidence of an offer for sale.
Id. at 1051-52 (rejecting preliminary communications between parties as sufficient
proof). CGI therefore did not prove its product was on sale by clear and convincing
evidence.
Prior Knowledge
With respect to prior knowledge under § 102(a), CGI did not show that Model
2500B was “known by others in this country” by June 2005. “‘[K]nown … by others in
this country,’ means knowledge … which is accessible to the public.” Carella v.
Starlight Archery, 804 F.2d 135, 138-39 (Fed. Cir. 1986). The disclosure must not be
just accessible but also be sufficiently enabling. Minnesota Min. & Mfg. Co. v. Chemque,
Inc., 303 F.3d 1294, 1306 (Fed. Cir. 2002). CGI relies on its own confidential, internal
documents for a number of key technical limitations. See, e.g., RX-0146C
; RX-0147C

RX-0148

RX-0476C

RX-0211C (Service Update); RX-0662C (2500B Sales Info). CGI
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thus admits these documents are not accessible to the public at all—proving that they
were not accessible as of June 2005. Even if this information or even a Model 2500B
itself were accessible to the public, CGI has made no showing that they would have
enabled a POSA to practice the invention. For these reasons, CGI also did not prove that
Model 2500B is prior art under § 102(a) by clear and convincing evidence.
b.

Whether Model 2500B Satisfies All Claim Limitations

Even assuming CGI’s evidence relates to one particular version of Model 2500B,
CGI failed to prove by clear and convincing evidence that it practiced the claim
limitations.
As an initial matter, CGI’s failure to produce core technical information related to
its own 2500B product suggests that this evidence would have shown that the 2500B
lacks functionality that practices the ‘260 patent. Despite CGI’s repeated assertions when
it came to infringement that it was important that Dr. Hassoun was the only expert who
reviewed source code and all other materials, e.g., Tr. 91, Dr. Hassoun never reviewed
any source code, physical sample, or video demonstrating operation of Model 2500B:
Q. All right. Now, Dr. Hassoun, you never personally tested or even
inspected a 2500B, right?
A. That is correct.
Q. Chamberlain never gave you a 2500B, right?
A. That is correct….
Q. Okay. Unlike the inspection video that you made for the one product,
you never made any videos of the 2500B, correct?
A. That is correct.
Q. Right. I mean, Dr. Hassoun, you’ve never even seen a video of the
operation of the 2500B, right?
A. I have not.
Q. Great. Now, Dr. Hassoun, you didn’t review any source code for the
2500B, right?
A. I did not review any source code for the 2500B, no.
Q. Chamberlain never gave you the source code for the 2500B, did they?
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A. That is correct.
Hassoun Tr. 684-687 (Dr. Hassoun further admitting that he has no way to know whether
the source code for the 2500B exists at Chamberlain). CGI presumably possessed such
materials, see CX-0606C (Conrad RWS) at Q/A 29-31, and it has presented no
explanation why they are not available in this case.

See CX-0606 (Hassoun RWS) at
Q/A 56; see also RX-0664C; CX-0012C; CX-0328.
. See CX-0606C (Conrad RWS) at Q/A 55.
c.

Claim 1 of the ‘260 Patent

“[P]roviding a signal to said controller indicating the presence of said
external entrapment device
Model 2500B does not disclose this limitation under the correct claim
construction. CGI does not identify any evidence of that product satisfying this
limitation. See CX-0606C (Conrad RWS) at Q/A 48. CGI relies on a circuit diagram to
show that the

. See Resp. Br. at 184-85; RX-0001C (Hassoun) at Q/A 95-100.

See RX-0151
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Model 2500B does not disclose this limitation under either construction. CGI
does not claim that Model 2500B discloses this limitation under CGI’s proposed
construction. Under the correct claim construction, CGI does not identify evidence that
Model 2500B discloses “responsive to user interaction resulting in setting barrier opening
and closing limit values.” CGI, through Dr. Hassoun’s testimony or otherwise, has not
provided evidence of any relationship between the status of the external entrapment
device and whether Model 2500B is responsive to user interaction resulting in setting
force limits. Notably, CGI does not argue or provide evidence regarding the limitation
“when said external entrapment device is connected to said controller.” See Resp. Br. at
185; CX-0606C (Conrad RWS) at Q/A 57-58. Instead, CGI merely discusses the setting
of force limit values independent of the state of the external entrapment device, but this
argument does not take into account an essential part of the claim language that requires
conditioning the acceptance of user input on the state of the external entrapment device.
See Resp. Br. at 185. For example, Dr. Hassoun cites RX-0056 (2500B Manual) to
demonstrate that Model 2500B’s door will not run in operation mode if the external
entrapment device is not available, but Dr. Hassoun does not demonstrate that Model
2500B is “responsive to user input of . . . limit values when said external entrapment
device is connected to said controller.” See CX-0606C (Conrad RWS) at Q/A 57-58.
CGI cannot offer any such argument or evidence because CGI has produced no source
code, physical sample, or other specifications clearly demonstrating how Model 2500B
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operates. See Hassoun Tr. 684-687.
d.

Claim 2 of the ‘260 Patent

Model 2500B does not anticipate independent claim 1, so it cannot anticipate
dependent claim 2. Further, with respect to the limitation “an indicator for indicating to a
user of said operator when said user is required to input said limit values,” Dr. Hassoun
does not present sufficient evidence that the user is required to input limit values when
the external entrapment device is connected to the controller, as discussed above. The
purported indicator to which Dr. Hassoun points thus does not indicate “when said user is
required to input said limit values.”
e.

Claim 3 of the ‘260 Patent

Model 2500B does not anticipate independent claim 1, so it cannot anticipate
dependent claim 3.
f.

Claim 7 of the ‘260 Patent

“[S]toring profile values in a controller associated with said operator”
Model 2500B does not disclose this limitation. Dr. Hassoun does not show by
clear and convincing evidence that Model 2500B discloses “storing profile values” of
force limits. Dr. Hassoun cites documents that only describe how force is measured, but
not that the force values are “stor[ed] or that there is a “profile” of values. RX-0001C
(Hassoun WS) at Q/A 119. See CX-0606C (Conrad RWS) at Q/A 64.
“[D]etermining if an external entrapment device is operably connected to
said operator”
Model 2500B does not disclose this limitation. As discussed with respect to the
claim 1 limitation “providing a signal to said controller indicating the presence of said
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external entrapment device,” Dr. Hassoun and CGI fail to provide clear and convincing
evidence that Model 2500B discloses this subject matter.
“[C]ausing said controller to automatically set control limit values . . . if
said external entrapment device is not operably connected to said
controller”
Model 2500B does not disclose this limitation. Dr. Hassoun does not provide any
evidence regarding the effect of the operable connection of an external entrapment device
on automatic setting of control limit values. Rather, he testifies that default values are set
regardless of whether an external entrapment device is operably connected. See RX001C (Hassoun WS) at Q/A 122. Dr. Hassoun did not demonstrate any relationship
between the external entrapment device’s status and whether Model 2500B sets limits
automatically. See CX-0606C (Conrad RWS) at Q/A 66.
“[R]equiring a user input of control limit values to said connected to said
controller”
Model 2500B does not disclose this limitation. Dr. Hassoun did not provide
evidence that the described Model 2500B discloses that the controller requires user
interaction with the controller resulting in setting limit values if the external entrapment
device is operably connected, nor did he provide any evidence of any relationship
between the status of the external entrapment device and the requirement of user input to
the controller. The documents he cites do not support such a relationship. Dr. Hassoun’s
citation of the Model 2500 manual shows that the door will not run in operation if the
external entrapment device is not available, but does not demonstrate that the described
Model 2500B is “responsive to user input of . . . limit values if said external entrapment
device is connected to said controller.” See RX-0001C (Hassoun WS) at Q/A 123-24.
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Dr. Hassoun also does not demonstrate that any such input would be “requir[ed].” See
CX-0606C (Conrad RWS) at Q/A 67.
g.

Claim 8 of the ‘260 Patent

Model 2500B does not anticipate independent claim 7, so it does not anticipate
dependent claim 8. Further, with respect to the limitation “generating a signal to said
user to advise said user of the requirement to set said control limit values.” CGI does not
show that the user is required to set control limit values when the external entrapment
device is connected to the controller. See id. This limitation is therefore not satisfied by
the purported signal to which Dr. Hassoun points because the indicator does not indicate
“when said user is required to input said limit values.”
3.

Obviousness - Fitzgibbon 767 and the Knowledge of a POSA

The asserted claims are not obvious in view of Fitzgibbon 767 and the knowledge
of a POSA, under the adopted or proposed claim constructions. Indeed, CGI does not
argue that claim 2 or claim 8 is obvious in view of Fitzgibbon 767 and the knowledge of
a POSA.
The ‘260 patent’s file history supports the view that the asserted claims are not
rendered obvious by Fitzgibbon 767 and the knowledge of a POSA. During prosecution,
Fitzgibbon 767 was considered by the examiner. See JX-0006 (‘260 Patent File History)
at 70. Yet, the examiner did not rely on Fitzgibbon 767 in any office actions, suggesting
that the examiner did not find Fitzgibbon 767 relevant or material to the prosecuted
claims. See Am. Hoist & Derrick Co. v. Sowa & Sons, Inc., 725 F.2d 1350, 1359 (Fed.
Cir. 1984).
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A POSA would not have been motivated to modify Fitzgibbon 767 to arrive at the
limitations of claims 1, 3, and 7. Unlike the ‘260 patent, Fitzgibbon 767 taught only
automatic settings to “ensure reduced and more efficient installation, maintenance, and
servicing training and instruction requirements.” See RX-0018 (Fitzgibbon 767) at 2:573:3, 3:60-4:17, 3:34-38. In contrast, the ‘260 claims provide for user input. Further, CGI
failed to establish by clear and convincing evidence that a POSA even would have
selected Fitzgibbon 767 out of the universe of prior art, particularly given Fitzgibbon
767’s different goals. See WBIP, 829 F.3d at 1337 (“The real question is whether that
skilled artisan would have plucked one reference out of the sea of prior art [] and
combined it with conventional [] elements to address some need present in the
field . . . .”).
CGI relies on hindsight in asserting that a POSA would have been motivated to
modify Fitzgibbon 767 to disclose claims 1, 3, and 7, and fails to consider that the prior
art taught away from this sort of modification because, at the time of the priority date, the
field viewed user interactions as potentially dangerous and avoided implementing them.
See CX-0606C (Conrad RWS) at Q/A 87-93; see also, e.g., Takeda Chem. Indus., Ltd. v.
Alphapharm Pty., Ltd., 492 F.3d 1350, 1362 (Fed. Cir. 2007) (holding that a modification
was not obvious because a POSA would have believed it to pose a toxicity hazard).
a.

Claim 1 of the ‘260 Patent

CGI admits that Fitzgibbon 767 does not disclose the limitation “responsive to
user input . . . to adjust said at least one of said force limits exerted on said barrier by said
motor,” and contends this limitation would have been obvious only because a POSA
would have modified Fitzgibbon 767 to add user input—but does not identify any
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evidence of user input. See Resp. Br. at 191-92. Fitzgibbon 767 does not disclose nor
render obvious this limitation under either construction, nor would a POSA have been
motivated to modify Fitzgibbon 767.
Under the correct claim construction, Fitzgibbon 767 does not disclose any
mechanism through which users could provide any input relevant to force limits, as the
invention of Fitzgibbon 767 avoided user input. See CX-0606C (Conrad RWS) at Q/A
96. Dr. Hassoun claims that the user’s ability to make decisions regarding the use of
obstacle detectors constitutes said input, RX-0001C (Hassoun WS) at Q/A 134-36, but
this type of decision does not result in setting “barrier opening and closing force limit
values.” See CX-0606C (Conrad RWS) at Q/A 96. Fitzgibbon 767 does not disclose that
the selection of an obstacle detector has any relation to the setting of limit values, or that
user input related to force limits is conditioned upon whether the external entrapment
device is connected. Fitzgibbon 767 also does not allow for any user input to adjust the
force limits because Fitzgibbon 767 has automatic and predetermined force limits.
Fitzgibbon 767 discloses “a [singular] maximum-force-applied limit,” RX-0018
(Fitzgibbon 767) at 1:52-56; whereas this claim requires “opening and closing force limit
values.”
Under CGI’s proposed claim construction, Fitzgibbon 767 does not disclose nor
render obvious this limitation. CGI’s proposed construction of “user input of . . . limit
values” to mean “direct input by user of numerical values” is inherently narrower that
OHD’s proposed definition. Fitzgibbon 767 discloses no method through which users can
provide any user input whatsoever, much less “direct input . . . of numerical values.” See
CX-0606C (Conrad RWS) at Q/A 101. Nor is this limitation rendered obvious under
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CGI’s proposed construction. Although Fitzgibbon 767 discusses as background that
some garage door operators use force limits that may be manually alterable by a user, see
RX-0001C (Hassoun WS) at Q/A 45, this section does not describe the Fitzgibbon 767
invention. Even still, “manually alterable” does not in itself provide for “direct input of
numerical values.” It would not have been obvious for a POSA to modify Fitzgibbon 767
to accept “direct input of numerical values” because such input would be highly unusual,
see CX-0565C (Conrad) at Q/A 105, and the prior art would have taught away from such
modification.
b.

Claim 3 of the ‘260 Patent

Fitzgibbon 767 does not render obvious independent claim 1, so it cannot render
obvious dependent claim 3. Further, with respect to the limitation “said controller
includes means for measuring and storing values related to electrical current input to said
motor during operation to move said barrier between said open and closed positions,” Dr.
Hassoun points to no disclosure of measurement and storage of force and instead assumes
that during the process of operation—not setting—the operator must measure and store
some value related to force (which he then further assumes relates to electrical current).
See RX-0001C (Hassoun WS) at Q/A 148-49; CX-0606C (Conrad RWS) at Q/A 111.
Dr. Hassoun does not identify any reason why modifying Fitzgibbon 767 to disclose this
limitation would be obvious to a POSA. See CX-0606C (Conrad RWS) at Q/A 112. The
prior art would have taught away from such modification because the art taught toward
minimizing user input.
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c.

Claim 7 of the ‘260 Patent

“[E]stablishing a profile of at least one opening parameter of said
operator when moving said barrier between open and closed limit
positions” / “storing profile values in a controller associated with said
operator
Fitzgibbon 767 does not disclose this limitation. Dr. Hassoun does not point to
any “profile,” but rather lone values. He opines that a “profile” can contain one item, see
RX-0001C (Hassoun WS) at Q/A 153, but misinterprets the claim language, which refers
to a profile of multiple data points. See CX-0606C (Conrad RWS) at Q/A 113.
“[R]equiring a user input of control limit values to said controller if said
external entrapment device is operably connected to said controller”
Fitzgibbon 767 does not disclose or render obvious this limitation under either
construction, nor would a POSA have been motivated to modify Fitzgibbon 767. Under
the correct claim construction, Fitzgibbon 767 does not disclose “requiring a user
interaction resulting in setting limit values.” Fitzgibbon 767 involves entirely automatic
and predetermined force settings, and does not disclose a controller that “is responsive to
user input.” This claim 7 limitation goes further than the claim 1 limitation by
“requiring” user input. Fitzgibbon 767 discloses neither a response to nor a requirement
of user input. See id. Further, Fitzgibbon 767 does not disclose “requiring user
interaction resulting in setting . . . limit values if said external entrapment device is
operably connected to said controller.” The controller of Fitzgibbon 767 does not take
into account whether the external entrapment is or is not connected to the controller in
determining anything related to user input, and the controller does not allow user input.
See id. The knowledge of a POSA does not render this limitation obvious for the same
reasons discussed with respect to the similar claim 1 limitation. See id. Under CGI’s
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proposed construction (“direct input by a user of numerical values”), Fitzgibbon 767 does
not disclose this limitation. This proposed construction is narrower than the correct
construction. For the same reasons described with respect to the correct claim
construction, Fitzgibbon 767 does not disclose nor render obvious this limitation.
4.

Obviousness - Fitzgibbon 767, Study, and the Knowledge of a
POSA

Under either construction, asserted claims 2 and 8 are not obvious in view of
Fitzgibbon 767, Study, and the knowledge of a POSA. A POSA would not have been
motivated to look to Fitzgibbon 767 and Study to address the problem the ‘260 inventors
sought to solve. A POSA would not have used Fitzgibbon 767 as a basis of an invention
disclosing user input because Fitzgibbon 767 advanced increased automation. Dr.
Hassoun opines that Study responds to the problem that “improper installation can of
course lead to unsafe and even dangerous circumstances” by disclosing the use of an
external entrapment device. See RX-0001C (Hassoun WS) at Q/A 166. However, this
characterization of the problem is overbroad and would not provide motivation to
combine with any specific art. See CX-0606C (Conrad RWS) at Q/A 126.
CGI provides no evidence that a POSA would have selected these two patents
aside from the fact that they are both assigned to CGI, which does not show substantive
compatibility. CGI relies on hindsight in suggesting the combination of these two
patents, which are in fact incompatible. Fitzgibbon 767 discloses that, in response to the
status of an external entrapment device, the operator will alter the maximum-appliedforce threshold. See RX-0018 (Fitzgibbon 767). However, Study requires that “once a
safe-operation sensor is detected, the operator will thereafter function in a fashion that
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requires the continued presence of the sensor.” See RX-0039 (Study). The goal of
Fitzgibbon 767 was to “simplif[y] installation and serving knowledge and training needs,
but by requiring at least a “purpose[ful] reset” if the user intends to disconnect the
external entrapment device, Study complicates installation and requires more user
interaction. See RX-0018 (Fitzgibbon 767) at 2:5-9; RX-0039 (Study).
a.

Claim 1 of the ‘260 Patent

Fitzgibbon 767, Study, and the knowledge of a POSA do not render obvious the
limitation “responsive to user input . . . when said external entrapment device is
connected to said controller” under either construction. CGI does not argue that this
limitation is disclosed under CGI’s proposed construction. See Resp. Br. at 195-96.
Under the correct claim construction, this limitation is not disclosed by Study or the
combination. Study does not disclose a response to user interaction resulting in setting
force limit values and does not condition user input of limit values on the status of an
external entrapment device. Dr. Hassoun opines that “a POSA would understand a ‘userinitiated learning mode’ that changes the applied force limit values” constitutes this
interaction. See RX-0001C (Hassoun WS) at Q/A 166. Yet, this learning mode is used
to “reconfigure the operator to work in an ordinary fashion without the sensor once the
operator has automatically detected the sensor . . . .” See RX-0039 (Study) at [0016].
The operating modes disclosed by Study are unrelated to user input or control limit
values.
b.

Claim 2 of the ‘260 Patent

Fitzgibbon 767, Study, and the knowledge of a POSA do not render obvious the
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limitation “an indicator for indicating to a user of said operator when said user is required
to input said limit values” for at least the reason that claim 2 depends on claim 1. CGI
argues that Study discloses a “user discernable signal” to notify the user of external
entrapment device status. See Resp. Br. at 196; RX-0001C (Hassoun WS) at Q/A 167.
However, this signal is unrelated to user input. It merely provides a description of the
operator’s status. Study does not disclose or suggest that the user is “required to input
said limit values” because Study emphasizes that entering the learning mode is not
required. See RX-0039 (Study) at [0034].
c.

Claim 7 of the ‘260 Patent

Fitzgibbon 767, Study, and the knowledge of a POSA do not render obvious the
limitation “requiring a user input of control limit values to said controller if said external
entrapment device is operably connected to said controller under either construction.
CGI does not argue that Study discloses or renders obvious this limitation, but instead
relies on Fitzgibbon 767. Fitzgibbon 767 does not disclose or render obvious this
limitation. Study does not disclose “user interaction . . . resulting in setting of limit
values” or that any such interaction is conditional upon the status of the external
entrapment device, and does not require any user action, much less user input.
d.

Claim 8 of the ‘260 Patent

Fitzgibbon 767, Study, and the knowledge of a POSA do not render obvious the
limitation “generating a signal to said user to advise said user of the requirement to set
control limit values” for at least the reason that claim 8 depends on claim 7. CGI does
not argue that this limitation is disclosed under CGI’s proposed construction. See Resp.
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Br. at 196. The signal present in Study indicates whether the safe operation sensor is
coupled, see RX-0039 (Study) at [0020], but does not advise the user of any
“requirement” to take any action, as Dr. Hassoun concedes, much less set control limit
values. See RX-0001C (Hassoun WS) at Q/A 168. Study does not allow user input of
limit values, and it does not require any user action.
5.

Objective Indicia of Non-Obviousness

Objective indicia of non-obviousness further demonstrate that the asserted claims
of the ‘260 patent are not obvious over the alleged prior art. The ‘260 patent provided the
advantage of allowing a user to adjust barrier control limits with an additional level of
safety. See CX-0606C (Conrad RWS) at Q/A 157.
a.

Commercial Success

As discussed above with respect to ‘345 and ‘935 patents, the domestic industry
products have been commercially successful. See Section IV.E..5 (Objective Indicia).
The patented features contributed to the marketplace success of the domestic
industry products. See CX-0607C (Mulhern RWS) at Q/A 13, 95-106; CDX-0008C.1
(Commercial Success Opinion); CX-0609C (Conrad RWS) at Q/A 152-158. Widespread
use of the patented technologies in the domestic industry products establishes a nexus.
OHD’s residential operators and the vast majority of CGI’s operators incorporate
the ‘260 patented technology. See CX-0607C (Mulhern RWS) at Q/A 97, 101; CX0601C (Mulhern Rebuttal Report Ex. 5); CX-0325C (Spreadsheet re: Invoices); JX-0018
(OHD DI Product Disclosure); CX-0471C (Mulhern Report Ex. 7). Internal business
documents and testimony from corporate representatives establish a nexus.

213

PUBLIC VERSION

. See CX-0607C (Mulhern
RWS) at Q/A 97.
b.

Industry Praise

OHD’s safety features have resulted in recognition in the industry resulting from
unique characteristics of the claimed invention. See CX-0606C (Conrad RWS) at Q/A
160; RX-0603 (Women Certified Award); CX-0126 (IOT Award).
c.

Long-Felt but Unfulfilled Need

The ‘260 patent’s specification discusses how the invention fulfills a long-felt
need for the limit adjusting technology. See e.g., JX-0001 (‘260 Patent) at 5:49-60.
Barrier operator systems were long required to have certain safety features. See Section
IV.E..5 (Objective Indicia). Nobody in the field implemented these features as claimed
until the ‘260 inventors discovered this non-obvious configuration of these features. As a
result, the ‘260 inventors created a safer operator.
d.

Copying

Complainants argue:
CGI’s copying of OHD’s patented technology is evidence of the
non-obviousness of the ‘260 patent. First, OHD commercialized the ‘260
patented technology into its residential operators before CGI, starting in
2010. CX-0607C (Mulhern RWS) at Q/A 95; RX-0532C (Complainants’
Interrogatory Resps.) at 39; CX-0069C (NGX Overview). And CGI first
commercialized the infringing ‘260 functionality in
CX-0010C (CGI Evolution Feature Priority
List), at 2
see also CX-0015C (5-Year Plan
Evolution). CGI’s internal documents show that
CX-0532C (8/21 CGI
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Interrogatory Resps) at 45. Various CGI internal and external documents
demonstrate that
CX-0007 (User’s Guide) at CGI_ITC1209_00008100, CX-0008
(User’s Guide B4545 B6765) at CGI_ITC1209_00008172; CX-0009
(Product Guide 8500W) at CGI_ITC1209_00008736.
Compls. Br. at 176-77.
As discussed above with respect to ‘345 and ‘935 patents, while there is some
circumstantial evidence that suggests the possibility of copying, the administrative law
judge is not persuaded that the record evidence establishes copying by CGI.
6.

Ensnarement

As an initial matter, as discussed above, the Accused Products (for the ‘260
patent) literally infringe independent claims 1 and 7 and dependent claims 2, 3, and 8 of
the ‘260 patent. 33 Nonetheless, CGI’s ensnarement argument is addressed below.
A “doctrine of equivalents theory cannot be asserted if it will encompass or
‘ensnare’ the prior art.” Jang v. Boston Sci. Corp., 872 F.3d 1275, 1285 (Fed. Cir. 2017).
In an ensnarement analysis, “[t]he first step is to construct a hypothetical claim that
literally covers the accused device. Next, prior art introduced by the accused infringer is
assessed to determine whether the patentee has carried its burden of persuading the court
that the hypothetical claim is patentable over the prior art. In short, the court asks if a
hypothetical claim can be crafted, which contains both the literal claim scope and the
33

Furthermore, Ground Rule 11.a provides, inter alia, “On the same day the initial
posthearing briefs are due, the parties shall file a comprehensive joint outline of all of the
issues, including sub-issues, to be decided in the final Initial Determination.” A
comprehensive Joint Outline was also required with the parties’ reply briefs. See GR 11.
Yet, ensnarement does not appear in the parties’ Joint Outlines. See Joint Outline of
Issues to Be Decided in the Final Initial Determination (EDIS Doc. ID No. 742980); Joint
Outline of Issues to Be Decided in the Final Initial Determination (EDIS Doc. ID No.
743654).
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accused device, without ensnaring the prior art.” Id. (quotations omitted). Although the
“[t]he burden of producing evidence of prior art to challenge a hypothetical claim rests
with an accused infringer, [] the burden of proving patentability of the hypothetical claim
rests with the patentee.” Id. (quotation omitted).
CGI does not provide an analysis of why OHD’s interpretation of CGI’s
construction would ensnare the prior art. CGI’s entire argument is the following:
Dr. Conrad admits every component of the claims were known and
conventional at the hearing. Conrad Tr. at 775:7-781:6 (admitting that all
components were known in the art). The prior art above in Section VIII.I
also show why the prior art invalidates the claims in view of OHD’s claim
construction positions and infringement allegations, where OHD attempts
to collapse the two opposite modes the patent teaches and allege that the
very same code as satisfying both the automatic and manual modes taught
in the patent. E.g., Baer Tr. at 168:11-23, 170:15-25. In this scenario Dr.
Conrad’s hypothetical claims would ensnare at least Fitzgibbon 767.
Resp. Br. at 199-200; see also Resp. Reply Br. at71-81 (no briefing concerning
ensnarement for the ‘260 patent). As seen above, CGI argues that “Dr. Conrad’s
hypothetical claims would ensnare at least Fitzgibbon 767.” Id. Still, CGI only offers the
general statement that “every component of the claims were known and conventional.”
Id. This is inadequate because the invention must be viewed as a whole, and not on an
element-by-element basis. See Princeton Biochemicals, 411 F.3d at 1337 (obviousness
analysis “requires assessment of the invention as a whole.”).
OHD’s interpretation of CGI’s construction would not “ensnare” Fitzgibbon 767.
Fitzgibbon 767 is not “responsive to user input of . . . limit values when said external
entrapment device is connected to said controller,” and Fitzgibbon 767 is not ensnared
because it lacks this additional limitation. Fitzgibbon 767 also does not “requir[e] a user
input . . . if said external entrapment device is operably connected to said controller.”
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OHD is not required to put forth any proposed hypothetical claim. See Resp. Br. at 199200.
E.

Patentability Under 35 U.S.C. § 101

Respondent argues that the asserted claims of the ‘260 patent are patent ineligible
under section 101. See Resps. Br. at 176-81. Complainants disagree. See Compls. Br. at
179-81.
For the reasons set forth below, respondents have not shown that the asserted
claims of the ‘260 patent are patent ineligible under section 101.
1.

Applicable Law

In Alice Corp. Pty. Ltd. v. CLS Bank International, the Supreme Court reaffirmed
a two-step inquiry to determine whether claims “are directed to a patent-ineligible
concept” under section 101, such as an abstract idea. 573 U.S. 208, 218 (2014). Step one
“look[s] at the focus of the claimed advance over the prior art to determine if the claim’s
character as a whole is directed to excluded subject matter.” Koninklijke KPN N.V. v.
Gemalto M2M GmbH (“KPN”), 942 F.3d 1143, 1149 (Fed. Cir. 2019). The Federal
Circuit has “caution[ed] against ‘overgeneralizing claims’ in the § 101 analysis,
explaining that characterizing the claims at ‘a high level of abstraction’ that is ‘untethered
from the language of the claims all but ensures that the exceptions to § 101 swallow the
rule.’” TecSec, Inc. v. Adobe Inc., 978 F.3d 1278, 1294 (Fed. Cir. 2020) (quoting Enfish,
LLC v. Microsoft Corp., 822 F.3d 1327, 1337 (Fed. Cir. 2016)). At step one, a court
cannot “disregard elements of the claims at issue that the specification makes clear are
important parts of the claimed advance in the combination of elements.” Id. Claims that
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are “directed to a specific improvement in the capabilities of computing devices” are not
abstract, and the Alice inquiry ends. Core Wireless, 880 F.3d at 1361.
Even if the claims are directed to ineligible material at step one, the claims are
nonetheless eligible at step two if the claims add “an ‘inventive concept.’” Alice, 573
U.S. at. 217-18. “[A]n inventive concept can be found in the non-conventional and nongeneric arrangement of known, conventional pieces.” BASCOM Global Internet Servs. v.
AT&T Mobility LLC, 827 F.3d 1341, 1350 (Fed. Cir. 2016). The party challenging the
claims must establish that the additional elements, individually or in combination, do not
“involve more than performance of well-understood, routine, and conventional activities
previously known to the industry.” Aatrix Software, Inc. v. Green Shades Software, Inc.,
882 F.3d 1121, 1128 (Fed. Cir. 2018). “The question of whether a claim element or
combination of elements is well-understood, routine and conventional to a skilled artisan
in the relevant field is a question of fact … [that] must be proven by clear and convincing
evidence.” Berkheimer v. HP Inc., 881 F.3d 1360, 1368 (Fed. Cir. 2018).
2.

Patentability
a.

The Asserted Claims of the ‘260 Patent Are Not
Directed to an Abstract Idea

The ‘260 patent describes improved technology for controlling barrier operator
systems that addresses the need for fine tuning control limits without compromising user
safety by only permitting users to engage in force correction under safe conditions (e.g.,
when a protective “external entrapment device is connected,” see claim 1) and otherwise
resorting to less accurate automated force correction when unsafe (e.g., when the
“external entrapment device is not operably connected,” see claim 7). See Compls. Br. at
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120-22; CX-0556C (Conrad WS) at Q/A 33, 36-37; CX-0606C (Conrad RWS) at Q/A
144, 147-48; JX-0001 (‘260 Patent) at 1:21-62, 4:57-6:44. The asserted dependent
claims further specify ways for providing user input safely and accurately. Claims 2 and
8 relate to providing an “indicator” or “signal” to inform the user of when it is safe to
input values. See, e.g., JX-0001 (‘260 Patent) at 5:24-36. Claim 3 relates to “measuring
and storing” the amount of extra force required to close the barrier for future automated
reference. See, e.g. id. at 6:3-22.
The ‘260 patent presents a solution to a particular problem created by the very
nature of using motorized barrier operators, combined with the fact that a garage door is
typically the heaviest movable object in a residence. See JX-0001 (‘260 Patent) at 1:2152. The claimed solution improves the accuracy of prior art systems, which relied on
blunter automated force correction. The asserted claims are akin to eligible claims
reciting specific implementations for improving accuracy of existing technological
systems. See Diamond v. Diehr, 450 U.S. 175 (1981); Thales Visionix Inc. v. United
States, 850 F.3d 1343 (Fed. Cir. 2017). By improving a user’s operation of the barrier
operator system, the claims also improve the overall functioning of the technological
system, like in other eligible claims. See Core Wireless, 880 F.3d at 1363; Data Engine
Techs. LLC v. Google LLC, 906 F.3d 999, 1009 (Fed. Cir. 2018); Trading Techs. Int’l,
Inc. v. CQG, Inc., 675 F. App’x 1001, 1004, 1006 (Fed. Cir. 2017).
Contrary to CGI’s arguments (Resp. Br. at 176), the asserted claims are not
directed to the abstract idea of “automating the otherwise manual control of a barrier by a
human using generic equipment.” See CX-0606C (Conrad RWS) at Q/A 143-44.
Initially, the prior art was fully automated, but the ‘260 went against that conventional
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wisdom. See CX-0606C (Conrad RWS) at Q/A 168. The claims require user input,
which is hardly abstract, and belies CGI’s characterization of the allegedly abstract idea.
See JX-0001 (‘260 Patent) at Claims 1, 7. That user input is critical to the claimed
advance, for “it is desirable to provide for the user to adjust the force limits as long as an
external entrapment device is present and operably connected.” Id. at 1:30-33. See
TecSec, 978 F.3d at 1294; Enfish, 822 F.3d at 1337.
CGI provides no underlying factual basis or expert testimony for the attorney
arguments it offers in its briefing. See RX-0001C (Hassoun WS) at Q/A 23 (“I . . . did
not provide an opinion as to the abstract idea.”). While patent eligibility is determined as
an issue of law, whether an invention is directed to an abstract idea under Alice step one
depends on underlying factual inquiries. See, e.g., CardioNet, LLC v. InfoBionic, Inc.,
955 F.3d 1358, 1370 (Fed. Cir. 2020) (finding error in the district court’s “assumption
that the claims are directed to automating known techniques”); Visual Memory LLC v.
NVIDIA Corp., 867 F.3d 1253, 1258 (Fed. Cir. 2017) (examining “specific improvement
in the capabilities of computing devices”); Chamberlain Grp. v. Techtronic, 935 F.3d
1341, 1346 (Fed. Cir. 2019) (examining the “advance over the prior art”). Accordingly,
CGI did not carry its burden of showing that the claimed invention is directed to an
abstract idea.
b.

Inventive Concept

Even if the claims were abstract, they are eligible at Alice step two because the
additional elements add an inventive concept. CGI failed to show that the asserted claims
involve a conventional arrangement of hardware and software components by clear and
convincing evidence. Dr. Hassoun provided conclusory opinion that “[t]he Asserted
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Claims require nothing more than motors, controllers, general electronics, and computing
components,” RX-0001C (Hassoun WS) at Q/A 178, which is entitled to little weight.
The conventional wisdom was to automate control limits and avoid user input.
See CX-0606C (Conrad RWS) at Q/A 150-51. As detailed above from a technical
standpoint, the asserted claims implemented a detection system that determines safe
conditions suitable for tailored correction by a user, and determines unsafe conditions
warranting automated correction. The claims recite an inventive, non-conventional way
of controlling a barrier operating system that addresses the need for more accurate user
input and improves overall operation. See, e.g., DDR Holdings, LLC v. Hotels.com, L.P.,
773 F.3d 1245, 1257-59 (Fed. Cir. 2014); BASCOM, 827 F.3d at 1350.
VI.

U.S. Patent Nos. 7,956,718 and 8,410,895
U.S. Patent No. 7,956,718 (“the ‘718 patent”), entitled “Remote Control and

Monitoring of Barrier Operators With Radio Frequency Transceivers,” issued on June 7,
2011. JX-0002 (‘718 Patent). The ‘718 patent application was filed on December 13,
2005. Id. U.S. Patent No. 8,410,895 (“the ‘895 patent”) issued on April 2, 2013, and is a
continuation of the ‘718 patent, shares the same title and specification as the ‘718 patent,
and claims priority thereto. JX-0003 (‘895 Patent) at 2. The named inventors of the ‘718
and ‘895 patents are Larry Murphy, Brian Yackey, and Grant Carlson. The ‘895 patent
application was filed on June 3, 2011, and like the ‘718 patent, claims ultimate priority to
U.S. Provisional Patent Application No. 60/636,513, which was filed on December 16,
2004. Id. The Summary of the Invention section of the ‘718 patent states:
The present invention provides an improved barrier operator
control system which includes a radio frequency (RF) transmitter/receiver,
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commonly referred to as a transceiver, which may be located at an
operator base or head unit, the head unit including a base controller and
motor, and included in one or more remote control units including units
adapted for placement in a motor vehicle, as well as units adapted for
disposition as a control console disposed in various locations, including
being mounted on an inside or outside wall of the structure at which the
barrier is disposed.”
JX-0002 at 2: 7-16.
Complainants assert independent claims 18 and 24 of the ‘718 patent, and
dependent claim 17 of the ‘895 patent.
As discussed below, the evidence shows that (1) the asserted claims are infringed
by the accused products; (2) complainants have satisfied the technical prong of the
domestic industry requirement; (3) asserted claims are patent eligible under section 101;
and (4) the asserted claims are not invalid.
Asserted independent claims 18 and 24 of the ‘718 patent read as follows:
18. In a barrier operator system for moving a barrier
between open and closed positions, a motor operably
connected to a mechanism connected to said barrier, a
base controller operably connected to said motor and
operable to receive signals from barrier position limit
detection means, at least one remote control unit
operable for wireless communication with said base
controller, at least one of a barrier status indicating unit
and an obstruction detection unit operable for wireless
communication with at least one of said base controller
and said at least one remote control unit;
said base controller including an RF base transceiver,
said at least one remote control unit including an
RF remote transceiver, said at least one of said
barrier status indicating unit and obstruction
detection unit including an RF transceiver;
said transceivers being operable to transmit signals to
at least one of said base transceiver and said
remote transceiver indicating a status of said
barrier of being one of in an open position,
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moving toward an open position, a closed
position, moving toward a closed position and an
obstruction detected;
said remote control unit includes signal means for
generating a status signal in response to
transmissions from at least one of said base
transceiver and said transceiver of said status
indicating unit and said obstruction detection
unit; and
said obstruction detection unit includes control
means responsive to a signal from at least one of
said base transceiver and said remote transceiver
for changing a power consumption mode of the
obstruction detection unit.
24. In a barrier operator system for moving a barrier
between open and closed positions, a motor operably
connected to a mechanism connected to said barrier, a
base controller operably connected to said motor and
operable to receive signals from barrier position limit
detection means, at least one remote control unit
operable for wireless communication with said base
controller, at least one of a barrier status indicating unit
and an obstruction detection unit operable for wireless
communication with at least one of said base controller
and said one remote control unit;
said base controller including an RF base transceiver,
said remote controller including an RF remote
transceiver, said at least one of said status
indicating unit and obstruction detection unit
including an RF transceiver operable to transmit
signals to said base transceiver indicating one of a
status of said barrier and an obstruction detected;
and
control means associated with said transceiver of
one of said status indicating unit and said
obstruction detection unit for changing from a
low power consumption state to a higher power
consumption state upon receiving a signal from at
least one of said base transceiver and said remote
transceiver.
JX-0002 (‘718 Patent) at 10:8-38, 10:66-11:22 (emphasis added).
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Non-asserted independent claim 14 and asserted dependent claim 17 of the ‘895
patent read as follows:
14. In a movable barrier operator system including a base
controller having a radio frequency base transceiver
and a remote control unit for controlling movement of
said barrier, said remote control unit including a radio
frequency remote transceiver operable to communicate
with said base transceiver, a method including the steps
of:
communicating a wireless control signal from said
remote transceiver to said base transceiver
instructing said operator system to change the
state of said barrier by either one of opening said
barrier or closing said barrier;
said base transceiver, upon receiving said wireless
control signal, causing said base controller to
either open or close said barrier;
transmitting a wireless status signal from said base
transceiver to said remote transceiver indicating a
change of state of said barrier; and
causing said remote control unit to provide a signal to
alert a user thereof as to a status of said barrier.
17. The method set forth in claim 14, further comprising:
communicating a wireless control signal to an
obstruction detector transceiver; and
energizing said obstruction detector from a power
consumption mode to a higher power
consumption mode upon receipt of said wireless
control signal.
JX-0003 (‘895 Patent) at 9:40-57, 9:65-10:3 (emphasis added).

224

PUBLIC VERSION

A.

Claim Construction
1.

Applicable Law

Claim construction begins with the plain language of the claim. 34 Claims should
be given their ordinary and customary meaning as understood by a person of ordinary
skill in the art, viewing the claim terms in the context of the entire patent. 35 Phillips v.
AWH Corp., 415 F.3d 1303, 1312-13 (Fed. Cir. 2005), cert. denied, 546 U.S. 1170
(2006).
In some instances, claim terms do not have particular meaning in a field of art,
and claim construction involves little more than the application of the widely accepted
meaning of commonly understood words. Phillips, 415 F.3d at 1314. “In such
circumstances, general purpose dictionaries may be helpful.” Id.
In many cases, claim terms have a specialized meaning, and it is necessary to
determine what a person of skill in the art would have understood the disputed claim
language to mean. “Because the meaning of a claim term as understood by persons of
skill in the art is often not immediately apparent, and because patentees frequently use
terms idiosyncratically, the court looks to ‘those sources available to the public that show
what a person of skill in the art would have understood disputed claim language to
34

Only those claim terms that are in controversy need to be construed, and only to the
extent necessary to resolve the controversy. Vanderlande Indus. Nederland BV v. Int’l
Trade Comm., 366 F.3d 1311, 1323 (Fed. Cir. 2004); Vivid Tech., Inc. v. American Sci. &
Eng’g, Inc., 200 F.3d 795, 803 (Fed. Cir. 1999).
35

Factors that may be considered when determining the level of ordinary skill in the art
include: “(1) the educational level of the inventor; (2) type of problems encountered in
the art; (3) prior art solutions to those problems; (4) rapidity with which innovations are
made; (5) sophistication of the technology; and (6) educational level of active workers in
the field.” Environmental Designs, Ltd. v. Union Oil Co., 713 F.2d 693, 696 (Fed. Cir.
1983), cert. denied, 464 U.S. 1043 (1984).
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mean.’” Phillips, 415 F.3d at 1314 (quoting Innova/Pure Water, Inc. v. Safari Water
Filtration Sys., Inc., 381 F.3d 1111, 1116 (Fed. Cir. 2004)). The public sources identified
in Phillips include “the words of the claims themselves, the remainder of the
specification, the prosecution history, and extrinsic evidence concerning relevant
scientific principles, the meaning of technical terms, and the state of the art.” Id. (quoting
Innova, 381 F.3d at 1116).
In cases in which the meaning of a claim term is uncertain, the specification
usually is the best guide to the meaning of the term. Phillips, 415 F.3d at 1315. As a
general rule, the particular examples or embodiments discussed in the specification are
not to be read into the claims as limitations. Markman v. Westview Instruments, Inc., 52
F.3d 967, 979 (Fed. Cir. 1995) (en banc), aff’d, 517 U.S. 370 (1996). The specification
is, however, always highly relevant to the claim construction analysis, and is usually
dispositive. Phillips, 415 F.3d at 1315 (quoting Vitronics Corp. v. Conceptronic, Inc., 90
F.3d 1576, 1582 (Fed. Cir. 1996)). Moreover, “[t]he construction that stays true to the
claim language and most naturally aligns with the patent’s description of the invention
will be, in the end, the correct construction.” Id. at 1316.
Claims are not necessarily, and are not usually, limited in scope to the preferred
embodiment. RF Delaware, Inc. v. Pacific Keystone Techs., Inc., 326 F.3d 1255, 1263
(Fed. Cir. 2003); Decisioning.com, Inc. v. Federated Dep’t Stores, Inc., 527 F.3d 1300,
1314 (Fed. Cir. 2008) (“[The] description of a preferred embodiment, in the absence of a
clear intention to limit claim scope, is an insufficient basis on which to narrow the
claims.”). Nevertheless, claim constructions that exclude the preferred embodiment are
“rarely, if ever, correct and require highly persuasive evidentiary support.” Vitronics, 90
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F.3d at 1583. Such a conclusion can be mandated in rare instances by clear intrinsic
evidence, such as unambiguous claim language or a clear disclaimer by the patentees
during patent prosecution. Elekta Instrument S.A. v. O.U.R. Sci. Int’l, Inc., 214 F.3d
1302, 1308 (Fed. Cir. 2000); Rheox, Inc. v. Entact, Inc., 276 F.3d 1319 (Fed. Cir. 2002).
If the intrinsic evidence does not establish the meaning of a claim, then extrinsic
evidence may be considered. Extrinsic evidence consists of all evidence external to the
patent and the prosecution history, and includes inventor testimony, expert testimony, and
learned treatises. Phillips, 415 F.3d at 1317. Inventor testimony can be useful to shed
light on the relevant art. In evaluating expert testimony, a court should discount any
expert testimony that is clearly at odds with the claim construction mandated by the
claims themselves, the written description, and the prosecution history, in other words,
with the written record of the patent. Id. at 1318. Extrinsic evidence may be considered
if a court deems it helpful in determining the true meaning of language used in the patent
claims. Id.
2.

A Person of Ordinary Skill in the Art

Complainants argue:
OHD proposes that a POSA at the time of the invention would be a
person who has at least the equivalent of a bachelor’s degree in a technical
field such as electrical engineering, computer engineering, or computer
science, or the equivalent through relevant practical experience. Either as
an individual or as a team, a POSA would have access to, consult with, or
otherwise possess the skills and experience of individuals with additional
specialties, such as in mechanical engineering, industrial and product
design, and radio frequency (“RF”) transmission and reception. CX-0560C
(Williams) at Q/A 33. CGI proposes a similar definition. RX-0002C
(Heegard) at Q/A 56. No substantive issues relating to the ‘718 and ‘895
patents in this Investigation turn on the level of skill that is adopted, and
OHD’s and Mr. Williams’ opinions would be the same under either
definition. CX-0560C (Williams WS) at Q/A 33.
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Compls. Br. at 189.
Respondent argues:
For all asserted patents, a person of ordinary skill in the art
(“POSA”) would include a person who has at least the equivalent of a
bachelor’s degree in a technical field such as electrical engineering,
computer engineering, or computer science, or the equivalent through
relevant practical experience. RX-0003C (Villasenor WS) at Q/A 32; RX0001C (Hassoun WS) at Q/A 38; RX-0002C (Heegard WS) at Q/A 56.
More work experience can compensate for less education, and vice versa.
Id. Either as an individual or as a team, this person would have access to,
consult with, or otherwise possess the skills and experience of individuals
with additional specialties, such as in mechanical engineering, industrial
and product design, and radio frequency transmission and reception. Id.
Resp. Br. at 27-28.
As seen above, the parties agree on this issue. As proposed by the parties, the
administrative law judge finds that a person of ordinary skill in the art with respect to the
‘718 and ‘895 patents is a person who has at least the equivalent of a bachelor’s degree in
a technical field such as electrical engineering, computer engineering, or computer
science, or the equivalent through relevant practical experience. Additionally, this person
would have access to, consult with, or otherwise possess the skills and experience of
individuals with additional specialties, such as in mechanical engineering, industrial and
product design, and radio frequency transmission and reception.
3.

“energizing said obstruction detector from a power
consumption state to a higher power consumption state upon
receipt of said wireless control signal” (‘895 Patent, Claim 17)

The parties agree that this term should be given its plain meaning of “changing a
power consumption mode of said obstruction detector from a power consumption mode
to a higher power consumption mode following receipt of said wireless control signal by
the obstruction detection transceiver.” See Compls. Br. at 189; Resp. Br. at 208; CX228

PUBLIC VERSION

0560C (Williams WS) at Q/A 45; see also CDX-0006.06 (Parties’ Proposed
Constructions). The agreed upon construction is supported by the intrinsic record. See
CX-0560C (Williams WS) at Q/A 46; see, e.g., JX-0003 (‘895 Patent) at 6:34-46.
The administrative law judge has determined to adopt the parties’ proposed
construction for this claim term. The claim term “energizing said obstruction detector
from a power consumption state to a higher power consumption state upon receipt of said
wireless control signal” is given its plain and ordinary meaning, i.e., “changing a power
consumption mode of said obstruction detector from a power consumption mode to a
higher power consumption mode following receipt of said wireless control signal by the
obstruction detection transceiver.”
4.

“barrier status indicating unit” (‘718 Patent, Claims 18, 24)

The parties agree that this term should be given a plain meaning of “device or
circuitry capable of indicating a status of a barrier.” See Compls. Br. at 190; Resp. Br. at
208; CX-0560C (Williams WS) at Q/A 78; CX-0609C (Williams RWS) at Q/A 9. The
agreed upon construction is supported by the intrinsic record. See CX-0560C (Williams
WS) at Q/A 80-82; JX-0002 (‘718 Patent) at 5:21-36, 7:11-23, claim 26.
The administrative law judge has determined to adopt the parties’ proposed
construction for the claim term “message.” The claim term “barrier status indicating
unit” is given its plain and ordinary meaning, i.e., “device or circuitry capable of
indicating a status of a barrier.”
5.

“base controller”

Below is a chart showing the parties’ proposed claim constructions.
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Claim Term
“base controller”
(‘718 Patent, claims 18,
24; ‘895 Patent, claim 14)

Complainants’ Proposed
Construction

Respondents’ Proposed
Construction

Plain meaning: “device or
piece of equipment used to
operate the base”

“head unit controller”

See Compls. Br. at 190-93; Resp. Br. at 208-12.
For the reasons discussed below, the administrative law judge has determined that
the claim term “base controller” should be given its plain and ordinary meaning, i.e.,
“device or piece of equipment used to operate the base.”
For this claim term, OHD proposes a plain meaning that tracks the patents’ plain
usage, whereas CGI adds a requirement not otherwise present – that the base controller
be in a “head unit.” See, e.g., CX-0560C (Williams WS) at Q/A 55. The claims
themselves support OHD’s construction, which is adopted. Neither the term, nor the rest
of the claims, specify a head unit, or require that a “base controller” be a “head unit
controller.” Phillips, 415 F.3d at 1314 (“the claims themselves provide substantial
guidance as to the meaning of particular claim terms”).
The specification supports the plain meaning OHD proposes. As used in the
patents, the term “base controller” denotes a controller that performs a particular role, not
one that need be in a particular location. See, e.g., JX-0002 (‘718 Patent) 36 at 1:14-20,
32-39, 42-46, 2:7-16; CX-0560C (Williams WS) at Q/A 54. The “base controller”
coordinates the activities of the moveable barrier operator system, but need not be in a
“head unit.” For example, the patent specification describes systems coordinated by
36

The ‘718 and ‘895 patents share a common specification. Citations to the common
specification are made only to the ‘718 patent.
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controllers not in head units, in the form of dock levelers. See, e.g., JX-0002 (‘718
Patent) at 6:63-7:28, Fig. 7. Such systems are coordinated by base controller
counterparts, e.g., “control unit 112,” which are not in a head unit. Further, garage door
openers in general can have wall-mount configurations (like many of the accused
products), which are not overhead and therefore would have base controllers not in “head
unit[s].” See, e.g., JX-0002 (‘718 Patent) at 1:32-36; CX-0560C (Williams WS) at Q/A
56-57; CX-0006 (wall-mount unit manual). The specification explicitly explains that the
garage door embodiment is meant to be “representative of many types of barriers that
may enjoy the benefits of the present invention including so-called rollup doors, gates
and other barrier devices,” and at least some of those barriers (e.g., gates) would also not
have a “head unit.” JX-0002 (‘718 Patent) at 3:31-37.
CGI argues that the Summary of the Invention section limits the plain meaning of
“base controller.” However, CGI disregards the permissive (non-limiting) language in
the specification: “[t]he present invention provides an improved barrier operator control
system which includes a radio frequency (RF) … transceiver, which may be located at an
operator base or head unit, the head unit including a base controller and motor…” JX0002 (‘718 Patent) at 2:7-11. Rather than express lexicography or disavowal, this
statement indicates that the control system may include a head unit including a base
controller and a motor, but that the system may include an operator base, which the base
controller would operate. See Cont’l Circuits LLC v. Intel Corp., 915 F.3d 788, 797 (Fed.
Cir.), cert. denied, 140 S. Ct. 648 (2019) (reversing narrow construction, holding
statements about “present invention” which use permissive “can be carried out by” do not
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disavow or narrow claim scope). 37
Instead of providing guidance regarding what a “base controller” would mean to a
POSA, CGI proposed construction adds a location requirement that is not required. CGI
focuses on a single disclosed embodiment. See, e.g., RX-0002C (Heegard WS) at Q/A
62. However, the Federal Circuit has “expressly rejected the contention that if a patent
describes only a single embodiment, the claims of the patent must be construed as being
limited to that embodiment.” Cont’l Circuits, 915 F.3d at 797.
Moreover, CGI does not take into account other embodiments in the specification,
the dock leveler embodiments. The dock leveler embodiments provide express examples
of controllers that correspond to the base controllers, e.g., control unit 112 and master
control unit 114. They are not required to be “head unit controller[s].” See CX-0560C
(Williams WS) at Q/A 56.
Mr. Williams explained that the extrinsic evidence confirms the plain meaning of
the term “base controller” is broad and need not be limited to any particular location.
See, e.g., CX-0560C (Williams WS) at Q/A 58; CX-0119 (Definition of Controller,
CAMBRIDGE ENGLISH DICTIONARY, 2020) (“a device used to operate or control a
machine, a computer game, etc.”); CX-0116 (Definition of Controller, AMERICAN
HERITAGE DICTIONARY, 2020) (“a mechanism or device that controls something, as
in a vehicle or video game”).
37

Further, CGI does not take into account the specification’s express statement that its
disclosures should not be read to limit the plain scope of the claims: “Although preferred
embodiments of the invention have been described in detail herein, those skilled in the art
will recognize that various substitutions and modifications may be made without
departing from the scope and spirit of the appended claims.” JX-0002 (‘718 Patent) at
8:10-15.
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6.

“operably connected to”

Below is a chart showing the parties’ proposed claim constructions.
Claim Term
“operably connected”
(‘718 Patent, claims 18,
24)

Complainants’ Proposed
Construction

Respondents’ Proposed
Construction

Plain meaning: “arranged in
a manner capable of
performing a designated
function”

“directly connected to
operate”

See Compls. Br. at 193-97; Resp. Br. at 218-21.
For the reasons discussed below, the administrative law judge has determined that
the claim term “operably connected to” should be given its plain and ordinary meaning,
i.e., “arranged in a manner capable of performing a designated function.”
The language of the claim term and the claims support OHD’s plain meaning
construction that no direct connection is required. 38 The specification supports the plain
meaning OHD proposes. As used in the patents, the term “operably connected” denotes
an arrangement for operation, but does not require direct connection. See CX-0560C
(Williams WS) at Q/A 63-64. For example, the specification describes systems with

38

In another case, the Federal Circuit has addressed nearly identical claim language, and
held that in that context the plain meaning is as OHD proposes here:
Neither party asserts that the term “operatively connected” is a technical
term having a special meaning in the art of water filtration. Rather, it is a
general descriptive term frequently used in patent drafting to reflect a
functional relationship between claimed components. Generally speaking,
and as used in the ′759 patent, it means the claimed components must be
connected in a way to perform a designated function. In the absence of
modifiers, general descriptive terms are typically construed as having their
full meaning.
Innova/Pure Water, Inc. v. Safari Water Filtration Sys., Inc., 381 F.3d 1111, 1118 (Fed.
Cir. 2004).
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many components working together, none of which has to be directly (as opposed to
indirectly) connected. See, e.g., JX-0002 (‘718 Patent) at 4:11-21, 5:28-36, 5:62-6:11.
Indeed, the patents describe that components can work together through indirect
communications. See, e.g., id. at 5:33-35, 6:16-19, 6:51-62, claim 18. They also
explicitly describe how the claimed invention can substitute wireless for wired
connections. See, e.g., id. at 1:32-39.
CGI argues that components that are “operable for transmitting suitable signals”
indirectly have no bearing on the meaning of the term “operably connected” merely
because the specification describes these connections as broadly applicable and not
limited to “operably connected.” See Resp. Br. at 220. However, there is no requirement
that the specification expressly use a term in every disclosure relevant to its meaning.
Word-for-word alignment of specification disclosures with claim language is unnecessary
when the meaning of a claim term can be ascertained from the intrinsic record. Kaneka
Corp. v. Xiamen Kingdomway Grp. Co., 790 F.3d 1298, 1305 (Fed. Cir. 2015). There is
no requirement for direct connections. CGI proposes adding a requirement of “directly”
into the term “operably connected to” that is not indicated or required anywhere. See,
e.g., CX-0560C (Williams WS) at Q/A 66. CGI cites to and describes specific features of
example embodiments in support of its proposed narrow construction, but cannot
incorporate limitations from the embodiments into the claims. Cont’l Circuits, LLC 915
F.3d at 797.
CGI’s arguments that the claims use the term “operably connected to” with
respect to each of (1) the connection between the motor and the door, and (2) the
connection between the base controller and the motor only supports OHD’s proposed
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construction. See Resp. Br. at 221. For example, that the patents describe different
mechanical and electrical connections as each satisfying “operably connected,”
demonstrates the terms’ breadth. That CGI argues the mechanical connection described
is direct does not conflict with OHD’s construction because “arranged in a manner
capable of performing a designated function” includes both direct and indirect
connections. The claims and the specification use the term “operably connected to” as
requiring components working together to perform functions, but do not require a
specific type of connection, or that they be “direct.”
CGI’s proposed construction is also incorrect because it adds ambiguity. CGI’s
construction of “operably connected” does nothing to clarify what “operably connected”
means but instead literally just adds the word “directly” to the term. It unclear what
“directly connected” actually requires. “Directly” could require a physical connection
without any intermediaries, or that parts be within the same housing, or that there must be
no relays between parts (even if wireless), operation exclusively together, or otherwise.
7.

“obstruction detection unit” / “obstruction detector”

Below is a chart showing the parties’ proposed claim constructions.
Claim Term
“obstruction detection
unit” / “obstruction
detector”
(‘718 Patent, cls 18, 24;
‘895 Patent, claim 17)

Complainants’ Proposed
Construction

Respondents’ Proposed
Construction

Plain meaning: “device or
circuitry capable of
detecting and enabling a
response to an obstruction in
the opening closable by the
barrier.”

“a unit separate from the
head unit controller for
detecting the presence of an
obstruction in the opening
closable by the barrier.”

See Compls. Br. at 197-200; Resp. Br. at 212-18.
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For the reasons discussed below, the administrative law judge has determined that
the claim terms “obstruction detection unit” and “obstruction detector” should be given
their plain and ordinary meaning, i.e., “device or circuitry capable of detecting and
enabling a response to an obstruction in the opening closable by the barrier.”
CGI limits the scope of this term by imposing a restriction regarding the physical
location of the obstruction detector. The language of the terms and the claims support
OHD’s proposed plain meaning construction as there is no requirement of separation
from a head unit.
The specification also supports the plain meaning OHD proposes. As used in the
patents, the term does not require a specific location, but does require enabling a
response. The specification states that obstruction detection units “may take various
forms” (providing examples of alternative forms of detection units, signal detectors,
reflectors, and sensors). See, e.g., JX-0002 (‘718 Patent) at 3:11-16, 4:17-31, 6:12-62.
The specification allows any type of obstruction detector, and describes them broadly.
See CX-0560C (Williams WS) at Q/A 89. The specification itself provides multiple
examples of obstruction detectors, including both detectors that are wired to the main unit
as well as wireless detectors. See, e.g., JX-0002 (‘718 Patent) at 4:21-31, 6:12-41. The
obstruction detection units are characterized by their performance of a safety role by
detecting and appropriately responding to an obstruction. See, e.g., CX-0560C (Williams
WS) at Q/A 91.
The specification describes the response. The obstruction detector “gives a signal
to the controller 36 to either stop the door 20… or stop and reverse movement.” See, e.g.,
CX-0560C (Williams WS) at Q/A 93; see also JX-0002 (‘718 Patent) at 4:17-31. The
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specification also describes the use of “an obstruction detector 90” that is “operable to
provide a signal to a processor 96,” and that “information is communicated via the
processor or microcontroller 96 and the transceiver 57d to the controller 36 to display
related information and to prevent the door from closing on the obstruction detected.”
JX-0002 (‘718 Patent) at 6:12-15. In both embodiments described by the specification,
the obstruction detection occurs in conjunction with controller 36 in the head unit
accomplishing a corresponding response.
CGI further appears to be imposing an additional restriction by limiting
obstruction detectors to just the IR or optical sensors disclosed in the specification. See
Resp. Br. at 214-16. Yet, the specification itself is clear that an obstruction detector is
not coextensive with a sensor. See, e.g., JX-0002 (‘718 Patent) at 6:20-51, Figure 6
(identifying multiple components in obstruction detector 90, including a processor 96 and
transceiver 57d). Nor does an obstruction detector require it include an IR or optical
sensor at all. See, e.g., id. at 4:21-31 (explaining that an obstruction detector may take
various forms, with a detector including an IR sensor being just one example).
CGI argues that the claim requirement of wireless communications between the
obstruction detector and the base controller supports its construction, but such arguments
lack support without CGI’s incorrect construction of “base controller”. See Resp. Br. at
214-16. In particular, without CGI’s requirement that the base controller be a “head unit
controller,” there is no issue with the required wireless communications. Moreover,
neither construction requires the obstruction detection unit be part of a head unit, so there
is no conflict. OHD’s proposed construction is permissive, not obligatory. The plain
meaning of the term is not affected by communications that may or may not be required
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by the limitations based on multiple other claim construction disputes (including the
meaning of “at least one of [A] and [B]”).
CGI also argues that the prosecution history supports its construction, but does
not develop any arguments. See Resp. Br. at 217-18. CGI merely summarizes a
rejection, but that rejection does not conflict with OHD’s construction and indeed
supports it. First, CGI makes no mention of any statements by the applicant at all, or any
that would constitute lexicography or disavowal. Second, the prosecution history is
entirely consistent with OHD’s construction. Moss (RX-0030 (U.S. Patent No. 6,346,889
to Moss)) describes enabling a response to detection of an obstruction (“reverses the
downward direction of the door”), which supports OHD’s construction requiring a
“device or circuitry capable of detecting and enabling a response.”
CGI’s argument that the embodiments described in the specification allegedly do
not meet the construction is wrong. As repeatedly explained in the specification, the
sensors 42, 44 to which CGI points, work with the processor in the head unit to enable a
response: “[t]he detector 42, 44 may take various forms but may, for example, include an
infrared emitter and sensor which emits a beam which is reflected back by element 44
and which, when interrupted, gives a signal to the controller 36 to either stop the door 20,
if moving to an open position, or stop and reverse movement of the door if moving
toward a closed position.” See, e.g., JX-0002 (‘718 Patent) at 4:24-30. Thus, the
“detector 42, 44” satisfies OHD’s construction because it gives a signal to the controller
36 – as described, they are “capable of detecting and enabling a response to an
obstruction in the opening closable by the barrier.”
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8.

“at least one of [A] and [B]”

Below is a chart showing the parties’ proposed claim constructions.
Claim Term
“at least one of [A] and
[B]”
(‘718 Patent, cls 18, 24)

Complainants’ Proposed
Construction

Respondents’ Proposed
Construction

Plain meaning: “either A or
B or multiple As or multiple
Bs or combinations thereof”

conjunctive and require[s] at
least one of each of the
recited elements.

See Compls. Br. at 200-03; Resp. Br. at 221-24.
For the reasons discussed below, the administrative law judge has determined that
the claim term “at least one of [A] and [B]” should be given its plain and ordinary
meaning, i.e., “either A or B or multiple As or multiple Bs or combinations thereof.”
OHD’s proposed construction of “at least one of [A] and [B]” reflects the plain
meaning understanding of a POSA in view of the specification and the prosecution
history. CGI’s construction improperly limits the claim. See, e.g., RX-0002C (Heegard
WS) at Q/A 74; CX-0560C (Williams WS) at Q/A 100. The plain meaning of “at least
one of [A] and [B]” requires at least one of them, not both. OHD’s construction captures
that at least one from the group consisting of [A] and [B] is required. A POSA would
read this in accordance with its normal English meaning to refer to either A or B, or
multiple As, or multiple Bs, or combinations thereof. The word “of” in the term indicates
that what follows is the set from which “at least one” is drawn: from the set containing A
and B, at least one element is present, not “both.” See CX-0560C (Williams WS) at Q/A
98.
The prosecution history also supports OHD’s construction. In particular, the
applicant stated that “Teich fails to teach switching between power consumption modes
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in response to a wireless control signal sent from a base transceiver or remote
transceiver.” JX-0007 (‘718 file history) at 61 (emphasis added). Thus, the applicant
specifically called out one “or” the other is required by the claims, not both. Id.
Yet, CGI adds or materially alters the language, to change the term from “at least
one of [A] and [B]” to “both [A] and [B],” or “one of each of [A] and [B].” However, the
plain grammatical meaning, and the usage in the patents, require that this term means
only “at least one” is required. In fact, CGI’s construction improperly narrows the claims
in ways inconsistent with the specification. See CX-0560C (Williams) at Q/A 96-101.
For example, the term “at least one of [A] and [B]” is used in claim 18 of the ‘718 patent
to refer to “at least one of a barrier status indicating unit and an obstruction detection unit
operable for wireless communication with at least one of said base controller and said at
least one remote control unit,” but the specification does not describe any embodiment in
which both a barrier status indicating unit and an obstruction detection unit are in direct
communication with both the base controller and the remote control unit.
CGI’s construction also leads to illogical results. See CX-0560C (Williams) at
Q/A 101. For example, claim 15 of the 718 patent recites “communicating a wireless
control signal from at least one of said base transceiver and said remote transceiver to an
obstruction detection transceiver; and energizing said obstruction detector … upon
receipt of said wireless control signal.” This claim under CGI’s construction would
require the obstruction detector to receive signals from both the base transceiver and the
remote transceiver before the obstruction detector would energize. Not only would such
a scheme be inconsistent with the specification, but it would present safety issues because
requiring the obstruction detector to receive two signals increases the possibility that the
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obstruction detector will fail to receive at least one of the signals and therefore fail to
wake up in time to detect an obstruction.
CGI cites SuperGuide, but the claim language at issue there is distinguishable in
many ways. See Resp. Br. at 221-22 (citing SuperGuide Corp. v. DirectTV Enters., Inc.,
358 F.3d 870 (Fed. Cir. 2004)). In particular, as CGI itself quotes, in that case, “the
phrase ‘at least one of’ precedes a series of categories of criteria,” whereas here “at least
one of” precedes two components. SuperGuide, 358 F.3d at 886 (emphasis added). In
SuperGuide, “[t]he criteria listed in the claim at issue consist[ed] of four categories
(program start time, program end time, program service, and program type)[, and e]ach
category [wa]s further comprised of many possible values.” Id. Further, in SuperGuide,
“[e]very disclosed embodiment [taught] that the user must choose a value for each
designated category.” See, e.g., id. at 887. Here, the elements in the list are not
categories which can have many possible values, but instead are components such as a
barrier status indicating unit, or an obstruction detection unit, and the specification does
not teach that each component must be present. Also unlike SuperGuide, the context here
is not a series, but rather an option of two; “[w]here there are only two items, courts have
understood the use of ‘and’ to operate as a shorthand for ‘[A] or [B] or [A and B].’” Rex
Med., L.P. v. Intuitive Surgical, Inc., No. 19-005 (MN), 2020 WL 2128795, at *6 (D. Del.
May 5, 2020) (citing cases distinguishing SuperGuide); see 3rd Eye Surveillance, LLC v.
United States, 140 Fed. Cl. 39, 69 (Fed. Cl. 2018) (“it is equally as natural to say ‘choose
between this and that’ as it would be to say ‘choose between this or that’”). “In addition,
interpreting the disputed phrase in the conjunctive when there are only two items …
renders the ‘at least one of’ language preceding the items superfluous.” Id.
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As many courts have held, “SuperGuide did not set forth a per se rule that the use
of ‘at least one of’ followed by ‘and’ connotes a conjunctive list.” Shotkam LLC v.
Tachyon, Inc., No. H-20-1070, 2021 WL 23311, at *6 (S.D. Tex. Jan. 4, 2021) (citing
distinguishing circumstances, such as “[w]hen ‘at least one of’ precedes a two-item list,”
and “[w]hen the items that follow ‘at least one of’ are individual parameters having only
one value, instead of categories that may have multiple values”); see also Fujifilm Corp.
v. Motorola Mobility LLC, No. 12-cv-03587-WHO, 2015 WL 1265009, at *8 (N.D. Cal.
Mar. 19, 2015) (citing cases); Bradley v. Applied Marine Sys. LLC, No. 13-cv-03941JSC, 2015 WL 456548, at *5 (N.D. Cal. Feb. 2, 2015) (citing cases).
Indeed, in SIMO Holdings, the Federal Circuit only applied the SuperGuide
construction after confirming that “[t]he typical way in which syntax would suggest no
carryover modification is that a determiner (a, the, some, etc.) will be repeated before one
of the items in the list [but] [t]here [wa]s no such article negating the applicability of ‘a
plurality of’ to each list item.” SIMO Holdings Inc. v. Hong Kong uCloudlink Network
Tech. Ltd., 983 F.3d 1367, 1377 (Fed. Cir. 2021) (citations omitted).
9.

Claim Terms Including the Word “means”

Three disputed claim terms requiring construction include the word “means.”
a.

“barrier position limit detection means”

Below is a chart showing the parties’ proposed claim constructions.
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Claim Term

“barrier position limit
detection means”
(‘718 Patent, cls 18, 24)

Complainants’ Proposed
Construction

Respondents’ Proposed
Construction

Means-Plus-Function with a
recited function of “barrier
limit detection” and a
recited structure of “limit
switches or electronic
limits”

“Means-plus-function
element subject to 35 U.S.C.
§ 112, sixth paragraph,”
structure of “Limit switches
32 and 34 shown in Figures
1 and 2”

See Compls. Br. at 204-05; Resp. Br. at 224.
For the reasons discussed below, the administrative law judge has determined that
the claim term “barrier position limit detection means” is a means-plus-function term
with a recited function of “barrier limit detection” and a recited structure of “limit
switches or electronic limits.”
Claim terms that use the word “means” are presumed to be interpreted under 35
U.S.C. §112, sixth paragraph. Williamson v. Citrix Online, LLC, 792 F.3d 1339, 1348
(Fed. Cir. 2015). Interpreting a claim as a ‘means-plus-function’ term, requires
identifying a function recited and a corresponding structure in the specification, and the
term “shall be construed to cover the corresponding structure, material, or acts described
in the specification and equivalents thereof.” 35 U.S.C. §112 (pre-AIA).
OHD proposes a recited function of “barrier limit detection,” which CGI does not
dispute. OHD proposes that the corresponding structure includes “limit switches or
electronic limits” and their equivalents, for example because the specification recites
“limit switches 32 and 34 mounted on the rail 26,” and states that “[o]ther types of limit
devices, including so-called electronic limits, may be employed with the invention.” See
CX-0560C (Williams) at Q/A 73; JX-0002 (‘718 Patent) at 3:46-51, 4:13-17. The
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specification also describes additional functionality that could accomplish the recited
function of “barrier position limit detection,” for example at 5:21-28. JX-0002 (‘718
Patent); see, e.g., CX-560C (Williams WS) at Q/A 76.
CGI’s proposed construction points to the same limit switches, but does not take
into account the disclosure of the “[o]ther types of limit devices, including so-called
electronic limits.” See CX-560C (Williams WS) at Q/A 75. Further, CGI’s identification
of “Limit switches 32 and 34 shown in Figures 1 and 2” overlooks the statutory
requirement that the term “shall be construed to cover the corresponding structure, … and
equivalents thereof.” 35 U.S.C. §112 (pre-AIA). It is undisputed that at least limit
switches are included, but CGI’s omission of electronic limits disregards disclosures, and
unduly narrows the claim.
b.

“signal means for generating a status signal in response
to transmissions…”

Below is a chart showing the parties’ proposed claim constructions.
Claim Term
“signal means for
generating a status signal in
response to transmissions
from at least one of said
base transceiver and said
transceiver of said status
indicating unit and said
obstruction detection unit”
(‘718 Patent, claim 18)

Complainants’ Proposed
Construction

Respondents’ Proposed
Construction

Means-Plus-Function with a
recited function of
“generating a status signal”
and a recited structure of
“visual indicators and/or by
way of a text message
displayed on a suitable visual
display”

“Means-plus-function
element subject to 35
U.S.C. § 112, sixth
paragraph,” structure of
“Microcontroller 62
shown in Figure 2.”

See Compls. Br. at 205-07; Resp. Br. at 225-26.
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For the reasons discussed below, the administrative law judge has determined that
the claim term “signal means for generating a status signal in response to
transmissions…” is a means-plus-function term with a recited function of “generating a
status signal” and a recited structure of “visual indicators and/or by way of a text message
displayed on a suitable visual display.”
OHD has proposed a recited function of “generating a status signal,” which CGI
does not dispute. OHD proposes that the corresponding structure includes “visual
indicators and/or by way of a text message displayed on a suitable visual display.” See
CX-560C (Williams WS) at Q/A 102. For example, the specification broadly describes
the use of status communications, such as through visual alerts, and other visual
indicators and auditory alerts, including remotely. See JX-0002 (‘718 Patent) at 4:59-63,
5:2-15, 4:29-48, 5:57-61. The specification explicitly describes that “[b]arrier status may
be displayed by way of suitable visual indicators 63 and 64 and/or by way of a text
message displayed on a suitable visual display 65 to indicate the status of the barrier such
as open, closed, moving closed, moving open, or obstruction detected, for example.” JX0002 (‘718 Patent) at 4:59-63.
CGI’s proposed structure is limited to “microcontroller 62 shown in Figure 2.”
CGI’s proposed construction excludes the disclosed structures that perform the function
of “generating a status signal.” For example, while the specification discloses that the
microcontroller can process received signals, it further states that the “visual indicators
and/or by way of a text message displayed on a suitable visual display” are actually used
to generate status signals to the user. CGI’s proposed construction also overlooks the
specification’s description of status signals originating from the other components, and
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dock-leveling embodiments. See, e.g., CX-0560C (Williams WS) at Q/A 106. CGI
relies on FIG. 2, but even FIG. 2, includes a representation of the visual display 65. See
JX-0002 ( ‘718 Patent) at FIG. 2. Furthermore, CGI’s proposed structure does not take
into account remote control unit 46 in FIG. 4, and in particular visual display 65. See JX0002 (‘718 Patent) at FIG. 4. Additionally, as with its other proposed constructions
under 35 U.S.C. §112, sixth paragraph, CGI’s identification discounts the statutory
requirement that the term “shall be construed to cover … equivalents thereof.” 35 U.S.C.
§112 (pre-AIA).
c.

“control means responsive to a signal … for changing a
power consumption mode…” / “control means
associated with said transceiver … for changing from a
low power consumption state to a higher power
consumption state upon receiving a signal…”

Below is a chart showing the parties’ proposed claim constructions.
Complainants’
Proposed
Construction

Claim Term
“control means responsive to a signal …
for changing a power consumption
mode…unit”
(‘718 Patent, claim 18)
“control means associated with said
transceiver … for changing from a low
power consumption state to a higher power
consumption state upon receiving a
signal…transceiver”
(‘718 Patent, claim 24)
See Compls. Br. at 207-08; Resp. Br. at 225.
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Means-PlusFunction with a
recited function of
“changing a power
consumption
mode” and a
recited structure of
“a processor”

Respondents’
Proposed
Construction

“Means-plusfunction element
subject to 35
U.S.C. § 112, sixth
paragraph,”
structure of
“Processor 96
shown in
Figure 6.”
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For the reasons discussed below, the administrative law judge has determined that
the claim terms “control means responsive to a signal … for changing a power
consumption mode…unit” and “control means associated with said transceiver … for
changing from a low power consumption state to a higher power consumption state upon
receiving a signal…transceiver” are means-plus-function terms with a recited function of
“changing a power consumption mode” and a recited structure of “a processor.”
OHD has proposed a recited function of “changing a power consumption mode.”
CGI has not proposed any recited function for these terms, yet untimely argues that
“OHD’s statement of function improperly broadens the scope of the claims. Claim 24
does not simply require ‘changing a power consumption mode,’ but changing a power
consumption mode from a low power consumption state to a higher power
consumption state.” Resp. Br. at 225. The specification explicitly describes
deenergization:

JX-0002 (‘718 Patent) at 6:29-41 (highlighting added).
Claim 18 of the ‘718 patent is plainly not limited to low-to-high changes. Claim
18 recites changing a power consumption mode without regard to whether it is changed
from low to high or vice versa, referring only to “changing a power consumption mode of
the obstruction detection unit.” JX-0002 (‘718 Patent) at 10:36-38. Further, claim 23,
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which depends from claim 18, further recites a low-to-high requirement: “changing from
a low power consumption mode to a higher power consumption mode.” JX-0002 (‘718
Patent) at 10:60-62. This confirms that claim 18, from which it depends, is broader and
includes either low-to-high or high-to-low changes.
OHD’s proposed structure is “a processor.” CGI’s proposed structure of
“Processor 96 shown in Figure 6” is improperly narrow because it covers only a single
embodiment and omits “equivalents thereof.” 35 U.S.C. §112 (pre-AIA); see CX-560C
(Williams WS) at Q/A 108. The specification describes this structure broadly, without
limitation to a processor of any particular type. See JX-0002 (‘718 Patent) at 6:26-62,
Claims 11, 23, and 26.
B.

Infringement Analysis of the ‘718 and ‘895 Patents

As discussed above, complainants assert independent claims 18 and 24 of the
‘718 patent, and dependent claim 17 of the ‘895 patent.
For the reasons discussed below, the Accused Products (for the ‘718 and 895
patents) infringe independent claims 18 and 24 of the ‘718 patent, and dependent claim
17 of the ‘895 patent.
1.

Applicable Law

Under 35 U.S.C. §271(a), direct infringement consists of making, using, offering
to sell, or selling a patented invention without consent of the patent owner. The
complainant in a section 337 investigation bears the burden of proving infringement of
the asserted patent claims by a “preponderance of the evidence.” Certain Flooring
Products, Inv. No. 337-TA-443, Comm’n Notice of Final Determination of No Violation
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of Section 337, 2002 WL 448690, at *59, (Mar. 22, 2002); Enercon GmbH v. Int’l Trade
Comm’n, 151 F.3d 1376 (Fed. Cir. 1998).
Literal infringement of a claim occurs when every limitation recited in the claim
appears in the accused device, i.e., when the properly construed claim reads on the
accused device exactly. 39 Amhil Enters., Ltd. v. Wawa, Inc., 81 F.3d 1554, 1562 (Fed.
Cir. 1996); Southwall Tech. v. Cardinal IG Co., 54 F.3d 1570, 1575 (Fed Cir. 1995).
If the accused product does not literally infringe the patent claim, infringement
might be found under the doctrine of equivalents. “Under this doctrine, a product or
process that does not literally infringe upon the express terms of a patent claim may
nonetheless be found to infringe if there is ‘equivalence’ between the elements of the
accused product or process and the claimed elements of the patented invention.” WarnerJenkinson Co., Inc. v. Hilton Davis Chemical Co., 520 U.S. 17, 21 (1997) (citing Graver
Tank & Mfg. Co. v. Linde Air Products Co., 339 U.S. 605, 609 (1950)). “The
determination of equivalence should be applied as an objective inquiry on an
element-by-element basis.” 40 Id. at 40.
“An element in the accused product is equivalent to a claim limitation if the
differences between the two are insubstantial. The analysis focuses on whether the
element in the accused device ‘performs substantially the same function in substantially

39

Each patent claim element or limitation is considered material and essential. London v.
Carson Pirie Scott & Co., 946 F.2d 1534, 1538 (Fed. Cir. 1991). If an accused device
lacks a limitation of an independent claim, the device cannot infringe a dependent claim.
See Wahpeton Canvas Co. v. Frontier, Inc., 870 F.2d 1546, 1552 n.9 (Fed. Cir. 1989).
40

“Infringement, whether literal or under the doctrine of equivalents, is a question of
fact.” Absolute Software, Inc. v. Stealth Signal, Inc., 659 F.3d 1121, 1130 (Fed. Cir.
2011).
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the same way to obtain the same result’ as the claim limitation.” AquaTex Indus. v.
Techniche Solutions, 419 F.3d 1374, 1382 (Fed. Cir. 2005) (quoting Graver Tank, 339
U.S. at 608); accord Absolute Software, 659 F.3d at 1139-40. 41
Prosecution history estoppel can prevent a patentee from relying on the doctrine
of equivalents when the patentee relinquished subject matter during the prosecution of the
patent, either by amendment or argument. AquaTex, 419 F.3d at 1382. In particular,
“[t]he doctrine of prosecution history estoppel limits the doctrine of equivalents when an
applicant makes a narrowing amendment for purposes of patentability, or clearly and
unmistakably surrenders subject matter by arguments made to an examiner.” Id.
(quoting Salazar v. Procter & Gamble Co., 414 F.3d 1342, 1344 (Fed. Cir. 2005)).
2.

Accused Products

Complainants argue:
CGI manufactures and sells garage doors under multiple brand
names, including LiftMaster, Chamberlain, and Craftsman. Additionally,
CGI manufactures and sells gate operators under the brand name
LiftMaster. The CGI products set forth in Complainants’ list of accused
products (“the ‘718 and ‘895 Accused Products”) infringe the ‘718 and
‘895 patents.
There are two general categories of accused products: (1) nonWiFi integrated operators installed with a MyQ Hub; and (2) WiFi
integrated operators. CGI’s Model C205 is representative of all of CGI’s
non-WiFi integrated garage door openers and operators, CGI’s MYQG0301 Smart Garage Hub is representative of any version of CGI’s
41

“The known interchangeability of substitutes for an element of a patent is one of the
express objective factors noted by Graver Tank as bearing upon whether the accused
device is substantially the same as the patented invention. Independent experimentation
by the alleged infringer would not always reflect upon the objective question whether a
person skilled in the art would have known of the interchangeability between two
elements, but in many cases it would likely be probative of such knowledge.”
Warner-Jenkinson, 520 U.S. at 36.
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accused standalone Smart Garage Hub that would be used with a nonWiFi integrated operator, and CGI’s Model B970 is representative of all of
CGI’s WiFi integrated garage door openers and operators (“the ‘718 and
‘895 Representative Products”). OHD has met its burden to show
representativeness for both groups.
First, the parties have agreed to the representativeness of these
products for the purposes of the ‘718 and ‘895 patents. JX-0017
(Amended Joint Statement Re: Accused Products). Second, Mr. Williams
has independently concluded the ‘718 and ‘895 Representative Products
are representative of their respective categories. CX-0560C (Williams
WS) at Q/A 40-42. Third, CGI has not contended that there are any
material differences between the categories such that the ‘718 and ‘895
Representative Products are not representative. For example, CGI has
proposed a potential alternative design, but has proposed just a single
change with respect to all ‘718 and ‘895 Accused Products that does not
differ according to product, confirming the representativeness of the ‘718
and ‘895 Representative Products. CX-0560C (Williams WS) at Q/A 43.
CGI disputes that gate operators are represented by the
representative products. However, as Mr. Williams confirmed, each of the
accused gate operators is compatible with MyQ, have Security+ 2.0, and
have obstruction detectors. CX-0560 (Williams WS) at Q/A 41-42.
Therefore, each of the accused gate operators is represented by the C205
with respect to these patents.
Compls. Br. at 187-88.
Respondent argues, inter alia:
For purposes of this investigation only, the parties agree that: (1)
the Chamberlain™ C205 is representative of all accused CGI GDOs
without integrated WiFi capabilities; (2) the Chamberlain B970 is
representative of all accused CGI GDOs with integrated WiFi capabilities;
and (3) the Chamberlain™ MYQ-G0301 Smart Garage Hub is
representative of any version of CGI’s accused standalone Smart Garage
Hub. JX-0019 (Joint Representative Prods. Stip.) at 2.
OHD argued in the above-mentioned stipulation for the first time
that various CGI gate operators are also represented by the C205 and the
B970. Id. at 2-3. CGI disputed this, noting that OHD has “provided no
infringement contentions relating to any accused gate operator, and have
provided no evidence or explanation to support their assertion that any
purported representative product is representative of any accused gate
operator.” Id. at 3. It is undisputed, however, that these products are very
different from the GDOs that OHD selected as representative products.
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RX-0667C (Heegard RWS) at Q/A 23, 210-213. Gate operators are used
to open and close outdoor gates (such as lifting or swinging gates for
parking lots and gated communities) and do not operate overhead doors,
let alone garage doors. These products are outside the scope of this
investigation, which is limited to “garage door systems and components
thereof, remote controls, wireless transmitters, and software for operating
the garage door systems.” 85 Fed. Reg. 48,264 (Aug. 4, 2020).
Resp. Br. at 11.
As seen from the parties’ arguments, the parties agree that: (1) the Chamberlain™
C205 is representative of all accused CGI garage door openers without integrated WiFi
capabilities; (2) the Chamberlain B970 is representative of all accused CGI garage door
openers with integrated WiFi capabilities; and (3) the Chamberlain™ MYQ-G0301
Smart Garage Hub is representative of any version of CGI’s accused standalone Smart
Garage Hub. The parties dispute whether CGI gate operators are within the scope of this
investigation.
3.

Direct Infringement
a.

Infringement of Claim 18 of the ‘718 Patent by MyQ
Hub System

As discussed below, installation and operation of the representative system of the
model C205 with the MyQ Hub directly infringes claim 18.
i.

In a barrier operator system … positions (‘718
Patent, Claim 18)

CGI does not dispute that the MyQ Hub System satisfies this limitation. See
Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 94. The evidence shows
infringement of this part of the preamble. As CGI instructs users, the MyQ Hub System
includes a C205 non-WiFi integrated opener installed with a garage door. The resulting
MyQ Hub System is able to move the garage door between open and closed positions,
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and thus serves as a “barrier operator system for moving a barrier between open and
closed positions.” See, e.g., CX-0560C (Williams WS) at Q/A 151; CX-0065 (C205
Manual) at OHD-ITC00000531, 0556, 0561. Installed as instructed, the MyQ Hub is
wirelessly paired to the C205. See CX-0142 (MyQ Hub Installation Video) at 1:18, 2:02,
4:22, 7:48.
ii.

a motor operably connected … barrier (‘718
Patent, Claim 18)

CGI does not dispute that the MyQ Hub System satisfies this limitation under
either construction of “operably connected to.” See Resp. Br. at 236-48; RX-0667C
(Heegard RWS) at Q/A 94. The evidence shows infringement of this part of the
preamble. For example, as CGI instructs, the MyQ Hub System includes a C205 having
a motor and installed connected to a mechanism connected to the garage door. See, e.g.,
CX-0560C (Williams WS) at Q/A 153. The C205 Manual displays a motor (12)
connected to a barrier and demonstrates that the motor moves the barrier. See CX-0065
(C205 Manual) at OHD-ITC00000531; OHD-ITC00000533-47.
iii.

a base controller … means (‘718 Patent, Claim
18)

The MyQ Hub System satisfies this part of the preamble under either
construction. See Claim Construction Sections (claim constructions for “base controller,”
“operably connected” and “barrier position limit detection means” respectively).
For the MyQ Hub System, CGI instructs users wirelessly to pair the MyQ Hub to
a non-WiFi integrated operator. For example, CGI’s installation video instructs the user
to wirelessly pair the MyQ Hub with the operator using the garage door operator’s
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“learn” button. See CX-0142 (MyQ Hub Installation Video) at 4:22-5:11; CDX0006C.017. The MyQ Hub is wirelessly paired to the C205 via an “OOK” transceiver.
CX-0560C (Williams WS) at Q/A 156, 158; CX-0095C (MyQ Hub Product Document);
CX-0100C (MyQ Hub Test Procedure). As CGI instructs, the MyQ Hub is wirelessly
paired to the garage door operator (and its motor) in order to open and close the garage
door. See CX-0560C (Williams WS) at Q/A 154; CX-0554C (Study Dep. Tr.) at 113120.

The MyQ Hub acts as the “base controller” under either construction.

For example,
See CX-0560C (Williams WS) at Q/A 154; CX-0554C (Study Dep. Tr.) at 113-120. The
MyQ Hub satisfies OHD’s construction of “base controller” because
The MyQ Hub also meets CGI’s
construction of “base controller,” i.e., “head unit controller,” because when

The MyQ Hub is “operably connected to [the] motor” under either construction.
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The MyQ Hub is wirelessly paired to the garage door operator, which has a motor. The
MyQ Hub uses this wireless connection to communicate with the operator and control the
motor. For example, CGI instructs users to have the MyQ Hub control the motor to
operate the door. See CX-0104 (MyQ Hub Manual) at CGI_ITC1209_00005903. CGI
does not dispute that the MyQ Hub and C205 are paired, or that the MyQ Hub System
contains “a base controller operably connected to said motor” under the correct claim
constructions. See Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 94. This
satisfies OHD’s construction of “operably connected to” because the Hub and motor are
“arranged in a manner capable of performing a designated function.” Under CGI’s
construction of “operably connected,” which “do[es] not limit [the] construction to wired,
but rather ‘directly connected’,” (RX-0667C (Heegard RWS) at Q/A 49), the MyQ Hub
and the C205 (and therefore the motor) are “directly connected.” The communications
go directly from the MyQ Hub to the C205.
The MyQ Hub (the “base controller”) is “operable to receive signals from barrier
position limit detection means.” For example,
.” See
CX-0065 (C205 Manual) at OHD-ITC00000556-0557; CX-0560C (Williams WS) at Q/A
161.
See CX-0560C
(Williams WS) at Q/A 162; CX-0152 (Travel Module Manual).

” See Resp. Br. at 236-48; RX-0667C
(Heegard RWS) at Q/A 97.
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See RX-0667C (Heegard RWS) at
Q/A 97. However, as set forth, in the MyQ Hub system the MyQ Hub (the “base
controller”) and the C205

. For example, CGI does

not dispute that the
See Resp. Br. at 236-48; RX-0667C
(Heegard RWS) at Q/A 118; CX-0095C (MyQ Hub Product Document) at
CGI_ITC1209_00000856-857

This element would also be satisfied under the doctrine of equivalents. See CX0560C (Williams WS) at Q/A 170-171. In particular, the MyQ Hub System performs
substantially the same function of detecting when a barrier has reached a final open or
closed position, and facilitating a determination of same to the unit controlling the base
(MyQ Hub). The claim element and the MyQ Hub System achieve the function in
substantially the same way:
Id. Both the claim element and the MyQ Hub
System achieve the same result: enabling the operator to cease movement of the barrier at
predetermined final locations. There is an insubstantial difference between the MyQ Hub
System’s barrier position limit detection and that of the claims. Id.

Id.
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iv.

at least one remote control … controller (‘718
Patent, Claim 18)

The MyQ Hub System satisfies this limitation. CGI instructs that the user must
configure and use a smart device with the MyQ App as part of the MyQ Hub System.
For example, CGI instructs users to 1) download the app, 2) use app to set up the system
(e.g., coordinate the connecting of the Hub to the user’s home WiFi network), and 3) use
the app to view and control the door status. See CX-0560C (Williams WS) at Q/A 129133; CX-0104 (MyQ Hub Manual) at CGI_ITC1209_00005899,
CGI_ITC1209_00005904-5905 (“[f]irst, download the MyQ App,” and then “[t]he MyQ
App will … [p]air the Hub to your Garage Door Opener”); CX-0142 (MyQ Hub
Installation Video); CX-0103 (MyQ Hub Quick Guide) at CGI_ITC1209_00005245,
5247; CX-0141 (myq.com/app). During installation, the user’s smart device is in direct
wireless communication with the MyQ Hub – the user’s device connects directly to the
Hub to initialize the Hub’s connection to the internet. See CX-0560C (Williams WS) at
Q/A 146-148, 172; CX-0142 (MyQ Hub Installation Video). CGI does not dispute this.
See Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 102-104. Also, during
normal operation, the user’s smart device with the MyQ App is in wireless
communication with the MyQ Hub over the internet via WiFi. See CX-0560C (Williams
WS) at Q/A 173. CGI instructs users to connect the MyQ Hub to the internet via WiFi,
and “[o]pen and close your garage door from your smartphone.” See CX-0560C
(Williams WS) at Q/A 132-33, 141, 144, 149, 188; CX-0142 (MyQ Hub Installation
Video); CX-0141 (Myq.com/app); CX-0095C (MyQ Product Document); CX-0149
(MyQ Hub Manual For iOS); CX-0148 (MyQ Hub Manual Android). CGI does not
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dispute that the user’s smart device and the MyQ Hub communicate over the Internet
during operation. See Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 104.
The user’s smart device with the MyQ App serves as the “at least one remote
control unit operable for wireless communication with said base controller” (“base
controller” being the MyQ Hub, as discussed above). CGI argues the direct wireless
communications between the MyQ Hub and the user’s device during initialization and set
up are not relevant because of the type of information communicated. However, this
limitation does not require any particular information be communicated, only that the
components are “operable for wireless communication,” and is therefore satisfied by the
initialization communications. See RX-0667C (Heegard RWS) at Q/A 106.
CGI argues that communications between the user’s device and the Hub during
normal use,

, they are not “wireless communication.” For example,

CGI argues that because
Resp. Br.
at 238; RX-0667C (Heegard RWS) at Q/A 100. However, CGI does not dispute that the
communications occur

CGI’s apparent claim construction of “operable for wireless communication,” as
precluding the use of WiFi or the internet is improper. CGI has not proposed this term as
needing construction, has not proposed a construction for this term, and has not directly
addressed the issue. Second, it is an incorrect construction. For example, the
specification explicitly contemplates the use of WiFi for the disclosed wireless
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communications. See CX-0560C (Williams WS) at Q/A 199, 202; JX-0002 (‘718 Patent)
at 7:62-8:9. It would have been known to a POSA that such systems include a mix of
wired and wireless components. Williams Tr. 410; CX-0560C (Williams WS) at Q/A
200. Additionally, the specification describes components as “wireless,” even where they
have at least some wires therein. For example, “unit 70 may also comprise a so-called
wireless, keyless control unit to provide operation to open and close the barrier,” but is
illustrated as having wires connecting the antenna 58c with the unit 70 (including the
transceiver 57c) in FIG 4. JX-0002 (‘718 Patent) at 5:36-39; Figure 4.
Further, even though the internet uses wires, the WiFi communications start and
end wirelessly, making the components “operable for wireless communication.” See CX0560C (Williams WS) at Q/A 202. It is undisputed that no wires connect the MyQ Hub
to the user’s cell phone, and that there are communications transmitted between them.
CGI’s interpretation of “wireless communication” leads to the illogical result that
virtually no communications, such as between two cell phones are wireless, simply
because at some point a wire is involved. See, e.g., Williams Tr. 411.
v.

at least one of … remote control unit (‘718
Patent, Claim 18)

The MyQ Hub System satisfies this limitation. The structure of this limitation
depends on the construction of the term “at least one of [A] and [B].” In particular, under
the correct claim construction, at least one component is required, whereas under CGI’s
construction, both are. This limitation is satisfied under either construction. See Claim
Construction Sections, supra (setting forth claim constructions for “at least one of [A]
and [B],” “obstruction detection unit” / “obstruction detector,” and “barrier status
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indicating unit” respectively).
The MyQ Hub System contains “an obstruction detection unit operable for
wireless communication with … said base controller.” Installed as instructed, the C205
contains an “obstruction detection unit” in the form of safety reversing sensors and
associated hardware and logic for enabling a response, and is operable for wireless
communication with the MyQ Hub (the “base controller”). See CX-0560C (Williams
WS) at Q/A 175. For example, the C205 Manual confirms that it is able to detect an
obstruction and enable a response: “the door will stop,” or “the door will reverse.” See
CX-0065 (C205 Owner’s Manual). The safety reversing system (including the sensors
and the associated hardware and logic) of the C205 performs the obstruction detection
and enables the response, and accordingly serves as the obstruction detection unit under
the correct claim construction. See CX-0560C (Williams WS) at Q/A 176.
Under CGI’s proposed construction of “obstruction detection unit,” the MyQ Hub
System would satisfy this limitation under the doctrine of equivalents. See CX-0560C
(Williams WS) at Q/A 177. CGI’s construction requires the “obstruction detection unit”
be “separate from the head unit controller,” but the claim element and the C205 safety
reversal system perform substantially the same function of detecting when an obstruction
has been encountered and responding thereto, while being operable for wireless
communication. Id. The claim element and the C205 safety reversal system achieve the
function in substantially the same way, by connecting a sensor that detects obstructions to
a processor that enacts a response thereto, and a transceiver that can send wireless
signals. The claim element and the C205 safety reversal system achieve the same result:
obstruction detection and response, and wireless communication. There is no substantial
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difference between an “obstruction detector” with certain components internally and one
that is connected to those components externally. See CX-0560C (Williams WS) at Q/A
178.
As set forth above, the C205 is wirelessly paired (“operable for wireless
communication”) to the MyQ Hub (the “base controller”), e.g., to send commands to
open or close the garage door. CGI does not appear to dispute that the C205 is operable
for wireless communication with the MyQ Hub. See Resp. Br. at 236-48; RX-0002C
(Heegard WS) at Q/A 112. CGI’s argument that the obstruction detection unit is limited
to the safety beams compares the accused products to an embodiment and not the claim
language. It also avoids the purpose of detecting obstructions by omitting the associated
logic, which is the ability to enable a response.
Under the correct claim construction of the term “at least one of [A] and [B],” this
is all that is required to satisfy this limitation. See CX-0560C (Williams WS) at Q/A 179.
However, even under CGI’s construction of that term, this limitation is met for the
following reasons.
The MyQ Hub System contains an “obstruction detection unit operable for
wireless communication with … said at least one remote control unit” under CGI’s
construction. As set forth above, the C205 safety reversing system serves as the
“obstruction detection unit,” and is operable for wireless communication with the base
controller. In addition, as discussed above, the C205 safety reversing system
communicates wirelessly with the user’s smart device, a “remote control unit.” The
C205 and the user’s smart device communicate through the MyQ Hub, e.g.,
communicating open/close commands. The C205 also communicates that an obstruction
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has been detected to the user’s device (“remote control unit”). For example, when an
obstruction is detected, the C205 will cease closing and either stop or reverse movement.
See CX-0560C (Williams WS) at Q/A 180. The MyQ Hub detects this, and
communicates a signal to the MyQ App that an obstruction was detected by means of a
“close error.” Thus, the C205 communicates to the MyQ App that an obstruction has
been detected. CGI does not dispute this functionality. See Resp. Br. at 236-48.
Under CGI’s erroneous construction of “obstruction detection unit,” this
limitation is met under the doctrine of equivalents by the C205 safety reversal system as
set forth above. CGI also argues that the C205 and the MyQ App are not in direct
communication and that the communications traverse the internet, so are allegedly not
“operable for wireless communication.” See Resp. Br. at 238-39. However, as set forth,
CGI’s implied construction for a term not being construed is both improper as untimely
and incorrect. There is no requirement in the claims that these components be in direct
communication, 42 or that communications not traverse the internet. It is undisputed that
no wires connect the C205 to the user’s cell phone; they are in wireless communication.
The MyQ Hub System also includes a “barrier status indicating unit … operable
for wireless communication with at least one of said base controller and said remote
control unit.” The MyQ App displays the door status to the user in this manner. For
example, the MyQ App allows users to “[g]et alerted any time your garage door opens,
closes, or is left open.” CX-0141 (myq.com/app), and to view the door status. See CX0560C (Williams WS) at Q/A 133, 174; CX-0142 (MyQ Hub Installation Video). The
42

If there were such a requirement, as set forth, direct and indirect wireless
communications achieve the same function, way and result. See CX-0560C (Williams
WS) at Q/A 198.
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MyQ door position sensor (“MyQ DPS”) serves as a “barrier status indicating unit” under
the agreed upon construction, and is operable for wireless communication with the “base
controller” (the MyQ Hub) and the “remote control unit” (the user’s smart device with
the MyQ App).

. See CX-0100C (Chamberlain Test Procedure) at
CGI_ITC1209_00003288; CX-0095C (MyQ Hub Product Document). As CGI instructs,
a MyQ DPS is wirelessly paired with the MyQ Hub and installed on the garage door
during installation. See CX-0104 (MyQ Hub Manual) at CGI_ITC1209_00005919; CX0142 (MyQ Hub Installation Video). The parties’ agreed construction of “barrier status
indicating unit,” “device or circuitry capable of indicating a status of a barrier,” is met.
CGI does not dispute that “
” See Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 117, or
. Id. at Q/A 119. CGI instead argues
that
Id. at Q/A 118.

See RX-0667C (Heegard RWS) at Q/A 118; CX-0560C
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(Williams WS) at Q/A 184.

See RX-0667C
(Heegard RWS) at Q119; see CX-0095C (MyQ Hub Product Document) at
CGI_ITC1209_00000856-857.
vi.

said base … RF base transceiver (‘718 Patent,
Claim 18)

The MyQ Hub System satisfies this limitation. See CX-0560C (Williams WS) at
Q/A 188.
See, e.g., Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 118, 122.

. See CX-0560C (Williams WS) at Q/A 144; CX0095C (MyQ Hub Product Document) at CGI_ITC1209_00000855; CX-0554C (Study
Dep. Tr.) at 123.
Further, the MyQ Hub also includes “

See RX-0667C (Heegard RWS) at Q/A 118; CX-0560C (Williams WS)
at Q/A 156; CX-0095C (MyQ Hub Product Doc.); CX-0100C (MyQ Hub Test
Procedure).
See CX-0560C (Williams WS) at Q/A 191; CX-0100C (MyQ Hub Test
Procedure) at CGI_ITC1209_00003288 (Figure 1); CX-0095C (MyQ Product Document)
at CGI_ITC1209_00000855.

.
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CGI argues that MyQ Hub’s transceivers do not satisfy the requirement for a
“base transceiver” because
” See RX-0002C (Heegard WS) at Q/A 122. This

CGI argues that
See Resp. Br. at 243; RX0002C (Heegard WS) at Q/A 122. This claim construction argument is improper. For
example,
. Moreover, neither party has proposed construction of
” or one that limits the claims to just one. Such argument is inconsistent with
the law because

vii.

said remote … RF remote transceiver (‘718
Patent, Claim 18)

The MyQ Hub System satisfies this limitation. See CX-0560C (Williams WS) at
Q/A 189. CGI does not dispute that the user’s smart device with the MyQ App (the
“remote control unit”) includes an RF transceiver, e.g., a WiFi transceiver. See Resp. Br.
at 236-48; RX-0667C (Heegard RWS) at Q/A 123. The user’s smart device must be
“connected to your home Wi-Fi network,” thus requiring a Wi-Fi transceiver. CX-0104
(MyQ Hub Manual) at CGI_ITC1209_00005899. Similarly, the user’s smart device and
the MyQ Hub communicate via the Wi-Fi transceiver. See CX-0560C (Williams WS) at
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Q/A 189, 129-133; CX-0104 (MyQ Hub Manual) at CGI_ITC1209_00005899, 59045905; CX-0103 (MyQ Hub Quick Guide) at CGI_ITC1209_00005245, 5247; CX-0141
(myq.com/app). The WiFi transceiver satisfies this limitation.
viii.

said at least one … an RF transceiver (‘718
Patent, Claim 18)

The MyQ Hub System satisfies this limitation under either construction. Under
CGI’s construction of “at least one of [A] and [B],” this requires both a barrier status
indicating unit and an obstruction detection unit each including an RF transceiver, under
the correct claim construction this limitation requires at least one of the two.
First, the C205 (“obstruction detection unit” as set forth), includes an RF
transceiver. As stated in CX-0065 (C205 Manual) at OHD_ITC00000561, the C205 “can
be activated through . . . remote control, wireless keyless entry, or myQ accessory,”
which requires that it have an RF receiver. See CX-0560C (Williams WS) at Q/A 190.
Further, the C205’s transceiver is used to pair it with the MyQ Hub during installation
(using the “learn” button). See CX-0142 (MyQ Hub Installation Video) at 4:22-5:11.
CGI does not dispute that

See Resp. Br. at 236-48; RX-0667C (Heegard RWS) at
Q/A 124. This is sufficient to satisfy this limitation under the correct claim construction
of “at least one of [A] and [B].”
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Second, even under CGI’s improper construction of “at least one of [A] and [B],”
this limitation is met. The MyQ Hub System includes a barrier status indicating unit
including an RF transceiver. The MyQ DPS (“barrier status indicating unit” as set forth
above) includes a Bluetooth RF transceiver for communicating the door status. See CX0560C (Williams WS) at Q/A 191; CX-0100C at CGI_ITC1209_00003288; CX-0104
(MyQ Hub Manual) at CGI_ITC1209_00005919. CGI does not dispute that the MyQ
DPS includes a transceiver, stating the MyQ
See Resp. Br. at 236-48; RX-0667C (Heegard RWS) at
Q/A 117.

See RX-0667C (Heegard RWS) at
Q/A 118.
ix.

said transceivers … obstruction detected (‘718
Patent, Claim 18)

The MyQ Hub System satisfies this limitation under either construction. Under
CGI’s construction of “at least one of [A] and [B],” this requires operability to transmit to
both a base and remote transceiver, whereas under OHD’s, this requires at least one of
the two.
CGI argues that “said transceivers” refers to all the previously recited
transceivers: the base transceiver, the remote transceiver, and the RF transceiver of “said
at least one of said barrier status indicating unit and obstruction detection unit.” See RX0667C (Heegard RWS) at Q/A 125. However, CGI is incorrect and its apparent claim
construction arguments are untimely and not properly presented; “said transceivers”
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refers to the preceding described transceivers, the RF transceiver of “said at least one of
said barrier status indicating unit and obstruction detection unit.” See CX-0560C
(Williams WS) at Q/A 192. The claim refers to the remote transceiver and the base
transceiver by name, and the RF transceiver of the “at least one of said barrier status
indicating unit and obstruction detection unit” as “said transceivers.” CGI’s improperly
proposed construction for “said transceivers” renders other claim language superfluous,
and requires an illogical result. For example, under CGI’s construction, this limitation
would require the remote transceiver and base transceiver to transmit signals to
themselves. See RX-0667C (Heegard RWS) at Q/A 125. CGI’s construction is also
inconsistent with, e.g., claim 24, which confirms that no transceivers are required to send
signals to themselves; the corresponding limitation requires sending from the barrier
status indicating unit or the obstruction detection unit to the base transceiver. 43
The RF transceiver in the obstruction detection unit is operable to transmit signals
to the base transceiver indicating a status of said barrier.

. See
Resp. Br. at 236-48; RX-0667C (Heegard RWS) at Q/A 118. Nor does CGI dispute that
the statuses transmitted in the signals include, e.g., when the “[d]oor starts moving
upward,” “[d]oor stops moving upward,” “[d]oor starts moving downward,” “[d]oor stops
moving downward.” See CX-0560C (Williams WS) at Q/A 196; CX-0095C at
43

Claim 24 recites: “said at least one of said status indicating unit and obstruction
detection unit including an RF transceiver operable to transmit signals to said base
transceiver indicating one of a status of said barrier and an obstruction detected.”
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CGI_ITC1209_00000856-857; CX-0141 (myq.com/app). This is sufficient to satisfy this
limitation under the correct claim construction of “at least one of [A] and [B].”
CGI argues that the structure of the messages change as the signals traverse the
internet, but this argument misses the point. The patent refers to “signal[s]” being
transmitted between transceivers, but the “signals” relate to the signals, e.g., to open or
close, not the electronic structure of the message or packets itself. For example, the
patent refers to “a signal to the controller 36 to either stop the door 20… or stop and
reverse movement of the door,” 4:27-30, “a door closed signal,” 5:10, demonstrating that
the signal is the underlying information. See JX-0002 (‘718 Patent). Indeed, the patent
refers to “signal[s]” that are not electronic messages at all: it refers to an “audible singal”
to a user. See JX-0002 (‘718 Patent) at 5:14.
Moreover, the ‘718 patent makes clear that, rather than needing a particular
electronic packet structure, it is the information that is the signal and goes between
transceivers. Indeed, this is emphasized by the patents in the context of indirect
transmission, where “the transceiver 57c may be adapted to receive information from the
transceiver 57 associated with controller 36 as regards the status of the operator 21 and
the barrier 20 or 20a and for relaying such information to and from the transceiver 57b of
remote control unit 46 and/or 48, for example.” JX-0002 (‘718 Patent) at 5:66-6:4. As
Mr. Williams testified, “the information that was sent and received is – is the same; that it
potentially has some changes in terms of packets or metadata or wireless frequencies or
whatever along the way, that’s not relevant to meeting the claims or not.” See Williams
Tr. at 428. Thus, CGI’s arguments that the message packets may change do not affect
infringement.
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Under CGI’s construction of “at least one of [A] and [B],” this limitation is met.
For example, the RF transceiver in the obstruction detection unit is also operable to
transmit signals to the remote transceiver indicating a status of said barrier. The status
information signals that are sent from the C205 obstruction detection unit to the MyQ
Hub are relayed to the user’s smart device (having the remote transceiver), so that the
App can display the door status. See CX-0141 (myq.com/app); CX-0104 (MyQ Hub
Manual); CX-0560C (Williams WS) at Q/A 193-194.
Continuing under CGI’s construction of “at least one of [A] and [B],” the RF
transceiver of the barrier status indicating unit is operable to transmit signals to the base
controller and the remote transceiver. As set forth above, the MyQ DPS is a “barrier
status indicating unit,” and has a transceiver. The MyQ DPS transmits status information
signals to the MyQ Hub, which then relays them to the user’s smart device (the “remote
control unit”). See CX-0141 (myq.com/app); CX-0104 (MyQ Hub Manual).
Additionally, the C205 includes a “barrier status indicating unit,” and for the same
reasons discussed above, transmits status information signals to the base transceiver
which get relayed to the remote transceiver. See CX-0560C (Williams WS) at Q/A 193194.
CGI argues that communications sent to the user’s smart device are not “to” its
transceiver, because they are indirect. See RX-0667C (Heegard RWS) at Q/A 131, 132.
However, as discussed, the patents explicitly contemplate indirect communications
through relay or repeater transceivers; indirect communications are within the scope. See
RX-0002C (Heegard WS) at Q/A 199-201; JX-0002 (‘718 Patent) at 7:62-8:9, 29-36,
5:62- 6:11, 6:51-57, 7:23-28, 9:33-43, and 10:43-52; Claims 10, 14, 16-17, and 20-21.
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Moreover, even if the claims required direct communications, this limitation would be
met under the doctrine of equivalents. See CX-0560C (Williams WS) at Q/A 198. In
particular, direct and indirect wireless communications achieve the same function, way
and result. They perform substantially the same function: communicating between
transceivers or between components in between them but still arriving at said
transceivers; achieve the function in substantially the same way: by wireless
communication of information with e.g., radio waves; and achieve the same result:
enabling components to be in communication with each other wirelessly. Id.
CGI also argues that communications sent to the user’s smart device are not
“wireless” because they occur over the internet. CGI is incorrect for the reasons set forth
above: this is an improper claim construction, the communications originate and
terminate at transceivers, and there is no wire connecting these components. Indeed the
specific protocol used by the components to communicate wirelessly—WiFi—is
explicitly within the scope of the claims, as CGI’s expert admits. See Heegard Tr. 726;
JX-0002 (‘718 Patent) at Claims 20, 21.
x.

said remote control … detection unit (‘718
Patent, Claim 18)

The MyQ Hub System satisfies this limitation under either construction. See CX0560C (Williams WS) at Q/A 203; Claim Construction Section, supra (setting forth
claim construction of “signal means for generating . . . said obstruction detection unit”).
The user’s smart device (“remote control unit” as set forth) includes a display
screen to generate a status signal in response to the status transmissions from the base
transceiver. For example, the MyQ App displays associated status text messages,
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including, e.g., “Open,” “Closed,” and “Opening.” See CX-0141 (myq.com/app). This
limitation is also met under CGI’s construction of “signal means…” The user’s smart
device includes a processor, onto which the MyQ App is downloaded, and which controls
the display. See CX-0141 (myq.com/app). This is sufficient to satisfy this limitation
under the correct claim construction of “at least one of [A] and [B].”
Under CGI’s construction of “at least one of [A] and [B],” this limitation is still
met. The MyQ App will display a status signal in response to transmissions from the
transceiver of the status indicating unit or obstruction detection unit as well. For
example, as set forth, those transceivers (the MyQ DPS transceiver or the C205
transceiver) send status transmissions to the remote control unit indirectly 44 through the
MyQ Hub. See CX-0141 (Myq.com/app Webpage); CX-0104 (MyQ Smart Garage Hub
Manual).
xi.

said obstruction detection … unit (‘718 Patent,
Claim 18)

The MyQ Hub System satisfies this limitation under either construction. See CX0560C (Williams WS) at Q/A 206; see Claim Construction Section, supra (setting forth
claim constructions of “control means . . . of the obstruction detection unit”).
As set forth below, the C205 includes the “obstruction detection unit” because it
has the safety beams and the associated logic for enacting a response. The C205 includes
control means for changing a power consumption mode. For example, the C205 includes
an energy conservation feature whereby the “garage door opener enters sleep mode,” and
44

This limitation is also satisfied under the doctrine of equivalents because direct and
indirect wireless communications achieve the same function, way and result. See CX0560C (Williams WS) at Q/A 198.
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the “safety sensor LEDs also turn off.” See CX-0064 (C205 Manual) at
OHD_ITC00000550, 0560.

. See CX-0127 (Energy
Conservation webpage); CX-0003C (C205 Product Document) at
CGI_ITC1209_00000355-57.

See
CX-0560C (Williams WS) at Q/A 209-10.
Both an analysis of the Accused Products’ source code and testing of the Accused
Products confirms
Mr. Baer’s source code review

CX-0064
(C205 Manual) at OHD_ITC00000560. See CX-0555C (Baer WS) at Q/A 124-127.
For example, Mr. Baer notes that

See CX-0555C (Baer WS) at Q/A 126; CPX-0268C
CPX-0185C
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. CX-0555C (Baer WS) at
Q/A 126; CPX-0185C

; CPX-0272C

CPX-0267C

. CX-0555C (Baer WS)
at Q/A 126; CPX-0272C

CPX-0267C

Testing of the Accused Products by Mr. Phinney further confirms

See CX-0558C (Phinney WS) at Q/A 86-87; CX-0303
CX-0301
CX-0304(

Mr. Phinney also tested the reaction to a
wireless control signal, and confirmed that,

See CX-0558C (Phinney WS) at Q/A 88; CX-0300

CGI argues that under its proposed construction of “at least one of [A] and [B],”
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this limitation requires waking only upon receipt of signals from both the base controller
and the remote controller. See Resp. Br. at 244. Not waking until both of these two
signals has been received is a plainly undesirable and illogical outcome that is
inconsistent with the descriptions in the specification. In any event, both the base
controller and the remote control unit can send signals that would wake the obstruction
detector. In particular, the MyQ Hub can directly send a signal, and the user’s smart
phone can indirectly (through the MyQ Hub) send a signal that would wake the
obstruction detector from sleep mode. See CX-0560C (Williams WS) at Q/A 179.
CGI also argues that the C205 wakes from sleep mode in other ways. However,
CGI does not dispute the above functionality. This is all the claims require – that the
obstruction detector change power consumption in response to a signal, not that nothing
else also occurs or that the power consumption cannot change in other ways. Genentech,
112 F.3d at 501 (“‘Comprising’ … means that the named elements are essential, but other
elements may be added”). Therefore, CGI’s argument that the light can turn on and the
motor can move based on other events is irrelevant; the obstruction detector changes
power consumption mode responsive to the signal(s), even if other events may also be
triggered.
Inasmuch as every limitation of claim 18 of the ‘718 patent is met, and CGI
induces customers to directly infringe (and itself infringes when testing its products),
claim 18 is infringed by CGI.
4.

Indirect Infringement
Contributory and Induced Infringement

CGI admits to manufacturing, importing, selling and/or offering to sell, importing,
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and using the ‘718 and ‘895 Accused Products. See CX-0532C (CGI Resp. to First
Rogs.) at 21-22, 29-31.
CGI induces infringement of the ‘718 and ‘895 patents by the MyQ Hub System
(“the MyQ Hub System” referring to the combination of MyQ Hub, non-WiFi integrated
garage door operator, and user’s device). For example, CGI induces users to install the
MyQ Hub in a manner that infringes. CGI’s manuals, quick reference guides, installation
videos, and webpages all instruct users to install and use the MyQ Hub as part of an
infringing system, with non-WiFi integrated garage door openers and the MyQ App on
the user’s mobile device. See CX-560C (Williams WS) at Q/A 128-29; CX-0104 (MyQ
Hub Manual); CX-0103 (MyQ Hub Quick Guide); CX-0141 (Myq.com/app). CGI’s
MyQ Hub Manual instructs that users “MUST have” a “[m]obile phone connected to
your home Wi-Fi network” with the “[l]attest version of the MyQ App” downloaded, as
well as a “[c]ompatible garage door opener” that “utilize[s] safety sensors.” See CX0104 (MyQ Hub Manual) at CGI_ITC1209_00005899. CGI instructs users to compile,
install together, and use each part of the MyQ Hub System. See CX-0103 (MyQ Hub
Quick Guide) at CGI_ITC1209_00005245, 5247.
Chamberlain’s installation video also instructs the user to do so. See CX-0142
(MyQ Hub Installation Video) at 1:18, 2:02, 4:22, 7:48. CGI’s MyQ App website
instructs users to view and control door status using MyQ. CX-0141 (myq.com/app).
Thus, CGI instructs, promotes, recommends, and encourages users to make and use the
MyQ Hub System in an infringing manner by instructing them to (1) install the MyQ Hub
with a garage door opener that has safety sensors, (2) download the MyQ App onto a
compatible device, and (3) use the MyQ App to view the status of and operate the garage
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door.
CGI contributorily infringes the ‘718 and ‘895 patents through its sale of the MyQ
Hub. In addition to CGI’s express instructions to infringe, CGI admits that the
functionalities and benefits of the MyQ Hub are only accessible with an infringing
installation. See CX-0560C (Williams WS) at Q/A 129; CX-0554C (Study Tr.) at 122123, 108-109. The MyQ Hub lacks substantial non-infringing use. It is designed and
intended to be installed in the MyQ Hub System. CGI promotes only infringing
installations of the MyQ Hub, and all of its marketing materials point to the main
intended use: installation with garage door openers with safety sensors for monitoring
and control via the MyQ App. See, e.g., CX-0149 (MyQ Hub Manual For iOS).
CGI induces infringement of the ‘895 patent by users of WiFi integrated garage
door operators. CGI instructs users to mount the B970 to the garage and to download the
MyQ App to their mobile device, connect the B970 to the home WiFi network, and to
operate the door using their phone. See, e.g., CX-0138 (B970 Installation Video). The
B970 User’s Guide instructs the user to “Connect With Your Smartphone,” explains that
the user’s smartphone “will need” to be “Wi-Fi enabled,” and instructs the user to
“[d]ownload the myQ App to Set Up.” The guide instructs users to “open and close your
door . . . from anywhere.” See CX-0102 (B970 User’s Guide) at
CGI_ITC1209_00004663, 4674. The installation manual for the B970 provides
instructions, and requires, e.g., safety reversing sensors. CX-0101 (B970 Manual) at
CGI_ITC1209_00004660. CGI’s MyQ App website instructs users to view and control
door status using MyQ. See CX-0141 (myq.com/app). Thus, CGI instructs, promotes,
recommends, and encourages users to install and use WiFi integrated operators in an
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infringing manner by instructing them to (1) install the operators, (2) download the MyQ
App onto a compatible device, and (3) use the MyQ App to view the status of and operate
the garage door. See CX-0560C (Williams WS) at Q/A 128-134.
MyQ users follow CGI’s instructions and directly infringe the ‘718 and ‘895
patents.

See CX-0560C (Williams WS) at Q/A
135-36; RX-0667C (Heegard RWS) at Q/A 236.
CGI itself directly infringes the ‘718 and ‘895 patents. CGI’s testing of its
products constitutes direct infringement. CGI admits to testing its products in the U.S.
For example, CGI’s testing of its MyQ products in accordance with the intructions it
provides to users constitutes infringement. See CX-0560C (Williams WS) at Q/A 126127. There is also no dispute that CGI was aware of the ‘718 and ‘895 patents, and that
such actions constituted infringement. CGI admits to being aware of the ‘718 and ‘895
patents. See CX-0532C (CGI Interrogatory Resps.) at 45.
Induced Infringement of Asserted Claims
a.

Inducement of Claim 24 of the ‘718 Patent by MyQ Hub

The installation and operation of the MyQ Hub Setup infringes claim 24 of the
‘718 patent. See CX-0560C (Williams WS) at Q/A 223-225. CGI encourages this
installation, as discussed below.
The limitations of claim 24 of the ‘718 patent all correspond to limitations in
claim 18, with there being fewer limitations in claim 24. For example, the preambles to
both are identical until the end, where claim 18 refers back to “said at least one remote
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control unit,” and claim 24 refers to “said one remote control unit.” The limitations then
track each other nearly identically. However, claim 24 does not require a limitation
corresponding to the “signal means” limitation of claim 18, so is broader. See CX-0560C
(Williams WS) at Q/A 226. Thus, to the extent that the MyQ Hub system does not meet
the “signal means” limitation, it still infringes claim 24 of the ‘718 patent.
The only other differences are the “control means” limitations. In claim 24, the
“control means” can be “associated with said transceiver of one of said status indicating
unit and said obstruction detection unit,” whereas in claim 18 requires the “obstruction
detection unit include[]” it. Thus, for this difference as well, claim 24 is broader than
claim 18. OHD similarly relies on the control means in the obstruction detection unit to
satisfy this limitation. 45 Claim 24 also requires that the obstruction detection unit change
from a low power consumption state to a higher power consumption state, whereas claim
18 merely requires a change in power consumption mode, but as the change in power
consumption mode for the MyQ Hub System is from sleep mode to a higher power mode,
the MyQ Hub System satisfies this requirement for claim 24 as well.
The limitations described above for claim 18 are met for the corresponding
limitations of claim 24, for at least the same reasons as discussed above with respect to
claim 18. CGI does not dispute the similarly, propounding “the same reasons as … claim
18 of the ‘718 patent” for claim 24. See RX-0667C (Heegard RWS) at Q/A 144-50.

45

This limitation of claim 24 recites just “one of [A] and [B],” not “at least one of [A]
and [B].” CGI is not asserting that the term without “at least” requires both [A] and [B],
so it is undisputed that if one is present, this limitation is met.
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b.

Inducement of Claim 17 of the ‘895 Patent by MyQ Hub
System

As set forth above with respect to the ‘718 patent, CGI’s sale of the MyQ Hub
and non-WiFi integrated operators also contributorily infringes and induces infringement.
CGI instructs, encourages, and recommends that users install and use the MyQ Hub
System, users in fact do install and use the MyQ Hub system, and CGI tests its products
such as the MyQ Hub System. For example, as set forth,

See CX-0560C (Williams WS) at Q/A 134-136; CX-0149 (MyQ Hub
Manual for iOS) at 14, 12 (instructing to use app, and “Door should move”). CGI further
instructs and encourages the use that infringes claims 14 and 17 of the ‘895 patent. CGI
was aware of the ‘718 and ‘895 patents, and that the use encouraged constitutes
infringement.
Claim 17 of the ‘895 patent is a method claim dependent on claim 14, and is
infringed by use of the MyQ Hub System for very similar reasons to why the system
itself infringes claims 18 and 24 of the ‘718 patent, discussed above. For example,
although the ‘718 patent claims recite a system and the ‘895 patent claim 17 recites a
method, both claims require there be (for system) or the use of (for method) a base
controller having a transceiver, a remote control unit having a transceiver and operable to
communicate with the base controller, transmitting (or operability to transmit) signals to
a remote transceiver indicating a status, and causing a signal (or signal means to cause a
signal) of the status. For claim 17 of the ‘895 patent, these requirements are recited in
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claim 14. Claim 14’s limitations are met, and claim 17 which depends therefrom, is
infringed.
i.

In a movable … base transceiver (‘895 Patent,
Claim 14)

This limitation is met by the MyQ Hub System for the same reasons as described
above with respect to claim 18 of the ‘718 patent. See CX-05660C (Williams) at Q/A
151. The corresponding limitation of claim 18 requires “In a barrier operator system … a
base controller … said base controller including an RF base transceiver.” The MyQ Hub
operates as the “base controller” in the MyQ Hub System, and includes an RF
transceiver. For example,
See CX-0095C (MyQ Hub Product Doc.); CX-0554C (Study Dep. Tr.) at
123; RX-0002C (Heegard WS) at Q/A 122; RX-0667C (Heegard RWS) at Q/A 118; CX0560C (Williams WS) at Q/A 156; CX-0100C (MyQ GDO Product Doc.). CGI’s
argument that this limitation is not met is wrong for the same reasons as the
corresponding limitation of claim 18.
ii.

and a remote control … base transceiver (‘895
Patent, Claim 14)

This limitation is met by the MyQ Hub System for the same reasons as described
above with respect to claim 18 of the ‘718 patent. See CX-05660C (Williams) at Q/A
172. The corresponding limitation of claim 18 requires “at least one remote control unit
operable for wireless communication with said base controller… said remote control unit
including an RF remote transceiver.” As set forth, the user’s smart device with the MyQ
App serves as the remote control unit, and includes a Wi-Fi transceiver. See CX-560C
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(Williams WS) at Q/A 128-29; CX-0104 (MyQ Hub Manual); CX-0103 (MyQ Hub
Quick Guide); CX-0141 (myq.com/app).
CGI argues that this limitation of claim 14 is not met because a different
limitation in a different claim (one in claim 17) is satisfied using a different component of
the MyQ Hub System (the normal ‘clicker’). See RX-0667C (Heegard RWS) at Q/A 70.
However, as addressed below, the limitation CGI references does not require use of the
remote control unit.
CGI also argues that this limitation is not met by the user’s smart device because
various transceivers in the system use various protocols. See RX-0002C (Heegard WS)
at Q/A 70. CGI’s argument is improper and conflicts with the plain meaning of the nonconstrued term “transceiver,” and the specification. It has not been shown that the term
“transceiver” requires that all components use the same communication protocol or that
there must be only a single transceiver.
CGI’s remaining arguments, e.g., that the user’s cell phone and the MyQ Hub are
not “operable to communicate with” with each other because they do so indirectly, and
that the direct wireless communications between the user’s cell phone and the MyQ Hub
during the set up are not enough, fail for the same reasons as discussed with respect to
claim 18.
iii.

communicating a … closing said barrier (‘895
Patent, Claim 14)

As set forth with respect to claim 18 of the ‘718 patent, the user’s smart devices’
transceiver (“remote control transceiver”) is operable for wireless communication with
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the MyQ Hub (“the base controller”) over the internet. 46 See CX-05660C (Williams) at
Q/A 189. CGI instructs users to communicate the claimed wireless control signal,
instructing them to “[o]pen and close your garage door from your smartphone.” See CX0141 (myq.com/app). When users operate the door from their phone, a signal is
generated by the phone with the MyQ App (“remote transceiver”), which is sent to the
MyQ Hub (“base transceiver”), which controls opening or closing of the door (“change
the state of said barrier”).
iv.

said base transceiver … close said barrier (‘895
Patent, Claim 14)

The MyQ Hub System opens or closes the garage door in response to the signal to
do so from the user’s smart device. See CX-05660C (Williams) at Q/A 239. This is
demonstrated by the same evidence as above, including the MyQ Hub manuals, CX-0149
(MyQ Hub For iOS), CX-0148 (MyQ Hub Manual For Android), and the installation
video, CX-0142 (MyQ Hub Installation Video).
v.

transmitting a … state of said barrier and (‘895
Patent, Claim 14)

This limitation is met by the MyQ Hub System for the same reasons as described
above with respect to claim 18 of the ‘718 patent. The corresponding limitation of claim
18 requires “said transceivers being operable to transmit signals to at least one of said
base transceiver and said remote transceiver indicating a status of said barrier of being
one of in an open position, moving toward an open position, a closed position, moving

46

This limitation could also be satisfied under the doctrine of equivalents because direct
and indirect wireless communications achieve the same function, way and result. See
CX-0560C (Williams WS) at Q/A 198.
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toward a closed position and an obstruction detected.” The MyQ Hub transmits a status
signal indicating a status of said barrier to the users’ device with the MyQ App installed.
See CX-05660C (Williams) at Q/A 149, 192-198; CX-0141 (myq.com/app).
vi.

causing said remote … said barrier (‘895 Patent,
Claim 14)

This limitation is met by the MyQ Hub System for the same reasons as described
above with respect to claim 18 of the ‘718 patent. The corresponding limitation of claim
18 requires “said remote control unit includes signal means for generating a status signal
in response to transmissions…” The user’s device with the MyQ App has a screen that
displays status messages, such as “open” or “closed.” See CX-05660C (Williams) at Q/A
203; CX-0149 (MyQ Hub Manual For iOS); CX-0148 (MyQ Hub Manual For Android).
vii.

communicating … wireless control signal. (‘895
Patent, Claim 17)

This limitation is met by the MyQ Hub System for the same reasons as described
above with respect to claim 18 of the ‘718 patent. The corresponding limitation of claim
18 requires “said obstruction detection unit includes control means responsive to a signal
from at least one of said base transceiver and said remote transceiver for changing a
power consumption mode of the obstruction detection unit.” As discussed below, the
C205 has transceivers (“obstruction detector transceiver”), and the C205 wakes from
sleep mode upon receipt of a wireless control signal.
For example, the C205 wakes upon receipt of a signal from the MyQ App through
the MyQ Hub, as discussed. See CX-0560C (Williams) at Q/A 238. Additionally, CGI
openers wake upon receipt of wireless control signal from a normal ‘clicker’ style
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remote. See CX-0558C (Phinney) at Q/A 71-73, 86-88; CX-0065 (C205 Manual). Such
a ‘clicker’ signal satisfies this limitation because the “wireless control signal” in claim 17
does not need to be sent from either the previously identified “base controller” or “remote
controller,” but rather merely must be communicated to the obstruction detector
transceiver. See, e.g., JX-0003 (‘895 Patent) at claim 17 (specifying “a wireless control
signal” instead of “said wireless control signal”; it need not be the same wireless control
signal). Thus, although the ‘clicker’ is not a “remote control unit,” its signal to operate
the barrier (open or close) suffices. Regardless of the source, in the MyQ Hub System,
the C205 (“obstruction detection unit”) receives a signal and wakes to a higher power
consumption mode in response.
c.

Inducement of Claim 17 of the ‘895 Patent by WiFi
Integrated Openers

In addition to the MyQ Hub System, CGI also induces infringement of claim 17
of the ‘895 patent by encouraging, promoting, recommending, and instructing customers
to install and use WiFi integrated garage door openers. As discussed below, use of the
representative model B970 infringes this claim. CGI was aware of the ‘718 and ‘895
patents, and that the use encouraged constitutes infringement.
CGI instructs users to mount the B970 to the garage and to download the MyQ
App to their mobile device, connect the B970 to the home WiFi network, and to operate
the door using their phone. The B970 User’s Guide instructs the user to “Connect With
Your Smartphone,” explains that the user’s smartphone “will need” to be “Wi-Fi
enabled,” and instructs the user to “[d]ownload the myQ App to Set Up.” The guide
instructs users to “open and close your door . . . from anywhere.” See CX-0102 (B970
285

PUBLIC VERSION

User’s Guide) at CGI_ITC120900004663, 4674. The installation manual for the B970
provides instructions, and requires, e.g., safety reversing sensors. See CX-0101 (B970
Manual) at CGI_ITC1209_00004660. Users in fact do install and set up the B970 in an
infringing manner, for example,
. CGI also tests its products, which include the B970, in an infringing manner.

i.

In a movable … base transceiver (‘895 Patent,
Claim 14)

This limitation is met by use of the B970 System.
CX-0102 (B970 User’s Guide) at
CGI_ITC120900004663; see also CX-0003C (B970 Product Doc.) at
CGI_ITC1209_00000409; CX-0101 (B970 Installation Manual) at
CGI_ITC1209_00004660; CX-0138 (B970 Installation Video). This satisfies the
requirement for a “base controller” under either construction.

See CX-0560C (Williams WS) at Q/A 244-45.
286

PUBLIC VERSION

CGI argues that OHD’s infringement positions are inconsistent between the
accused products. OHD’s infringement positions consistently identify components that
perform the same functionality.

See CX-0560C (Williams) at Q/A 245, 154. Second, within a product set,
OHD’s allegations do not change.

, 47 and CGI’s attempts to impose some sort of
physical or spatial requirement when none exists into the claims are wrong.
ii.

and a remote control … base transceiver (‘895
Patent, Claim 14)

This limitation is met by use of the B970 System. The user’s smart device with
the MyQ App serves as the “remote control unit” and has a WiFi transceiver to be
operable for wireless communication with the Wi-Fi transceiver in the B970.

CX-560C (Williams WS) at Q/A 128-29, 248; CX-0104 (MyQ

47

OHD’s consistent analysis, particularly with respect to physical location, is evident by
OHD’s decision not to assert claims 18 and 24 of the ‘718 patent against the B970.
Unlike claim 17 of the ‘895 patent, claims 18 and 24 do require that wireless
communications take place between the base or remote transceiver and the obstruction
detector or barrier status indicating unit transceiver, which does not happen in the B970
because of the physical change in configuration as compared to the MyQ Hub System.
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Hub Manual); CX-0103 (My Q Hub Quick Guide); CX-0003C (B970 Product Doc.) at
CGI_ITC1209_00000363; CX-0138 (B970 Installation Video).
iii.

communicating a … closing said barrier (‘895
Patent, Claim 14)

This limitation is met by use of the B970 System. The user’s smart device
(“remote control unit”) communicates a wireless control signal to the base transceiver
during use, e.g. to open or close the barrier. See CX-0560C (Williams) at Q/A 251. The
user’s smart device communicates the open/close signal to the B970’s Wi-Fi transceiver
via the internet. 48 As discussed below, CGI’s instructions to infringe are provided
through the myq.com/app website (“[o]pen and close your garage door from your
smartphone”), the B970 User’s Guide (“open and close your door . . . from anywhere”),
and the support video (“control your garage door”). See also CX-0151 (B970 Product
Page).
iv.

said base transceiver … close said barrier (‘895
Patent, Claim 14)

This limitation is met by use of the B970 System. The base controller in the B970
will open or close the barrier upon receiving the control message from the user’s smart
device. See CX-0560C (Williams) at Q/A 254. CGI does not dispute that the barrier is
caused to be opened or closed in response to a wireless signal, instead disputing this

48

This limitation is also satisfied under the doctrine of equivalents because direct and
indirect wireless communications achieve the same function, way and result. They
perform substantially the same function: communicating between transceivers or between
components in between them but still arriving at said transceivers; achieve the function in
substantially the same way: by wireless communication of information with e.g., radio
waves; and achieve the same result: enabling components to be in communication with
each other wirelessly. See CX-0560C (Williams WS) at Q/A 198.
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limitation only based on the distinction between direct and indirect communications,
which, as discussed above, is incorrect and insubstantial.
v.

transmitting a … of said barrier (‘895 Patent,
Claim 14)

This limitation is met by use of the B970 System.
. 49 See
CX-0560C (Williams) at Q/A 255; CX-0097C (Spec. Sheet for opener with built-in WiFi). In response, the user’s device with MyQ App displays the status of the door. The
MyQ app functions the same way for both implementations (the MyQ Hub System, and
the B970), so documents related to each demonstrate the functioning of the app. See,
e.g., CX-0141 (Myq.com/app Webpage); CX-0102 (B970 User’s Guide) at
CGI_ITC120900004663, 4674; CX-0138 (Wi-Fi Opener Installation Video) at 1:00-1:44,
1:44-3:18, 4:14-4:33; CX-0151 ((B970 Product Page).
vi.

communicating … wireless control signal. (‘895
Patent, Claim 17)

This limitation is met by use of the B970 System. The B790 uses safety sensor
beams in conjunction with associated Safety Reversal System logic to function as an
obstruction detector. See CX-0560C (Williams) at Q/A 272-275. The safety reversal
system includes sensors, and must be installed and tested for use. See CX-0102 (B970
User’s Guide) at CGI_ITC1209_00004672-4673, 4684. The safety reversal system
detects obstructions and enables a response, namely the stopping or reversing of the

49

This limitation is also satisfied under the doctrine of equivalents because direct and
indirect wireless communications achieve the same function, way and result. See CX0560C (Williams WS) at Q/A 198.
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garage door. Id. at CGI_ITC1209_00004674.

. See CX0003C (B970 Product Document) at CGI_ITC1209_00000355, 0383, and 0395.

See CX-0560C
(Williams WS) at Q/A 303; CX-0102.1.
Testing of the B970 by Mr. Phinney and analysis of the source code by Mr. Baer
confirms that
. Mr. Phinney tested the model B970,
e. See CX-0558C
(Phinney WS) at Q/A 86-87; CX-0303

; CX-0301

; CX-

0302
. CX-0558C (Phinney WS) at Q/A
88; CX-0300

Mr. Baer testified that the source code confirmed this

is the case. See CX-0555C (Baer WS) at Q/A 126.
As the B970 satisfies all the limitations of both claim 14 and claim 17 (which is
dependent from claim 14), the B970 infringes claim 17 and OHD’s expert confirmed this
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is so. See CX-0560C (Williams WS) at Q/A 267.
5.

CGI’s Redesign

CGI seeks to introduce just one purported “redesign” version of the Accused
Products related to the ‘718 and ‘895 patents. However, CGI’s redesign is hypothetical.
See CX-0560C (Williams WS) at Q/A 288. In any event, as discussed below, it still
infringes the asserted claims of the ‘718 and ‘895 patents. Id. at 93-105.
a.

Whether the Redesign Sufficiently Fixed

CGI has not shown its redesign for the ‘718 and ‘895 patents is sufficiently fixed
for the same reasons discussed above. As with CGI’s other redesigns, the ‘718 and ‘895
patents redesign
See CX0554C (Study Dep. Tr.) 82; Hassoun Tr. 688-689; RX-0651 (LiftMaster UL325
webpage).

b. Any such proposed redesigns are even more hypothetical, as there is no
evidence a redesign is even contemplated, or completed and fixed, for those categories of
products. Further, CGI’s proposed redesign, to the extent that CGI seeks its application
to non-WiFi integrated openers,

b.

Whether the Redesign Infringes the Asserted Claims

CGI’s potential redesign, even if implemented, would still infringe the asserted
claims. The changes are that the
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See RX-0667C
(Heegard RWS) at Q/A 155.
WiFi-Integrated Openers. The proposed redesign (only for WiFi-integrated
openers) still infringes claim 17 of the ‘895 patent, the only claim asserted against the
WiFi integrated openers, because

e. See CX-0560C (Williams) at Q/A 293-303.
Mr. Baer’s review of the source code review of CGI’s proposed redesigns
confirms that
. See CX-0555C (Baer WS) at Q/A 165-167; see also
CX-0054C (Study Dep. Tr.) at 101, 103. Similarly, Mr. Phinney’s testing of the B970T
confirms that
See CX-0558C
(Phinney WS) at Q/A 89-92.

. See CX-0560C (Williams WS) at Q/A 298-301;
CX-0147 (LiftMaster page on California Senate Bill 969); CX-0130 (EIA study of power
50

CGI’s proposed redesign is of a B970 operator, which the parties have agreed is
representative of all WiFi-integrated openers, and which includes a battery backup. Thus
the only evidence CGI has presented regarding the proposed redesign is of WiFi
integrated operators with battery backup.
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outages); CX-0146 (EIA report on outages).

. See CX-0560C (Williams) at Q/A 302. The “energizing
said obstruction detector…” step occurs
See, e.g., Interactive Gift Express, Inc. v. Compuserve Inc., 256 F.3d
1323, 1342 (Fed. Cir. 2001) (method claims do not require a particular order).
While CGI argues that

See CX-0101
(B970 Installation Manual).
See CX0560C (Williams WS) at Q/A 298; CX-0555C (Baer WS) at Q/A 126; CX-0558C
(Phinney WS) at Q/A 88; CX-0300 (B970 after waking); CX-0554C (Study Dep. Tr.) at
101.
MyQ Hub System. CGI’s proposed redesign is for a

See CX-0560C (Williams) at Q/A 293.
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C.

Domestic Industry (Technical Prong)

As discussed above, complaints assert independent claims 18 and 24 of the ‘718
patent, and dependent claim 17 of the ‘895 patent.
Complainants argue, inter alia:
Aladdin Connect standalone devices installed in connection with
Genie garage door openers represent the general composition of the
representative systems. The Aladdin Connect Door Control Module
(“DCM”) installed with the Genie 1035 or the Stealthdrive 750 Plus and
used with the user’s smart device with the Aladdin Connect app
(collectively the “1035 DCM System” or “750 Plus DCM System”
respectively) are representative systems that practices the asserted claims
of the ‘718 and ‘895 Patents. The parties have agreed to the
representativeness of the Aladdin DCM System as so configured. JX-0018
(Complainants’ List of Domestic Industry Products); CX-0560C
(Williams WS) at Q/A 18, 306.
OHD instructs users to install the 1035 DCM System in a manner
that practices claim 18 of the ‘718 Patent. CX-0560C (Williams) at Q/A
307. OHD provides instructions, videos, manuals, and customer help to
the user for installation of the DCM with compatible garage door openers,
such as the Genie 1035, and to “[d]ownload the Aladdin Connect app” to
the user’s smart device. See, e.g., CX-0108 (Aladdin Quick Guide); CX0150 (Tips for Aladdin Connect).
OHD instructs users to (1) install the domestic industry products in
a practicing system, (2) download the Aladdin Connect App onto a
compatible device, and (3) use the application on the compatible device to
view the status of and operate the garage door. CX-0108 (Aladdin Quick
Guide) at OHD-ITC00008121; CX-0150 (Tips for Aladdin Connect).
Compls. Br. at 277; see id. at 277-87.
Respondent argues, inter alia:
The asserted domestic industry products do not practice any
asserted claim of the ‘718 or ‘895 patents. The products which OHD
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alleges practice the asserted claims of the ‘718 and ‘895 patents are shown
in RDX-0014C.33 (Heegard RWS Demonstratives). RX-0667C (Heegard
RWS) at Q/A 162; RX-0803C (Heegard RWS Errata) (cite to RDX0014C.33). For the ‘895 patent, OHD contends the Aladdin Connect Door
Control Module (“DCM”), when installed with the Stealthdrive 750 Plus
integrated WiFi GDO, practices claim 17. CX-0560C (Williams WS) at
Q/A 364. For the ‘718 patent, OHD contends the DCM in conjunction
with the Genie 1035 non-WiFi GDO practices claims 18 and 24. Id. at
Q/A 306, 348. OHD is incorrect.
Resp. Br. at 252; see id. at 252-63.
1.

Domestic Industry Products

Complainants argue:
Aladdin Connect standalone devices installed in connection with
Genie garage door openers represent the general composition of the
representative systems. The Aladdin Connect Door Control Module
(“DCM”) installed with the Genie 1035 or the Stealthdrive 750 Plus and
used with the user’s smart device with the Aladdin Connect app
(collectively the “1035 DCM System” or “750 Plus DCM System”
respectively) are representative systems that practices the asserted claims
of the ‘718 and ‘895 Patents. The parties have agreed to the
representativeness of the Aladdin DCM System as so configured. JX-0018
(Complainants’ List of Domestic Industry Products); CX-0560C
(Williams WS) at Q/A 18, 306.
Compls. Br. at 277.
Respondent argues, inter alia:
For its alleged domestic industry products, for the ‘895 patent,
OHD contends that the Aladdin Connect Door Control Module (“DCM”)
when installed with the StealthDrive 750 Plus integrated WiFi GDO
practices claim 17 of the ‘895 patent. OHD contends that the DCM in
conjunction with the Genie 1035 non-WiFi GDO practices claims 18 and
24 of the ‘718 patent. OHD alleges that these combinations are
representative systems that practice the asserted claims.
Resp. Br. at 11-12.
As can be seen from the parties’ arguments, there is no dispute that the Aladdin
Connect Door Control Module (“DCM”) installed with the Genie 1035 or the
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Stealthdrive 750 Plus and used with the user’s smart device with the Aladdin Connect
app (collectively the “1035 DCM System” or “750 Plus DCM System” respectively) are
representative domestic industry products for the asserted claims of the ‘718 and ‘895
patents.
*

*

*

As discussed below, the representative domestic industry products (for the
asserted claims of the ‘718 and ‘895 patents) practice independent claims 18 and 24 of
the ‘718 patent, and dependent claim 17 of the ‘895 patent.
2.

OHD’s Representative Products Practice Claim 18 of the ‘718
Patent
a.

In a barrier operator system … positions (‘718 Patent,
Claim 18)

The 1035 DCM System is a barrier operator system for moving a garage door
between open and closed positions. OHD encourages and instructs users to install the
Aladdin Connect DCM with a compatible GDO, such as the Genie 1035 to form the 1035
DCM System. The Genie 1035 can move a garage door. See CX-0018 (Genie 1035
Manual) at OHD-ITC00008096.
b.

a motor operably connected … barrier (‘718 Patent,
Claim 18)

This limitation is practiced by the domestic industry products. The 1035 DCM
System includes a Genie model 1035, which has a motor operably connected to the
garage door (e.g., with a trolley and chain) when installed as instructed. See CX-0560C
(Williams) at Q/A 314; CX-0018 (Genie 1035 Manual); CX-0109C (Product Doc.) at
OHD-ITC00008548 number 6 (“Motor”), 8112 number 3 (“Motor Assembly”), 8100,
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8105-06; CX-0125 (Aladdin Product Page).
c.

a base controller … means (‘718 Patent, Claim 18)

In the 1035 DCM System, the DCM serves as a base controller, and is operably
connected to said motor. See CX-0560C (Williams WS) at Q/A 318; Claim Construction
Sections (claim constructions for “base controller,” “operably connected” and “barrier
position limit detection means” respectively). The DCM tells the Genie 1035 to operate
the motor, and the DCM coordinates the functioning thereof. The DCM also meets
CGI’s construction of “base controller,” i.e., “head unit controller,” because in the 1035
DCM System, it controls the head unit.
The base controller is operably connected to the motor because the DCM is wired
to the Genie 1035 garage door opener upon installation, as instructed. See CX-0560C
(Williams WS) at Q/A 318. “Aladdin Connect [DCM] will wire directly to … the
powerhead.” See CX-0108 (Aladdin Quick Guide) at OHD-ITC00008123-8124, 8119.
This limitation is met under either construction of “operably connected,” i.e., “arranged
in a manner capable of performing a designated function” or “directly connected to
operate,” because they are wired together.
The Genie 1035 serves as a “barrier position limit detection means” under the
correct claim construction. See CX-0560C (Williams WS) at Q/A 319. The Genie 1035
has electronic limits to detect when the door has reached its limit; it has travel limits, and
the programming for these limits serves as the barrier position limit detection means.
CX-0018 (Genie 1035 Manual) at OHD-ITC00008093-8095. In the 1035 DCM System,
the DCM is connected to the Genie 1035, and is therefore operable to receive signals
from the garage door opener. The DCM receives signals from the garage door opener
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through this connection, which includes the barrier position limit detection means. See
CX-0560C (Williams WS) at Q/A 320-22.
d.

at least one remote control … controller (‘718 Patent,
Claim 18)

In the 1035 DCM System, the user’s compatible smart device with the Aladdin
Connect App installed, operates as a remote control unit. See CX-0560C (Williams WS)
at Q/A 323-328. The user’s smart device is also operable for wireless communication
with the base controller (DCM), e.g., through a Wi Fi connection. See CX-0133 (Aladdin
Installation Video 1); CX-0137 (Aladdin Installation Video 2); CX-0108 (Aladdin Quick
Guide) at OHD-ITC00008126. The user’s device is in direct communication during
setup, and indirect wireless communication during normal use (over the internet via
WiFi, for communication of, e.g., open/close commands and door status messages). Id.;
CX-0112C (OHD Anywhere Controller).
e.

at least one of … remote control unit (‘718 Patent,
Claim 18)

The 1035 DCM System includes an “obstruction detection unit,” for example, it
includes a Door Position Sensor (“DPS”), which is a separate device that monitors the
garage door. See CX-0560C (Williams WS) at Q/A 330; CX-0108 (Aladdin Quick
Guide) at OHD-ITC00008125; Claim Construction Sections supra (setting forth claim
constructions for “at least one of [A] and [B],” “obstruction detection unit” / “obstruction
detector,” and “barrier status indicating unit” respectively). The DPS works in
conjunction with the DCM to respond to obstructions in the opening, and therefore is a
device that detects and enables a response to an obstruction.
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OHD instructs the user to install the DPS on the garage door. The DPS contains a
Bluetooth transceiver and associated programming for transmitting door position status
information to the DCM. See CX-0108 (Aladdin Quick Guide) at OHD-ITC00008125;
CX-0133 (Aladdin Installation Video 1) at 15:11-16:34; CX-0137 (Aladdin Installation
Video 2) at 9:03-11:54.

REDACTED

See
CX-0560C (Williams WS) at Q/A 331. Thus, under the correct claim construction of
“obstruction detection unit,” this limitation is satisfied. The DPS is also a separate unit,
so satisfies CGI’s construction of “obstruction detection unit,” i.e., “a unit separate from
the head unit …”
CGI argues that it is the lack of a signal that

REDACTED

.

However, as Mr. Williams testified, the failure to receive a message when one is
expected is the same as sending a signal. For example, Mr. Williams testified that “an
analogy might be, for example, if I don’t call you by 9:00 o’clock, call the police. If I
haven’t called you, then you still realize that there is an issue and then you go and call the
police. So there’s -- so even if the specific implementation here is around the absence of
a message being sent, the intent of the overall message in terms of allowing an
interpretation that an obstruction has been detected still is achieved.” Williams Tr. 439299
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440. Moreover, even the very sensors that CGI points to, described in the specification,
function by the system sensing the absence of a signal. It is the blocking of the IR beam
that senses the obstruction.
CGI argues that the DPS is not an obstruction detection unit because it can send
additional information as well. See RX-0667C (Heegard RWS) at Q/A 170. That the
DCM has additional capabilities does not refute that it meets both constructions. CGI’s
arguments with respect to the Safe-T-Beams (e.g., RX-0667C (Heegard RWS) at Q/A
171) are irrelevant – CGI has not demonstrated they meet the requirements of the
“obstruction detector,” nor would it matter if the system had more than one obstruction
detector. Genentech, 112 F.3d at 501.
Under CGI’s construction of “at least one of [A] and [B],” which requires the
obstruction detection unit also be operable for wireless communication with said at least
one remote control unit, this limitation is satisfied. See CX-560C (Williams WS) at Q/A
334. The signal from the DPS is communicated to the DCM via Bluetooth, which then
further communicates it via WiFi to the user’s device with the Aladdin Connect App
installed. The DPS and the user’s device (i.e., the obstruction detection unit and the
remote control unit) are thus in indirect communication and satisfy this limitation. The
DPS also serves as a barrier status indicating unit, to the extent one is required, because it
is a device capable of indicating the door status.
CGI argues, much like with respect to infringement, that the indirect
communications do not satisfy the requirement that they be “operable for wireless
communication.” Such arguments are incorrect for the same reasons discussed in the
infringement section above, and satisfy the claims under the doctrine of equivalents. The
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Aladdin DCM System performs substantially the same function: communicating between
transceivers or between components between them but still arriving at said transceivers;
achieve the function in substantially the same way: by wireless communication of
information with e.g., radio waves; and achieve the same result: enabling components to
be in wireless communication with each other. See CX-0560C (Williams WS) at Q/A
198.
f.

said base … RF base transceiver (‘718 Patent, Claim 18)

The DCM (the “base controller” as set forth) includes a Wi Fi transceiver that
satisfies this limitation, e.g., for communication with the user’s device. See CX-0560C
(Williams) at Q/A 336; CX-0125 (Aladdin Product Page); CX-0115C (FAQs for OHD
Anywhere) at OHD-ITC00030429-430; CX-0108 (Aladdin Quick Guide) at OHDITC00008122. CGI does not dispute that this limitation is practiced by the Aladdin DCM
System. See Resp. Br. at 260-63; RX-0667C (Heegard RWS) at Q/A 195-96.
g.

said remote … RF remote transceiver (‘718 Patent,
Claim 18)

The user’s device with the Aladdin Connect App (the “remote control unit” as set
forth) includes a Wi-Fi transceiver, e.g., to communicate with the DCM. See CX-0560C
(Williams) at Q/A 338. CGI does not dispute that this limitation is practiced by the
Aladdin DCM System. See Resp. Br. at 260-63; RX-0667C (Heegard RWS) at Q/A 19596.
h.

said at least one … an RF transceiver (‘718 Patent,
Claim 18)

The Aladdin DPS (the “obstruction detection unit” as set forth) includes a
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Bluetooth transceiver that it uses to communicate with the DCM. See CX-0560C
(Williams) at Q/A 339. CGI does not dispute this limitation is practiced. See Resp. Br.
at 260-63; RX-0667C (Heegard RWS) at Q/A 195-96.
i.

said transceivers … obstruction detected (‘718 Patent,
Claim 18)

This limitation is satisfied under either construction of “at least one of [A] and
[B]” because the Aladdin Connect DPS transceiver, the obstruction detection unit
transceiver and barrier status indicating unit transceiver, is operable to transmit status
signals to the DCM’s base transceiver, which are then sent to the user’s device’s remote
transceiver to indicate the status. See CX-0560C (Williams) at Q/A 340-343; CX-0153
(Aladdin FAQs); CX-0114 (OHD Anywhere Product Bulletin) at OHD-ITC00029234.
On the user’s device (“remote control unit”), the Aladdin App shows statuses of, e.g.,
“Closed.” See CX-0133 (Aladdin Installation Video) at 14:20-14:22.
CGI does not dispute the functionality in this regard, but instead argues, much
like with respect to infringement, that “said transceivers” refers to all previously recited
transceivers, instead of the transceivers just recited. Such arguments are incorrect for the
same reasons. This limitation is also satisfied under the doctrine of equivalents because
direct and indirect wireless communications achieve the same function, way and result as
set forth. See CX-0560C (Williams WS) at Q/A 198.
j.

said remote control … detection unit (‘718 Patent,
Claim 18)

This limitation is satisfied under either construction. See CX-0560C (Williams) at
Q/A 343-344; see Claim Construction Section (setting forth claim construction of “signal
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means for generating . . . said obstruction detection unit”), supra. The user’s smart
device (“remote control unit”), has a screen that displays the door status in response to a
transmission from the DCM transceiver (“base transceiver”). The smart device’s screen
is a visual display, and displays, e.g., “Closed,” “Opening,” etc. This limitation is also
met under CGI’s construction of “signal means…” The user’s smart device includes a
processor, onto which the Aladdin Connect App is downloaded, and which controls the
display.
Under CGI’s construction of “at least one of [A] and [B],” this limitation is still
met. For example, as set forth, the DPS (“obstruction detection unit” or “barrier status
indicating unit”) transceiver sends status transmissions to the remote control unit
indirectly through the DCM.
CGI argues, much like it does with respect to infringement, that the transmissions
from the DCM to the user’s smart device are insufficient because they are indirect. Such
arguments are incorrect for the same reasons set forth, and this limitation is also satisfied
under the doctrine of equivalents. See CX-0560C (Williams WS) at Q/A 198.
k.

said obstruction detection … unit (‘718 Patent, Claim
18)

The DPS (“obstruction detection unit”), includes an energy conservation feature
whereby the frequency of transmission checks is decreased. See CX-0560C (Williams
WS) at Q/A 345. The DPS contains a Bluetooth transceiver and associated programming
for transmitting door position information to the DCM.
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REDACTED

.

REDACTED

.

REDACTED

REDACTED

. See CX-0560C (Williams WS) at Q/A
345-346; Tr. 446-448; Krupke Tr. 186-187.

REDACTED

See CX-0110C (DPS Bill of Materials).
This limitation is also satisfied under the doctrine of equivalents because direct
and indirect wireless communications achieve the same function, way and result. They
perform substantially the same function: communicating between transceivers or between
components in between them but still arriving at said transceivers; achieve the function in
substantially the same way: by wireless communication of information with e.g., radio
waves; and achieve the same result: enabling components to be in communication
wirelessly. See CX-0560C (Williams WS) at Q/A 198.
3.

Claim 24 of the ‘718 Patent

The 1035 DCM System practices claim 24 of the ‘718 patent. As discussed
below, the limitations of claim 24 of the ‘718 patent all correspond to limitations in claim
18 of the ‘718 patent, with there being fewer limitations in claim 24. The limitations
described above for claim 18 are met for the corresponding limitations of claim 24 as
well. CGI appears to not dispute this similarly between claims. See RX-0667C (Heegard
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RWS) at Q/A 203-09.
4.

Claim 17 of the ‘895 Patent

The 750 Plus DCM System practices claim 17 of the ‘895 patent. OHD
encourages, promotes, and instructs the user to install and use the 750 Plus DCM System
in a manner that practices claim 17 of the ‘895 patent. As previously discussed, OHD
provides instructions, videos, manuals, and customer help to the user for installation and
use of the DCM System with garage door operators, which can include the Stealthdrive
750 Plus. See CX-0135 (StealthDrive 750 Plus Product Page).
OHD instructs, promotes, and encourages the user to (1) install the domestic
industry products in a practicing system, (2) download the Aladdin App onto a
compatible device, and (3) use the App to view the status of and operate the garage.
OHD is aware of the ‘718 and ‘895 patents, and that such instructions practice these
patents.
a.

In a movable … base transceiver (‘895 Patent, Claim
14)

For the same reasons as discussed with respect to claim 18 of the ‘718 patent, the
750 Plus DCM System satisfies this limitation. The DCM operates as a base controller,
and has a WiFi transceiver. CGI argues, much like with respect to infringement, that the
“base controller” must be a “head unit controller.” See RX-0667C (Heegard RWS) at
Q/A 173. Such argument is incorrect for the same reasons, e.g., CGI’s construction is
wrong to include a location requirement, and the DCM does control the head unit.
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b.

and a remote control … base transceiver (‘895 Patent,
Claim 14)

For the same reasons as discussed with respect to claim 18 of the ‘718 patent, the
750 Plus DCM System satisfies this limitation. The user’s smart device (“remote control
unit”), has a WiFi transceiver used to communicate with the DCM. CGI argues, as with
respect to infringement, that the direct wireless communications are irrelevant, and that
the communications over the internet via WiFi do not satisfy the requisite
communication. Such arguments are incorrect for the same reasons. Further, this
limitation would be satisfied under the doctrine of equivalents because in this context,
any difference between direct and indirect wireless communications is insubstantial, and
indeed achieve the same function, way and result. See CX-0560C (Williams WS) at Q/A
198.
c.

communicating a … closing said barrier (‘895 Patent,
Claim 14)

OHD instructs users to use the 750 Plus DCM System to communicate an
open/close control signal to the DCM, to change the state of the garage door. Doing so
causes a control signal to be send from the smart device, through the internet via WiFi, to
the DCM. CGI argues, as with respect to infringement, that communications over the
internet via WiFi do not satisfy this limitation. Such arguments are incorrect for the same
reasons.
d.

said base transceiver … close said barrier (‘895 Patent,
Claim 14)

In the 750 Plus DCM system, upon receiving the signal to open or close the door
from the user’s smart device (“remote control unit”), the DCM (“base controller”) causes
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the door to open/close. CGI argues, as with respect to infringement, that the message
received is not the same as the message sent, because it was relayed through the internet.
However, the signal that indicates whether to open or close the door is the same – the
instruction remains, and is carried out.
e.

transmitting … status of said barrier (‘895 Patent,
Claim 14)

In the 750 Plus DCM System, the DCM transceiver (“base transceiver”) transmits
a wireless status signal through the internet 51 via WiFi to the user’s smart device
(“remote control unit”) indicating a change of state of the door. In response, the Aladdin
Connect App on the user’s smart device displays the door status.
f.

communicating … wireless control signal. (‘895 Patent,
Claim 17)

For the same reasons as discussed with respect to claim 18 of the ‘718 patent, for
the 750 Plus DCM System OHD instructs the user to install the DPS on the garage door
and set up the DPS to monitor the position of the garage door. The DPS serves as the
obstruction detector, and transitions between power states upon receipt of signals.
D.

Validity of the ‘718 and ‘895 Patents

CGI argues that (1) Moss in View of Teich ‘980, Fitzgibbon ‘410, and the
Knowledge of a POSA render obvious the asserted claims of ‘718 and ‘895 patents; (2)
Fitzgibbon ‘410 in view of Fitzgibbon ‘496, Gregori, and the Knowledge of a POSA
render obvious the asserted claims of ‘718 and ‘895 patents; and (3) the asserted claims
51

This limitation is also satisfied under the doctrine of equivalents because direct and
indirect wireless communications achieve the same function, way and result. See CX0560C (Williams WS) at Q/A 198.
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of ‘718 and ‘895 patents are invalid because they lack adequate written description. See
Resps. Br. at 267-91. Complainants disagree. See Compls. Br. at 244-77.
For the reasons set forth below, respondents have not shown by clear and
convincing evidence that the asserted claims of the ‘718 and ‘895 patents are invalid.
CGI asserts five references, and the “knowledge of a POSA,” as prior art against
the ‘718 and ‘895 patents: U.S. 6,346,889 to Moss; U.S. 5,625,980 to Teich; U.S.
2004/0227410 to Fitzgibbon; U.S. 2004/0239496 to Fitzgibbon; and U.S. 2005/0012631
to Gregori.
As an initial matter, the Patent Office considered the disclosures of four out of
five of these references, Moss, Teich, 52 Fitzgibbon ‘496, and Gregori. See CX-0609C
(Williams RWS) at Q/A 57, 126. CGI’s two proposed combinations (Moss, Teich, and
Fitzgibbon ‘410; and Fitzgibbon ‘410, Fitzgibbon ‘496, and Gregori) each therefore
differ from the art explicitly considered during prosecution only in their inclusion of
Fitzgibbon ‘410. See Guangdong Alison Hi-Tech Co. v. Int’l Trade Comm’n, 936 F.3d
1353, 1365 (Fed. Cir. 2019) (“references already considered by the Patent Office may
carry less weight”).
1.

Obviousness - Moss, Teich ‘980, Fitzgibbon ‘410, and
Knowledge of a POSA
a.

Motivation to Combine

The proposed combination of Moss in view of Teich ‘980, Fitzgibbon ‘410, and
the knowledge of a POSA is improper because CGI failed to establish any motivation to

52

Although the Patent Office considered a different Teich reference (Teich ‘840), they
share relevant disclosures. See CX-0609C (Williams RWS) at Q/A 57.
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combine these references to arrive at the claimed subject matter. One cannot combine
references “like separate pieces of a simple jigsaw puzzle” without “explain[ing] what
reason or motivation one of ordinary skill in the art at the time of the invention would
have had to place these pieces together.” InTouch Techs., Inc. v. VGO Commc’ns, Inc.,
751 F.3d 1327, 1349 (Fed. Cir. 2014). CGI argues that a POSA would have been
motivated to combine these references because they are allegedly “in the same field and
addressed similar issues.” 53 See RX-0002 (Heegard WS) at Q/A 93. However, simply
being in the same field of endeavor is insufficient to show motivation to combine.
Comcast Cable Commc’ns, LLC v. Promptu Sys. Corp., 838 F. App’x 555, 557 (Fed. Cir.
2021) (affirming no motivation to combine over argument that references were in “same
field of study and address the same problem”). A POSA would not have combined the
teachings of three distinct references with each other and “the knowledge of a POSA.”
See CX-0609C (Williams RWS) at Q/A 23. Nor was there motivation to have combined
the specific features claimed. See id.
Indeed, Dr. Heegard worked from hindsight when he “started out by reading the
patent claims and then looked for prior art that disclosed the same or similar things.”
Heegard Tr. 731. Yet, he failed to explain why under a proper approach, a POSA would
53

CGI’s argument that the references were “in the same field and addressed similar
issues,” is wrong. Moss was directed to determining the status of a garage door. See RX0030 (Moss) at 2:10-18; 5:15-41; 2:20-27; 5:57-7:34; 7:35-9:26; 10:5-11:59; 13:28-44.
Teich ‘980, by contrast was directed to an obstruction detector: “the object of the
invention is to provide a wireless obstruction sensor.” RX-0020 (Teich ‘980) at 9:40-41;
see also id. at 2:53-63; 2:65-3:1; 4:20-41; 4:45-5:32; 5:33-7:47; 9:39-11:48; 8:11-9:37;
12:28-45. Fitzgibbon ‘410 was directed to a wired system and wired-related power
consumption. See RX-0040 (Fitzgibbon ‘410) at [0003]; [0001]; Claim 1. A POSA
reading these references would have focused on the subject to which each is directed and,
finding them to be distinct, would not have had reason to combine them. See CX-0609C
(Williams RWS) at Q/A 34-38.
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have considered the specific references and disclosures he relies upon.
In particular, it has not been established why a POSA would have selected Moss
as a starting reference in view of the problems facing the’718 and ‘895 inventors:
“information and commands … communicated between an operator base controller and
remote control and monitoring devices” wirelessly while “managing and reducing power
consumption.” See CX-0609C (Williams RWS) at Q/A 25; JX-0002 (‘718 Patent) at
1:65-2:3.
CGI argues that Moss was “analogous,” but it remains unclear that one of
ordinary skill would have relied on it. Moss does not point toward a solution for the
problem faced, and did not even describe an obstruction detector with a transceiver, or
one with different power consumption states. Dr. Heegard testified that he picked Moss
as a starting reference not because he alleges that a POSA would have done so, but
because he alleges it matched the claims. Heegard Tr. 731. Yet, “[o]bviousness cannot
be based on the hindsight combination of components selectively culled from the prior art
to fit the parameters of the patented invention.” Cheese Sys., Inc. v. Tetra Pak Cheese &
Powder Sys., Inc., 725 F.3d 1341, 1352 (Fed. Cir. 2013).
CGI concedes Teich ‘980 and Fitzgibbon ‘410 are directed toward power savings
(RX-0002 (Heegard WS) at Q/A 93), which actually teaches away from adding an
obstruction detection unit with a transceiver to Moss, which would increase power needs.
See CX-0609C (Williams RWS) at Q/A 34. None of the art cited by CGI disclosed or
suggested obstruction detection units with wireless transceivers in a system with remote
status indication. Conventional garage door opener systems used wired obstruction
detection units, see, e.g., RX-0030 (Moss) at 9:61-10:4; FIG. 2, and the art as a whole
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taught continuing to do so. See CX-0609C (Williams RWS) at Q/A 35. Indeed, a POSA
would have been discouraged from modifying prior art systems to utilize an obstruction
detection unit with wireless features. See RX-0478 (18 C.F.R. 1211); Williams Tr. 795796.
Moss and Teich ‘980 have conflicting teachings. For example, Moss described its
wireless components as optionally including a “battery power indicator light 116.” See
RX-0030 (Moss) at 6:42-43. However, Teich ‘980 suggested that battery power
indication is counter-productive as it uses additional power. See RX-0020 (Teich ‘980) at
2:9-11. Moss and Fitzgibbon ‘410 are also conflicted. For example, Moss’ focus on
security increases the overall power consumption needs of a system, whereas Fitzgibbon
‘410 emphasized power savings. See CX-0609C (Williams RWS) at Q/A 37-38.
Further, the need under Moss for repeated and regular communication between
components required operability of system components even when the system is
otherwise not active. Additionally, there was a risk that operating in a low power mode
would interfere with connectivity between components, so a POSA would not have been
motivated to combine Moss with Fitzgibbon ‘410. See CX-609C (Williams RWS) at
Q/A 39.
A POSA would not have combined a wireless obstruction detector from Teich
‘980 with the system of Moss, because of (1) the difficulty of making a formerly wired
connection wireless, (2) connectivity issues, (3) interference in the signals, and (4)
decreased overall security of the system, and (5) compatibility with disclosed
embodiments in the references. See CX-609C (Williams RWS) at Q/A 40-41.
Additionally, as was known at the time, wireless communications could include
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additional latency between sending and receiving signals as compared to wired systems.
Interference could degrade, change, or generate false wireless signals, and therefore could
prevent the components from properly communicating. See CX-609C (Williams RWS)
at Q/A 42; CX-0060 (Troubleshooting Guide, DASMA); RX-0030 (Moss) at 1:36-40.
Security is decreased with additional RF transmissions because each could be intercepted
or duplicated. See CX-0594 (Wireless Security Mayhem) OHD-ITC000173312, 3314,
3316; CX-0597 (Security Issues in Wireless Systems) at OHD-ITC50000127.
Moreover, CGI conflates an alleged motivation to solve a problem with a
motivation to combine the references. See RX-0002C (Heegard WS) at Q/A 119.
However, even if a POSA reading Moss would have sought to address the drawbacks of
wireless communication, that would be motivation to address the battery problem with
Moss’ (already wireless) warning device, not to add more wireless components. See CX0609C (Williams RWS) at Q/A 47.
Even the references in combination would not result in the claimed subject matter.
For example, the combination teaches toward Teich ‘980’s audio/vibration wake system,
RX-0020 (Teich ‘980) at 6:12-26; 7:48-60, and consistent with Moss’ focus on physical
security measures. See, e.g., RX-0030 (Moss) at 11:60-12:45; 6:25-35 (describing
physically cutting power to the motor for security). Further, to the extent a POSA would
have thought to combine Teich ‘980 with Moss, they were much more likely to have
applied Teich ‘980’s “wake up system” to the already wireless components of Moss, e.g.,
Moss’ “warning device 100,” instead of an obstruction detection unit. CX-0609C
(Williams RWS) at Q/A 52.
Finally, the subject references are from well before the priority date of the ‘718
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and ‘895 patents, and yet no one had thought to combine them to arrive at the claimed
invention. See CX-0609C (Williams RWS) at Q/A 59.
b.

Expectation of Success

CGI failed to show a reasonable expectation of success because it did not account
for (1) any of the issues that could come with the combination, such as interference
between the different wireless components; and (2) the requirement of digitization of the
obstruction detector for making it wireless (in contrast to a wired obstruction detector,
which could be analog, an obstruction detector with a transceiver would have to be
digital). See CX-0609C (Williams RWS) at Q/A 54-55.
c.

Claim 18 of the ‘718 Patent
i.

a base controller operably connected to said
motor and operable to receive signals from
barrier position limit detection means (‘718
Patent, Claim 18)

CGI relies on Moss, but cannot show that Moss disclosed a barrier position limit
detection means, or a base controller operate to receive signals therefrom. See Resp. Br.
at 273-74; CX-0609C (Williams RWS) at Q/A 64. For example, CGI does not identify
any particular component of Moss as the recited “barrier position limit detection means,”
only identifying components for Moss or Fitzgibbon ‘410 under an abandoned plain
meaning construction. See RX-0002C (Heegard RWS) at Q/A 100. Nor did CGI show
that this limitation was disclosed by Moss, Fitzgibbon ‘410, or their combination under
the proposed means-plus-function construction of “barrier position limit detection
means.” CGI points to Moss’ “sensor device 240, 340” under the abandoned
construction, but cannot demonstrate that this satisfies the structural requirement for
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“limit switches or electronic limits.” 54 See CX-0609C (Williams RWS) at Q/A 65.
ii.

at least one of a barrier status indicating unit
and an obstruction detection unit operable for
wireless communication with at least one of said
base controller and said at least one remote
control unit (‘718 Patent, Claim 18)

CGI relies on Moss for this limitation, but did not show that Moss disclosed this
limitation under its construction of the term “at least one of [A] and [B].” CGI does not
argue and cannot show that Moss’ sensor device 240, 340 (allegedly the barrier status
indicating unit) is in wireless communication with Moss’ head unit controller (allegedly
the base controller). See Resp. Br. at 274-76; RX-0002C (Heegard WS) at Q/A 105.
CGI instead notes that the accused products satisfy this limitation. Id.. However, while
the accused products have components that are in indirect communication where signals
originate at one and arrive at another, in Moss this is not the case. See CX-0609C
(Williams RWS) at Q/A 72.
Rather, Moss discloses that communications from sensor device 240, 340 go
exclusively to the warning device, not the head unit; Moss’ head unit (allegedly “base
controller”) never receives communications that come from the sensor device (allegedly
“barrier status indicating unit”). RX-0030 (Moss) at 11:39-43; 10:38-43; 10:15-18.
Conceding that Moss did not disclose this, CGI argues a POSA would have “configure[d]
the sensor device and base transceiver of Moss to be in wireless communication.” See
RX-0002C (Heegard WS) at Q/A 107. Such an argument rests on impermissible

54

Moreover, CGI alleges that the “sensor device 240, 230 of Moss is a ‘barrier status
indicating unit,’” a different claim element from a “barrier position limit detection
means.” See RX-0002C (Heegard WS) at Q/A 104.
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hindsight; this is not present in any of the other references cited. See CX-0609C
(Williams RWS) at Q/A 73.
CGI also cannot demonstrate that Moss disclosed an obstruction detection unit
operable for wireless communication with the required components. CGI appears to
argue that the sensor device 240 satisfies the claim construction of an “obstruction
detection unit,” but proffered no evidence that such a unit was operable for wireless
communications with a base controller. CGI did not demonstrate that the sensor device
240 communicates with a base controller. See CX-0609C (Williams RWS) at Q/A 73.
CGI also argues that Teich ‘980 disclosed an obstruction detection unit. See RX0002C (Heegard WS) at Q/A 108. However, CGI did not prove that Teich’s obstruction
detection unit was operable for wireless communication with a remote control unit.
There is no disclosure of these components in the same system: Teich ‘980 does not
disclose or suggest a remote control unit as claimed at all. See CX-0609C (Williams
RWS) at Q/A 75.
CGI’s combination for this limitation relies on the assumptions that a POSA
would have been motivated to combine Moss with Teich ‘980 (and Fitzgibbon ‘410 and
the “knowledge of a POSA”), and then been motivated to include a wireless obstruction
detection unit from Teich ‘980 (as opposed to any other feature), and then been motivated
to have it in wireless communication not only with the base controller but also with
Moss’ warning device. Yet, the references themselves teach against doing so because
having them in communication with each other would have further increased the power
consumption needs of the system and increased the complexity of the arrangement. See
CX-0609C (Williams RWS) at Q/A 76.
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iii.

said at least one of said barrier status indicating
unit and obstruction detection unit including an
RF transceiver (‘718 Patent, Claim 18)

CGI did not show that the combination disclosed this limitation under its
construction of the term “at least one of [A] and [B].” CGI did not provide clear and
convincing evidence that a POSA would have incorporated the alleged barrier status
indicating unit transceiver from Moss and the alleged obstruction detection unit
transceiver from Teich ‘980. See Resp. Br. at 276-77; CX-0609C (Williams RWS) at
Q/A 77.
iv.

said transceivers being operable to transmit
signals to at least one of said base transceiver
and said remote transceiver indicating a status of
said barrier… (‘718 Patent, Claim 18)

CGI relies on not Moss, but rather a hypothetical modification of Moss based on
Teich ‘980 for this limitation. CGI did not show that Moss disclosed the barrier status
indicating unit transceiver was “operable to transmit signals to at least one of said base
transceiver and said remote transceiver indicating a status of said barrier” because the
alleged barrier status indicating unit and base controller were not even in communication,
or operable to communicate status information. See Resp. Br. at 277; CX-0609C
(Williams RWS) at Q/A 80. CGI argues that “it would have been obvious to a POSA to
modify the obstruction detection unit of Moss,” (RX-0002C (Heegard WS) at Q/A 109),
but that cannot supply a missing limitation. Arendi, 832 F.3d at 1361 (requiring that such
assertions must be accompanied by “evidence and a reasoned explanation”).
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v.

said obstruction detection unit includes control
means responsive to a signal from at least one of
said base transceiver and said remote transceiver
for changing a power consumption mode of the
obstruction detection unit (‘718 Patent, Claim
18)

CGI relies on a hypothetical modification of Teich ‘980 based on Moss for this
limitation. See Resp. Br. at 278-79; RX-0002C (Heegard WS) at Q/A 109. Moss’
“conventional obstruction sensor 236” does not satisfy the requirements for the claimed
“obstruction detection unit.” Moss does not disclose or suggest 1) that it was an
“obstruction detection unit” included “an RF transceiver” as required, 2) changing a
power consumption mode of any devices or units, or of an obstruction detector, or 3)
doing so responsive to a signal from a base transceiver or a remote transceiver. CGI also
argues that Teich ‘980 taught a wireless obstruction detection unit under an abandoned
claim construction (plain meaning), but even then cannot show why a POSA would have
incorporated Teich ‘980’s alleged obstruction detection unit with Moss, which already
included an obstruction detector, and which counseled toward security (and therefore
fewer wireless communications and less complexity). See CX-0609C (Williams RWS) at
Q/A 83.
Further, CGI’s proposal of adding the obstruction detector of Teich ‘980 to Moss
would have been viewed as decreasing the safety of the system. See CX-0609C
(Williams RWS) at Q/A 85-86. Moss contemplated automatic operation of the system,
RX-0030 (Moss) at 7:55-8:21, but a door that automatically moves poses additional
safety risk. Teich ‘980’s wake up system introduces additional safety risks to the system,
e.g., that the wake up system may not work correctly or reliably. RX-0020 (Teich ‘980)
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at 11:37-41; CX-0609C (Williams RWS) at Q/A 86. A POSA also would have believed
that such a modification would have been increased the risk for signal interference issues.
CX-0609C (Williams RWS) at Q/A 87. Shutting on an obstruction, or failing to open in
an emergency each presents safety risks. See CX-0147 (LiftMaster page on California
Senate Bill 969); CX-0609C (Williams RWS) at Q/A 87; see generally RX-0478 (18
CFR 1211).
CGI does not argue that Teich ‘980 disclosed or suggested this limitation under
the means-plus-function construction of “control means.” The structure for a “control
means” as identified in the ‘718 patent is a processor, and CGI does not identify Teich
‘980 as including one in the alleged obstruction detection unit. See Resp. Br. at 278-79;
RX-0002C (Heegard WS) at Q/A 118.
d.

Claim 24 of the ‘718 Patent

As noted above in the Infringement section discussing the specific claims, claim
24 of the ‘718 patent is similar to claim 18 of the ‘718 patent. Therefore, the same
deficiencies with respect to CGI’s arguments are present.
e.

Claim 17 of the ‘895 Patent

As discussed below, CGI has not shown by clear and convincing evidence that all
the elements of claim 14 of the ‘895 patent were obvious, or the additional elements of
dependent claim 17. As noted above in the Infringement section discussing the specific
claims, claim 17 of the ‘895 patent is similar to claim 18 of the ‘718 patent.
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i.

transmitting a wireless status signal from said
base transceiver to said remote transceiver
indicating a change of state of said barrier (‘895
Patent, Claim 14)

CGI argues that a POSA would have combined a hypothetically modified base
transceiver of Moss to transmit status signals to the remote control unit. However, as
previously discussed, Moss’ head unit controller never received door status information,
so there is no way that it could have transmitted a wireless status signal indicating a
change of state of the door. See Resp. Br. at 270-71; CX-0609C (Williams RWS) at Q/A
97. CGI concedes that Moss fails to disclose or suggest this limitation. See RX-0002C
(Heegard WS) at Q/A 143. CGI does not argue that any other reference discloses this
limitation. Its argument that it would have been obvious to modify Moss to obtain this
subject matter is insufficient, see Arendi, 832 F.3d at 1361, and based on hindsight.
ii.

communicating a wireless control signal to an
obstruction detector transceiver (‘895 Patent,
Claim 17)

CGI relies on a hypothetically modified Teich ‘980 with Moss to communicate a
wireless control signal to an obstruction detector. See Resp. Br. at 271-72; RX-0002C
(Heegard WS) at Q/A 147. However, as previously discussed, a POSA would not have
been motivated to combine the obstruction detector of Teich ‘980 with the system of
Moss, and even doing so, would not have arrived at the claimed invention. See CX0609C (Williams RWS) at Q/A 100.
iii.

energizing said obstruction detector from a
power consumption mode to a higher power
consumption mode upon receipt of said wireless
control signal (‘895 Patent, Claim 17)

CGI argues that a POSA would have made the obstruction detector of Teich ‘980
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energize from a power consumption mode to another in response to a wireless control
signal by combining it with Fitzgibbon ‘410, and then would have combined that with
Moss. See Resp. Br. at 272. However, as previously discussed, a POSA would not have
been motivated to combine the obstruction detector of Teich ‘980 with the system of
Moss, and even doing so, would not have arrived at the claimed invention. See CX0609C (Williams RWS) at Q/A 101.
2.

Obviousness - Fitzgibbon ‘410, Fitzgibbon ‘496, Gregori,
Knowledge of a POSA

CGI argues that this combination renders the claims obvious “under OHD’s
interpretations of the claims in its infringement allegations.” Resp. Br. at 280; RX-0002C
(Heegard WS) at Q/A 151. Thus, CGI does not argue that the claims are obvious in view
of this combination under its own constructions.
a.

Motivation to Combine

The proposed combination of Fitzgibbon ‘410 in view of Fitzgibbon ‘496,
Gregori, and the knowledge of a POSA is improper because there is no motivation to
combine these references to arrive at the claimed subject matter. See CX-0609C
(Williams RWS) at Q/A 105. This combination involves four distinct sources, including
the ill-defined “knowledge of a POSA.” Combining four sources is implausible, and
even if a POSA were to combine these sources, there was no suggestion, motivation, or
particularized reason for a POSA to have combined the specific features. CX-0609C
(Williams RWS) at Q/A 107. CGI did not demonstrate why a POSA would have selected
Fitzgibbon ‘410 to start, and even starting with Fitzgibbon ‘410, there is no reason to
combine with both Fitzgibbon ‘496 and Gregori.
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A POSA would not have selected Fitzgibbon ‘410 as a starting reference,
especially in view of the problems that the inventors of the ‘718 and ‘895 patents sought
to address. See CX-0609C (Williams RWS) at Q/A 108-9; JX-0002 (‘718 Patent) at
1:65-2:3; see RX-0002C (Heegard WS) at Q/A 29. CGI provided no evidentiary
rationale why a POSA would have begun with (or modified) Fitzgibbon ‘410 in
attempting to address this combined problem of wirelessly communicating information
and commands in a barrier operator system while minimizing power consumption. CGI’s
claim that Fitzgibbon ‘410 was “analogous,” is conclusory, insufficient and incorrect –
Fitzgibbon ‘410 did not even describe a wireless remote control unit, or one that displays
the door status. See CX-0609C (Williams RWS) at Q/A 109. The fact that each of
Fitzgibbon ‘410, Fitzgibbon ‘496, and Gregori is a patent application publication
assigned to CGI is meaningless. See CX-0609C (Williams RWS) at Q/A 150. Indeed,
that the references were assigned to CGI, yet CGI plainly failed to combine their
teachings in the manner claimed actually demonstrates the non-obviousness of the claims.
Id. at Q/A 110.
CGI’s argument that Fitzgibbon ‘410, Fitzgibbon ‘496, and Gregori are in the
same field and address similar issues is incorrect. See CX-0609C (Williams RWS) at
Q/A 150. Fitzgibbon ‘410 is directed to a wired component system and potential energy
savings not, as CGI suggests, “the use of wireless communication.” See CX-0609C
(Williams RWS) at Q/A 111. Fitzgibbon ‘496 was directed to transmitting status
condition messages to garage door opener components. A POSA reading Fitzgibbon
‘496 would have focused on the status detection to which it was directed, not on power
modes or energy conservation. See CX-0609C (Williams RWS) at Q/A 112; RX-0041
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(Fitzgibbon ‘496) at [0017]; [0010]-[0015]; Claim 1.
Gregori states that it addressed “needs by providing method and apparatus which
provide the status of the movable barrier over a network.” See RX-0042 (Gregori) at
[0005]; see also RX-0042 (Gregori) at [0010]-[0013]; claim 1. Gregori was therefore
directed to transmitting door information over a network and does not contain any
suggestion or motivation concerning power modes or energy conservation. See CX0609C (Williams RWS) at Q/A 113. Thus, each is directed to a different subject matter
and a POSA would not have had reason to combine them. Id. at Q/A 114.
Further, the references include conflicting teachings that teach away from their
combination. See CX-0609C (Williams RWS) at Q/A 116. Fitzgibbon ‘410 stated that it
was only suited to “current likely operational expectations and an overall desire to reduce
energy consumption.” RX-0040 (Fitzgibbon ‘410) at Abstract; see [0030]. Thus, a
POSA would not have been motivated combine Fitzgibbon ‘496 or Gregori, each of
which was more complex than a conventional system and has higher energy
requirements, with Fitzgibbon ‘410. See CX-0609C (Williams RWS) at Q/A 116. Also,
Fitzgibbon ‘496’s system required repeated communication between components, e.g.,
“on a substantially regular basis.” RX-0041 (Fitzgibbon ‘496) at [0040]. Fitzgibbon
‘496 required operability of components even when the system is otherwise not active,
and therefore decreases the ability to enter into different power states. See CX-0609C
(Williams RWS) at Q/A 117.
There was a known risk that operating in a low power mode would interfere with
connectivity between components, so a POSA would not have been motivated to
combine Fitzgibbon ‘410 with Fitzgibbon ‘496 or Gregori. See CX-0609C (Williams
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RWS) at Q/A 117. A POSA would have recognized that adding a status sensor and a
network interface, as Dr. Heegard suggests would result from the combination, would
increase the complexity and power consumption needs of the system, and runs counter to
the teaching of energy savings in Fitzgibbon ‘410. Modifying a system to include
additional wireless components, such as an obstruction detector unit with wireless
features would have been viewed as introducing additional opportunities for
communication issues. See CX-0609C (Williams RWS) at Q/A 118.
CGI again conflates a motivation to solve a problem with a motivation to
combine. Even if a POSA had knowledge or motivation to address a problem (any
problem), that is not sufficient to show motivation to combine. Innogenetics, N.V. v.
Abbott Lab’ys, 512 F.3d 1363, 1373 (Fed. Cir. 2008) (“knowledge of a problem and
motivation to solve it are entirely different from motivation to combine”). CGI also
failed to demonstrate by clear and convincing evidence that a POSA would have been
motivated to combine the precise teachings necessary to reach the claimed subject matter.
For example, CGI failed to explain why a POSA would have included the different
modes of operation from Fitzgibbon ‘410, which is directed to power savings, with
Fitzgibbon ‘496, which is directed to status sensing, or Gregori, which is directed to
network connection. See CX-0609C (Williams RWS) at Q/A 122. There are countless
potential combinations of features that could result from this combination, and CGI’s
selection is based solely on hindsight. Id.
For example, even combining Fitzgibbon ‘410, with Fitzgibbon ‘496, a POSA
could have combined Fitzgibbon ‘496’s disclosure of a self-aware status detection, rather
than the disclosure of a separate status condition sensor. See CX-0609C (Williams RWS)
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at Q/A 123. Or a POSA could have focused on power savings with regard to aspects of
the barrier operator system discussed by Fitzgibbon ‘410 other than the obstruction
detection unit (such as the controller, radio, power supply). See, e.g., RX-0040
(Fitzgibbon ‘410) at [0038]-[0053]. A POSA had no motivation to combine references
that are directed to power savings with other references that are directed to wireless
components or status detection (which each increase complexity and therefore power
draw). See CX-0609C (Williams RWS) at Q/A 123.
The Patent Office considered Fitzgibbon ‘496, as well as Gregori, and allowed the
claims in view thereof, further evidence of non-obviousness. Further, the fact that no one
in the art had combined these references, including CGI, demonstrates that doing so was
not obvious. See CX-0609C (Williams RWS) at Q/A 126.
b.

Expectation of Success

CGI did not demonstrate a reasonable expectation of success, because it cannot
account for (1) any of the issues that could come with the combination, such as
interference between the different wireless components (e.g., the warning device and the
allegedly added obstruction detector); and (2) the requirement of digitization of the
obstruction detector for making it wireless (in contrast to a wired obstruction detector,
which could be analog, an obstruction detector with a transceiver would have to be
digital). See CX-0609C (Williams RWS) at Q/A 125.
c.

Claim 18 of the ‘718 Patent

As discussed below, CGI has not shown by clear and convincing evidence that the
combination of Fitzgibbon ‘410, Fitzgibbon ‘496, Gregori and “the knowledge of a
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POSA” would have been combined to have all the elements of claim 18 of the ‘718
patent.
i.

at least one of a barrier status indicating unit
and an obstruction detection unit operable for
wireless communication with at least one of said
base controller and said at least one remote
control unit (‘718 Patent, Claim 18)

CGI relies on Fitzgibbon ‘410 for this limitation, but Fitzgibbon ‘410 does not
disclose or suggest at least a “base controller” as recited. CGI opines that Fitzgibbon
‘410’s “operator controller 5” serves as the claimed “base controller,” and that the
combination of operator controller 5 and the obstacle detector 12 serves as the recited
“obstruction detection unit,” under the “interpretation set forth by OHD,” RX-0002C
(Heegard WS) at Q/A 157, but is incorrect. See Resp. Br. at 284. CGI’s argument
depends on its incorrect view of OHD’s positions. See CX-0609C (Williams RWS) at
Q/A 130. The claims require a base transceiver and an obstruction detector transceiver,
but Fitzgibbon ‘410’s operator controller 5 has only one transceiver. Moreover, under
CGI’s construction of “at least one of” as “both,” this limitation requires additional
components not disclosed or suggested.
ii.

said base controller including an RF base
transceiver (‘718 Patent, Claim 18)

CGI concedes that “Fitzgibbon ‘410 did not expressly describe that the remote
controller interface 13 functions as or includes a radio frequency base transceiver.” See
Resp. Br. at 285; RX-0002C (Heegard WS) at Q/A 158. Rather, CGI argues that the
wired interface would be modified to wirelessly communicate with the operator
controller, ignoring the known drawbacks of wireless communication and without any
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motivation. See CX-0609C (Williams RWS) at Q/A 132. Further, Fitzgibbon ‘410’s
focus was on improvements to wired components, not changing wireless components for
wired ones. See CX-0590C (Williams RWS) at Q/A 132.
iii.

said at least one of said barrier status indicating
unit and obstruction detection unit including an
RF transceiver (‘718 Patent, Claim 18)

CGI argues that the alleged obstruction detection unit from Fitzgibbon ‘410
would be incorporated, but does not explain why a POSA would have done so. See Resp.
Br. at 285. See CX-0609C (Williams RWS) at Q/A 134. In fact, federal regulations
required the use of wired sensors, so a POSA would not have been motivated to include
obstruction detection units having transceivers. RX-0478 (18 CFR 1211). Also,
Fitzgibbon ‘410 did not disclose or suggest a barrier status indicating unit including an
RF transceiver. As discussed above, Fitzgibbon ‘410 describes only wired status
detection, so under CGI’s construction of “at least one of” as “both,” this limitation is
further not met.
iv.

said transceivers being operable to transmit
signals to at least one of said base transceiver
and said remote transceiver indicating a status of
said barrier… (‘718 Patent, Claim 18)

Neither Fitzgibbon ‘410 nor the combination with Fitzgibbon ‘496 discloses or
suggests a barrier status indicating unit transceiver, or one operable to transmit status
signals to a base transceiver and a remote transceiver. See Resp. Br. at 285-86. See CX0609C (Williams RWS) at Q/A 135. Dr. Heegard appears to recognize that Fitzgibbon
‘410’s failure, instead opining that “a POSA would have been motivated to transmit
signals from the obstruction detection unit to at least one of said base transceiver and said
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remote transceiver indicating a status of said barrier,” but he provides no justification.
See RX-0002C (Heegard WS) at Q/A 161.
v.

said remote control unit includes signal means
for generating a status signal in response to
transmissions from at least one of said base
transceiver and said transceiver of said status
indicating unit and said detection unit (‘718
Patent, Claim 18)

Under CGI’s construction of “at least one of” as “both,” this limitation requires
generating a status signal in response to transmissions from all three transceivers. CGI
concedes Fitzgibbon ‘410 did not disclose this, instead arguing that a POSA would have
modified it. See Resp. Br. at 286; RX-0002C (Heegard WS) at Q/A 162. However,
doing so would counteract the power savings teachings of Fitzgibbon ‘410. For example,
adding Fitzgibbon ‘496’s “controller 11” would add hardware, connections, processing,
and more, and would therefore increase the power consumption of system components.
See CX-0609C (Williams RWS) at Q/A 138.
CGI relies on Fitzgibbon ‘496’s controller 11, but Fitzgibbon ‘496 does not
disclose or suggest the “signal means.” Properly construed, “signal means” requires a
structure of “visual indicators and/or by way of a text message displayed on a suitable
visual display.” See CX-0609C (Williams RWS) at Q/A 139. A POSA reading
Fitzgibbon ‘496 would understand that in fact, the “controller 11” did not signal a status
at all with visual indicators, but rather merely accounted for the status in making its
decisions. RX-0041 (Fitzgibbon ‘496) at [0018].
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vi.

said obstruction detection unit includes control
means responsive to a signal from at least one of
said base transceiver and said remote transceiver
for changing a power consumption mode of the
obstruction detection unit (‘718 Patent, Claim
18)

CGI relies on Fitzgibbon ‘410 for this limitation, but Fitzgibbon ‘410’s operator
does not have both the base transceiver and the obstruction detection unit transceiver:
Fitzgibbon ‘410’s operator only has one transceiver. See Resp. Br. at 286. See CX0609C (Williams RWS) at Q/A 141-143. Further, Fitzgibbon ‘410 did not disclose or
suggest obstruction detection unit energization responsive to a signal from a transceiver,
despite general disclosures of first and second energy modes. For example, Fitzgibbon
‘410’s “obstacle detector” was wired and did not have a transceiver, so would not
energize responsive to a transceiver signal. RX-0040 (Fitzgibbon ‘410) at Claim 1.
Fitzgibbon ‘496 fares no better; it does not disclose or suggest an obstruction
detection unit at all, or an “obstruction detection unit including an RF transceiver,” as
recited. Fitzgibbon ‘496 does not provide any description of detecting an obstruction, nor
changing a power consumption mode of any devices or units. See CX-0609C (Williams
RWS) at Q/A 142.
Gregori does not disclose or suggest changing a power consumption mode of any
devices or units, or of an obstruction detection unit. Gregori does not disclose or suggest
obstruction detection unit reception of a signal from a base transceiver or a remote
transceiver, or control means responsive to such signal, or changing a power consumption
mode of the obstruction detection unit responsive to such signal. See CX-0609C
(Williams RWS) at Q/A 143.
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d.

Claim 24 of the ‘718 Patent

As noted above in the Infringement section discussing the specific claims, claim
24 of the ‘718 patent is similar to claim 18 of the ‘718 patent. Thus, for the following
limitations, the same deficiencies with respect to CGI’s arguments are present:
•
•
•
•
•
•
•

“In a barrier operator system … closed positions;”
“a motor operably connected to a mechanism connected to said barrier;”
“a base controller … limit detection means;”
“at least one remote control unit … with said base controller;”
“at least one of a barrier status … remote control unit;”
“said base controller including an RF base transceiver;” and
“said remote controller including an RF remote transceiver.”

The other limitations similarly share deficiencies with respect to limitations in
claim 18. For example, CGI did not demonstrate that the combination discloses or
suggests “said at least one of said status indicating unit and obstruction detection unit
including an RF transceiver operable to transmit signals to said base transceiver
indicating one of a status of said barrier and an obstruction detected” for the same reasons
it cannot demonstrate the corresponding limitation from claim 18 is met. CGI argues that
a POSA would have incorporated this from Fitzgibbon ‘410 or modify Fitzgibbon ‘496,
merely using hindsight. As discussed above, CGI is incorrect in that under OHD’s
theories, “the transceiver of the operator [inherently] qualifies as an obstruction detection
unit transceiver.” See RX-0002C (Heegard WS) at Q/A 172. Fitzgibbon ‘410 does not
satisfy this because its operator includes only one transceiver, whereas the claims require
both a base transceiver and an obstruction detector transceiver. Id. Further, CGI’s
construction requires both a barrier status indicating unit and an obstruction detection
unit, both of which are operable to transmit status signals to said base controller. CGI
relies on a hypothetical modification of Fitzgibbon ‘496. RX-0002C (Heegard WS) at
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Q/A 172. However, Fitzgibbon ‘496 does not disclose or suggest the recited obstruction
detection unit transmitting status signals to both a base controller and a remote control
unit. See CX-0609C (Williams RWS) at Q/A 152.
CGI has not demonstrated that the combination discloses or suggests the “control
means...” limitation. CX-0609C (Williams RWS) at Q/A 156. CGI relies on Fitzgibbon
‘410, but Fitzgibbon ‘410 does not disclose or suggest an obstruction detection unit with
wireless features, and so it does not disclose or suggest communicating a wireless signal
to “an obstruction detector transceiver” at all, or energizing said obstruction detector
from one power consumption mode to a higher power consumption mode upon receipt of
said signal.
e.

Claim 17 of the ‘895 Patent

CGI did not show by clear and convincing evidence that all the elements of claim
14 of the ‘895 patent were obvious, or the additional elements of dependent claim 17. As
noted above in the Infringement section discussing the specific claims, claim 17 of the
‘895 patent is similar to claim 18 of the ‘718 patent.
i.

transmitting a wireless status signal from said
base transceiver to said remote transceiver
indicating a change of state of said barrier (‘895
Patent, Claim 14)

CGI argues that a POSA would have combined a hypothetically modified
Fitzgibbon ‘410 for this limitation, however CGI concedes that “Fitzgibbon ‘410 did not
expressly disclose in his movable barrier operator system causing said remote control unit
to provide a signal to alert a user thereof.” See Resp. Br. at 282; RX-0002C (Heegard
WS) at Q/A 181. CGI does not explain or justify why in his proposed combination, a
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POSA would have incorporated this disclosure from and modification of Fitzgibbon ‘496,
and instead merely uses hindsight.
ii.

communicating a wireless control signal to an
obstruction detector transceiver and energizing
said obstruction detector from a power
consumption mode to a higher power
consumption mode upon receipt of said wireless
control signal (‘895 Patent, Claim 17)

CGI relies on Fitzgibbon ‘410 for this limitation, but Fitzgibbon ‘410 does not
disclose or suggest energization responsive to a signal from a transceiver, or sending a
control signal for doing the same to an obstruction detector transceiver. See Resp. Br. at
281-82. Indeed, Fitzgibbon ‘410 does not even disclose or suggest an obstruction
detection transceiver at all.
3.

Objective Indicia of Non-Obviousness

Objective indicia support the conclusion that the asserted claims are not obvious.
a.

Commercial Success

As discussed above with respect to ‘345 and ‘935 patents, the domestic industry
products have been commercially successful. See Section IV.E..5 (Objective Indicia).
Widespread use of the patented technologies in the domestic industry products
establishes a nexus. For OHD, the patented technology is included in

of all

residential and commercial operators and consoles sold from
. See CX-0607C (Mulhern RWS) at Q/A 74; CX-0600C (Mulhern Rebuttal Report
Ex. 4); CX-0325C (Spreadsheet re: Invoices); JX-0018 (OHD DI Product Disclosure).
Moreover, evidence of sales of this feature by OHD on a stand-alone basis provides
additional evidence of a nexus between the ‘718 and ‘895 patented technology and
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consumer demand. See CX-0607C (Mulhern RWS) at Q/A 74. This widespread use is
unsurprising given the importance of the patented technology. See CX-0607C (Mulhern
RWS) at Q/A 24-26; CX-0560C (Williams WS) at Q/A 31, 345-36.
Marketing materials emphasizing the patented technologies in the products at
issue establishes a nexus. See CX-0607C (Mulhern RWS) at Q/A 79-80; CX-0609C
(Williams RWS) at Q/A 181-190. OHD prominently touts on its websites both Aladdin
Connect and OHD Anywhere as stand-alone systems and as features included in many of
the domestic industry products. See CX-0607C (Mulhern RWS) at Q/A 78; CX-0125
(Aladdin Connect Product Page); CX-0425 (OHD Garage Door Opener App); CX-0378
(Model 3120HL Garage Door Opener); CX-0428 (Infinity 2000).
b.

Industry Praise

The patented functionalities have been recognized through awards and accolades
recognizing the OHD brand and The Genie Company. For example, in 2016, The Genie
Company was awarded an IoT (Internet of Things) Evolution Connected Home and
Building Award for its Aladdin Connect smart device. See CX-0126 (March 1, 2016
Genie Press Release).
c.

Long Felt Need

The ‘718 and ‘895 patents addressed the long-felt need in the garage door
operator industry for an improved network connected operator system that allows the user
to receive alerts regarding the barrier operating system’s status, operate the door remotely
regardless of the user’s location, and avoid undue power consumption of peripherals.
Inasmuch as many aspects of garage door operator systems are now wireless, they tend to
be battery operated, which risks placing aspects of the system at risk of shutdown at
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inopportune times and/or would require excess power consumption to maintain. See CX0609C (Williams RWS) at Q/A 200.
d.

Copying

Complainants argue:
There is no dispute that OHD commercialized the ‘718 and ‘895
patented technology before CGI. The first use or sale of products within
the scope of the ‘718 and ‘895 patents was in 2010, and OHD later
introduced the Aladdin Connect and OHD Anywhere features in 2015.
(CX-0607C (Mulhern RWS) at Q/A 73; CX-0069C (NGX Overview);
RX-0532C (Complainants’ Interrogatory Resps.) at 39.) And CGI admits
that “[t]he implementation of myQ over Wi-Fi was commercially
introduced on or around
.” (CX-0538C (CGI’s Interrogatory
Resps.) at 40-41.)
Furthermore, CGI admits that it
CX-0532C (CGI
Interrogatory Resps.) at 45. That is sufficient to show copying. See
WBIP, 829 F.3d at 1336 (That engineers “were aware of” competitors’
product and then “adopted same features” showed copying); Liqwd, 941
F.3d at 1138. Further, CGI’s internal documents show that
See also CX-0015C (5-Year Plan Evolution);
CX-0011C (LiftMaster Key Evolution Feature Priority List).
Compls. Br. at 269-70.
As discussed above with respect to ‘345 and ‘935 patents, while there is some
circumstantial evidence that suggests the possibility of copying, the administrative law
judge is not persuaded that the record evidence establishes copying by CGI. See Section
IV.E.5 (Objective Indicia).
e.

Teaching Away

As discussed above, the prior art references cited by CGI taught away from the
various aspects of the claimed inventions.
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4.

Written Description

CGI argues:
“The essence of the written description requirement is that a patent
applicant, as part of the bargain with the public, must describe his or her
invention so that the public will know what it is and that he or she has
truly made the claimed invention.” Nuvo Pharms. v. Dr. Reddy’s Labs.
Inc., 923 F.3d 1368, 1376-77 (Fed. Cir. 2019). As asserted by OHD, the
Asserted Claims of the ‘718 and ‘895 patents are not adequately described
in the specification. RX-0002C (Heegard WS) at Q/A 187. The
specification does not reasonably convey to a POSA that the invenors had
possession of the claimed subject as of the filing date. Id. The Asserted
Claims recite a number of limitations that require components to be
operable for wireless communication with each other and require signals
to be transmitted or communicated between transceivers in the
components. Id. Consistent with the claims, the specification describes
local and direct transceiver-to-transceiver communication of signals
between conventional components, such as a remote control unit and base
controller. Id.
OHD’s incorrect reading of the Asserted Claims to allege
infringement extends far beyond this scope and is not supported in the
disclosures of the patents. Id. OHD alleges that the Asserted Claims are
infringed by product and functionalities which connect via a Wi-Fi
network to mobile devices and use the Internet to communicate
information indirectly through middleware servers. See infra Section
IX.D. The specification does not describe this type of accused technology.
RX-0002C (Heegard WS) at Q/A 188. Rather, the specification is
concerned with local point-to-point transmission between RF transceivers.
JX-0002 at 1:40-47, 7:62-8:6. The specification also briefly mentions that
a transceiver in the system may serve as a wireless relay or repeater for
transmitting information between the conventional components in cases
where the signal strength is not sufficient to reach a remote component.
Id. at 5:62-6:11, 6:51-62. But nothing in the specification contemplates
components communicating “indirectly” over the wired Internet with a
mobile phone. RX-0002C (Heegard WS) at Q/A 188.
Resp. Br. at 267-68.
The patent specification provides extensive support for the claims. The
specification sufficiently described ways to send and receive communications wirelessly,
including directly and indirectly, which is all that is required to disclose the full scope of
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the claims. See CX-0609C (Williams RWS) at Q/A 159.
The disclosures of the specification convey to a POSA that the inventors were in
possession of the claimed inventions as of the effective filing date. For example, the
specifications specifically state that “the invention also contemplates a system where a
transceiver” communicates indirectly with a remote control unit is “a relay or repeater.”
See JX-0002 (‘718 Patent) at 5:62-6:11; JX-0003 (‘895 Patent) at 5:66-6:16; CX-0609C
(Williams RWS) at Q/A 159.
The specification provides examples and explanations of indirect communication
between the recited transceivers. For example, the specification states that “the invention
contemplates the provision of an RF transceiver placed a relatively short distance from a
barrier operator system, such as on an outside wall of a building at which the barrier is
disposed, and which may relay information between a transceiver associated directly with
the barrier operator unit and remote control units, such as the type typically placed in
motor vehicles for remote control operation of the barrier.” See JX-0002 (‘718 Patent) at
2:29-36; CX-0609C (Williams RWS) at Q/A 160.
FIG. 4 shows an example embodiment of a repeater transceiver 70, which has
transceiver 57c, described elsewhere in the patent as potentially serving as a repeater
transceiver. See JX-0002 (‘718 Patent). Repeater 70 allows components 90 and 36 to
have indirect communications. The specification explicitly contemplates the use of
communications protocols for both direct and indirect transmissions, such as Wi-Fi. For
example: “[T]he transmission protocol may utilize one or more [of]… BlueTooth, WIFI
[sic] and ZigBee.” See, e.g., JX-0002 (‘718 Patent) at 7:62-8:14; JX-0003 (‘895 Patent)
at 8:4-20; CX-0609C (Williams RWS) at Q/A 163-64.
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It was well known that Wi-Fi communications often used indirect methods of
communication, regardless of CGI’s identification of any varying levels of “1g,” “2g,” or
“3g” internet access on mobile phones. The disclosure of Wi-Fi, as even cited by CGI,
would convey to a POSA that the inventors were in possession of both direct and indirect
communications, including over the Internet, as Wi-Fi was well-known as one way to
connect to the Internet. See RX-0002C (Heegard WS) at Q/A 188; CX-0609C (Williams
RWS) at Q/A 165.
CGI’s descriptions and analyses of the accused products are unrelated to the
sufficiency of the description in the specification. See RX-0002C (Heegard WS) at Q/A
188 (“Q188: Is there anything in the specification describes [sic] the accused
technology?”). The specifications of the ‘718 and ‘895 patents describe, provide
examples of, and explain indirect communications. See CX-0609 (Williams RWS) at
Q/A 161-162. Therefore, a POSA would understand that the specifications provide
descriptions matching the proper scope of the claims. Id. That CGI and Dr. Heegard
characterize the communications in the accused products as going through “middleware
servers” does not detract from a POSA’s understanding of the descriptions of the
specification, which supports direct as well as indirect communications. Written
description analysis focuses on the disclosure of the specification relative to the scope of
the claims, not the specifics of the accused products. Centrak, Inc. v. Sonitor Techs., Inc.,
915 F.3d 1360, 1366 (Fed. Cir. 2019).
5.

Ensnarement

As an initial matter, as discussed above, the Accused Products (for the ‘718 and
895 patents) literally infringe independent claims 18 and 24 of the ‘718 patent, and
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dependent claim 17 of the ‘895 patent. 55 Nonetheless, CGI’s ensnarement argument is
addressed below.
A “doctrine of equivalents theory cannot be asserted if it will encompass or
‘ensnare’ the prior art.” Jang v. Boston Sci. Corp., 872 F.3d 1275, 1285 (Fed. Cir. 2017).
In an ensnarement analysis, “[t]he first step is to construct a hypothetical claim that
literally covers the accused device. Next, prior art introduced by the accused infringer is
assessed to determine whether the patentee has carried its burden of persuading the court
that the hypothetical claim is patentable over the prior art. In short, the court asks if a
hypothetical claim can be crafted, which contains both the literal claim scope and the
accused device, without ensnaring the prior art.” Id. (quotations omitted). Although the
“[t]he burden of producing evidence of prior art to challenge a hypothetical claim rests
with an accused infringer, [] the burden of proving patentability of the hypothetical claim
rests with the patentee.” Id. (quotation omitted).
CGI argues that the application of the doctrine of equivalents (“DOE”) ensnares
the prior art. See Resp. Br. at 291-95 (“Gregori in view of the knowledge of a POSA, in
view of Teich ‘980 ensnares OHD’s hypothetical claim 17…. Gregori in view of the
knowledge of a POSA, in view of Teich ‘980 ensnares OHD’s hypothetical claim 18 of
the ‘718 patent…. Gregori in view of the knowledge of a POSA, in view of Teich ‘980
55

Furthermore, Ground Rule 11.a provides, inter alia, “On the same day the initial
posthearing briefs are due, the parties shall file a comprehensive joint outline of all of the
issues, including sub-issues, to be decided in the final Initial Determination.” A
comprehensive Joint Outline was also required with the parties’ reply briefs. See GR 11.
Yet, ensnarement does not appear in the parties’ Joint Outlines. See Joint Outline of
Issues to Be Decided in the Final Initial Determination (EDIS Doc. ID No. 742980); Joint
Outline of Issues to Be Decided in the Final Initial Determination (EDIS Doc. ID No.
743654).
337

PUBLIC VERSION

ensnares OHD’s hypothetical claim 24 for the same reasons as claim 18.”).
CGI’s arguments are unpersuasive. None of the cited art is close enough to the
claimed subject matter to be ensnared by the DOE. See CX-0609 (Williams RWS) at
Q/A 207. There are many differences between the alleged prior art and the scope of the
asserted claims, even under the DOE. The difference between the subject matter of the
claims and the alleged prior art is not limited to the claim limitations for which the DOE
applies, and thus the inclusion of such an equivalent within the scope of the claim would
not ensnare the alleged prior art.
CGI does not argue that Gregori discloses, or suggests, the majority of limitations
from the asserted claims. Indeed, CGI’s proposed combination using Gregori differs
from the asserted claims in numerous ways not related to whether communications occur
indirectly or over the internet as set forth above. See CX-0609 (Williams RWS) at Q/A
208.
OHD’s proposed hypothetical claims demonstrate that the prior art is not
ensnared. See CX-0609 (Williams RWS) at Q/A 207. For example, the only changes
needed to capture the same scope as the doctrine of equivalents for this limitation would
be to clarify that transmissions can be direct or indirect by changing the following:
•

“operable for wireless communication” to “operable for direct or indirect
wireless communication;”

•

“transmit signals to” to “transmit signals directly or indirectly to;”

•

“transmissions” to “direct or indirect transmissions;”

•

“signal from” to “signal directly or indirectly from;” and

•

“operable to communicate with” to “operable to communicate directly or
indirectly with.”

See CX-0609 (Williams RWS) at Q/A 210.
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This would result in hypothetical claims, with additions of “direct or indirect,” or
“directly or indirectly.” See CX-0609 (Williams RWS) at Q/A 211; CDX-0010C.05-08.
For claim 18 of the ‘718 patent, CGI also argues that OHD’s application of the
DOE to the obstruction detection unit ensnares the prior art. See Resp. Br. at 293-95.
The scope of the asserted claims under the DOE is the mere difference between
having an obstruction detector transceiver located internally to an arbitrary housing, and
having a transceiver without a specific location (i.e., with respect to a housing
containing). See CX-0609 (Williams RWS) at Q/A 212.
The only changes needed literally to capture the same scope as the DOE for this
limitation would be to clarify that transmissions can be direct or indirect by changing the
following:
•

•

“said at least one of said barrier status indicating unit and obstruction
detection unit including an RF transceiver” to “said at least one of said
barrier status indicating unit and obstruction detection unit including an
internal or external RF transceiver;” and
“an obstruction detector transceiver” to “an internal or external obstruction
detector transceiver.”

This would result in hypothetical claims adding “internal or external.” See CX0609 (Williams RWS) at Q/A 214; CDX-0010C.010-012.
In any event, as noted, none of the cited art is close enough to the claimed subject
matter to be ensnared by the DOE. See CX-0609 (Williams RWS) at Q/A 207.
E.

Patentability Under 35 U.S.C. § 101

Respondent argues that the asserted claims of the ‘718 and ‘895 patents are patent
ineligible under section 101 of the Patent Act. See Resps. Br. at 263-67. Complainants
disagree. See Compls. Br. at 274-77.
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For the reasons set forth below, respondents have not shown that the asserted
claims of the ‘345 and ‘935 patents are patent ineligible under section 101.
1.

Applicable Law

In Alice Corp. Pty. Ltd. v. CLS Bank International, the Supreme Court reaffirmed
a two-step inquiry to determine whether claims “are directed to a patent-ineligible
concept” under section 101, such as an abstract idea. 573 U.S. 208, 218 (2014). Step one
“look[s] at the focus of the claimed advance over the prior art to determine if the claim’s
character as a whole is directed to excluded subject matter.” Koninklijke KPN N.V. v.
Gemalto M2M GmbH (“KPN”), 942 F.3d 1143, 1149 (Fed. Cir. 2019). The Federal
Circuit has “caution[ed] against ‘overgeneralizing claims’ in the § 101 analysis,
explaining that characterizing the claims at ‘a high level of abstraction’ that is ‘untethered
from the language of the claims all but ensures that the exceptions to § 101 swallow the
rule.’” TecSec, Inc. v. Adobe Inc., 978 F.3d 1278, 1294 (Fed. Cir. 2020) (quoting Enfish,
LLC v. Microsoft Corp., 822 F.3d 1327, 1337 (Fed. Cir. 2016)). At step one, a court
cannot “disregard elements of the claims at issue that the specification makes clear are
important parts of the claimed advance in the combination of elements.” Id. Claims that
are “directed to a specific improvement in the capabilities of computing devices” are not
abstract, and the Alice inquiry ends. Core Wireless, 880 F.3d at 1361.
Even if the claims are directed to ineligible material at step one, the claims are
nonetheless eligible at step two if the claims add “an ‘inventive concept.’” Alice, 573
U.S. at. 217-18. “[A]n inventive concept can be found in the non-conventional and nongeneric arrangement of known, conventional pieces.” BASCOM Global Internet Servs. v.
AT&T Mobility LLC, 827 F.3d 1341, 1350 (Fed. Cir. 2016). The party challenging the
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claims must establish that the additional elements, individually or in combination, do not
“involve more than performance of well-understood, routine, and conventional activities
previously known to the industry.” Aatrix Software, Inc. v. Green Shades Software, Inc.,
882 F.3d 1121, 1128 (Fed. Cir. 2018). “The question of whether a claim element or
combination of elements is well-understood, routine and conventional to a skilled artisan
in the relevant field is a question of fact … [that] must be proven by clear and convincing
evidence.” Berkheimer v. HP Inc., 881 F.3d 1360, 1368 (Fed. Cir. 2018).
2.

Patentability
a.

Whether the Asserted Claims Are Directed to an
Abstract Idea

The ‘718 and ‘895 patents are directed to an improvement in remotely-controlled
barrier operating systems that enables important status information to be transmitted
without wasting power. See CX-0609C (Williams RWS) at Q/A 173. The specification
discusses the desirability of communicating status information of a barrier (e.g., open,
closed, moving) in various remote monitoring scenarios. See JX-0002 (‘718 patent) at
2:47-53, 6:63-7:28, 7:31-45; CX-0560C (Williams WS) at Q/A 35-36. In the commercial
context, it may be desirable to monitor barrier (e.g., garage door) information by
“maintenance, security or service personnel.” See JX-0002 (‘718 patent) at 2:17-24; CX0560C (Williams WS) at Q/A 35.
Yet, constant monitoring created a power consumption problem, especially over
long ranges. See JX-0002 (‘718 patent) at 1:40-47: 5:62-6:11, 7:50-61; CX-0609
(Williams RWS) at Q/A 174, 175 (“an idle garage door opener will consume 43,800
watts per year”). The patented solution improves power conservation by only activating
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the obstruction detection unit when needed. See JX-0002 (‘718 patent) at 6:12-42; CX0560C (Williams WS) at Q/A 36; CX-0609 (Williams RWS) at Q/A 173. As discussed
in the specification (and captured by the asserted claims), it remains in a “low power”
mode and is only activated to a higher power upon receipt of a signal indicating that the
barrier has moved. See JX-0002 (‘718 patent) at 4:7-11, 6:34-41, 7:39-45. Once
“energized,” the obstruction detection unit will determine whether there is an obstruction
in the doorway, and if so, communicate that information. See JX-0002 (‘718 patent) at
6:28-62.
Given the foregoing, CGI’s argument that the asserted claims are directed to more
than the abstract idea of “wirelessly communicating signals within a mobile barrier
system” is incorrect.
Indeed, the claims present an improvement with respect to the technology by
enabling remote or unattended operation and monitoring in a timely, power-efficient way.
See Olympus Corp. v. Maxell, Ltd., No. CV 18-216 (MN), 2018 WL 5962471, at *6 (D.
Del. Nov. 14, 2018) (claims directed to “different modes of operation and power
consumption” were non-abstract because they improved camera technology by
addressing the “battery-consumption problems” in the prior art); SIPCO, 939 F.3d at
1304, 1311.
Furthermore, CGI oversimplifies the claims and does not take into account the
low power consumption feature that the specification makes clear is a critical part of the
claimed advance. See TecSec, 978 F.3d at 1294; Enfish, 822 F.3d at 1337. Additionally,
the claims recite more than simply changing wired signals to wireless and thus
Chamberlain, 935 F.3d at 1348, is again inapposite. The asserted claims are an improved
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operator system with various features, including enabling unattended operation in an
energy-efficient fashion.
Finally, Dr. Heegard’s admission as to the differences between the claimed
subject matter and prior art systems itself confirms patent eligibility. Asked about the
subject matter of the claims compared to the prior art, Dr. Heegard volunteered that
“initially we tried to find a single reference, but this is a fairly complicated patent,
especially considering the various claim constructions of it, and so we settled for
combining certain patents to come up with” a patchwork of prior art. See Heegard Tr.
730. As the Federal Circuit noted in EcoServices:
[W]e do not have the situation where there was a pre-existing system
being used to which only a known feature, similar to features previously
determined to be abstract, was added. Instead, here, the system itself is
new. See Research Corp. Techs. v. Microsoft Corp., 627 F.3d 859, 869
(Fed. Cir. 2010) (“[I]nventions with specific applications or improvements
to technologies in the marketplace are not likely to be so abstract that they
override the statutory language and framework of the Patent Act.”).
EcoServices, LLC v. Certified Aviation Servs., LLC, 830 F. App’x 634, 645 (Fed. Cir.
2020).
b.

Inventive Concept

“The second step of the Alice test is satisfied when the claim limitations involve
more than performance of ‘well-understood, routine, [and] conventional activities
previously known to the industry.’” Berkheimer v. HP Inc., 881 F.3d 1360, 1367 (Fed.
Cir. 2018). The asserted claims are eligible at step two because the elements add an
inventive concept to the purported abstract idea. CGI did not meet its burden to show
that that the claimed configuration of components was conventional by clear and
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convincing evidence.
Unlike the ineligible claims in Chamberlain that merely limited the abstract idea
of communicating information wireless to the field of movable barrier operators, 935
F.3d at 1348, the asserted claims here are eligible at least because they recite a specific
and inventive way of implementing a wireless communication scheme that improves the
functioning of remotely-controlled barrier operator systems (e.g., by allowing status
information to be monitored while conserving power). See CX-0609C (Williams RWS)
at Q/A 173-75, 179-80. Whereas the Chamberlain claims used conventional “off-theshelf technology for its intended purpose” to communicate information wirelessly, 935
F.3d at 1348, the specific combination of components claimed here (including a “base
controller,” “remote controller,” “obstruction detection unit,” and others) are configured
in an unconventional way to communicate barrier status information while managing
power consumption, something not in the prior art. CX-0609C (Williams RWS) at Q/A
179-80. As Dr. Heegard testified, he “tried to find a single reference, but this is a fairly
complicated patent,” which itself demonstrates the unconventional nature of the claims.
See Heegard Tr. 730.
Accordingly, it has not been shown that the asserted claims of the ‘718 and ‘895
patents are directed toward ineligible subject matter under section 101 of the Patent Act.
VII.

Conclusions of Law
1. The Commission has subject matter, personal, and in rem jurisdiction in

this investigation.
2. The Accused Products have been imported or sold for importation into the
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United States.
3. The Accused Products infringe the asserted claims of the following
patents: U.S. Patent No. 8,970,345; U.S. Patent No. 9,483,935; U.S. Patent No.
7,180,260; U.S. Patent No. 7,956,718; and U.S. Patent No. 8,410,895.
4. The domestic industry requirement has been satisfied with respect to the
following patents: U.S. Patent No. 8,970,345; U.S. Patent No. 9,483,935; U.S. Patent
No. 7,180,260; U.S. Patent No. 7,956,718; and U.S. Patent No. 8,410,895.
5. It has not been shown by clear and convincing evidence that the asserted
claims of the following patents are invalid: U.S. Patent No. 8,970,345; U.S. Patent
No. 9,483,935; U.S. Patent No. 7,180,260; U.S. Patent No. 7,956,718; and U.S.
Patent No. 8,410,895.
6. It has not been shown by clear and convincing evidence that the asserted
claims of the following patents are patent ineligible under 35 U.S.C. § 101: U.S.
Patent No. 8,970,345; U.S. Patent No. 9,483,935; U.S. Patent No. 7,180,260; U.S.
Patent No. 7,956,718; and U.S. Patent No. 8,410,895.
VIII. Initial Determination on Violation
Accordingly, it is the INITIAL DETERMINATION of the undersigned that a
violation of section 337 (19 U.S.C. § 1337) has occurred in the importation into the
United States, the sale for importation, or the sale within the United States after
importation, of certain movable barrier operator systems and components thereof that
infringe the asserted claims of U.S. Patent No. 8,970,345; U.S. Patent No. 9,483,935;
U.S. Patent No. 7,180,260; U.S. Patent No. 7,956,718; and U.S. Patent No. 8,410,895.
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Further, this Initial Determination, together with the record of the hearing in this
investigation consisting of (1) the transcript of the hearing, with appropriate corrections
as may hereafter be ordered, and (2) the exhibits received into evidence in this
investigation, is CERTIFIED to the Commission.
In accordance with 19 C.F.R. § 210.39(c), all material found to be confidential by
the undersigned under 19 C.F.R. § 210.5 is to be given in camera treatment.
The Secretary shall serve a public version of this Initial Determination upon all
parties of record and the confidential version upon counsel who are signatories to the
Protective Order, as amended, issued in this investigation.
Pursuant to 19 C.F.R. § 210.42(h), this Initial Determination shall become the
determination of the Commission unless a party files a petition for review pursuant to
§ 210.43(a) or the Commission, pursuant to § 210.44, orders on its own motion a review
of the ID or certain issues herein.
IX.

Recommended Determination on Remedy and Bonding
This is the recommended determination of the administrative law judge on

remedy and bonding.
The administrative law judge must issue a recommended determination
concerning the appropriate remedy in the event that the Commission finds a violation.
See 19 C.F.R. § 210.42(a)(1)(ii). That recommendation is contained herein below.
Nevertheless, the Commission did not authorize the administrative law judge to take
public interest evidence or to provide findings and recommendations concerning the
public interest. Thus, in accordance with the usual Commission practice and the
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applicable Commission Rule, only the Commission can determine the role that public
interest factors may play in this investigation. See 19 C.F.R. § 210.50(b)(1).
A.

Limited Exclusion Order

The Commission has broad discretion in selecting the form, scope, and extent of
the remedy in a section 337 proceeding. Viscofan, S.A. v. United States Int’l Trade
Comm’n, 787 F.2d 544, 548 (Fed. Cir. 1986). A limited exclusion order directed to
respondents’ infringing products is among the remedies that the Commission may
impose. See 19 U.S.C. § 1337(d).
Complainants argue:
OHD requests that the Commission issue a permanent limited
exclusion order specifically directed to CGI, its subsidiaries, related
companies, agents, and affiliates, including suppliers that import
infringing moveable barrier operator systems and components thereof on
behalf of CGI from, among other things, engaging in the importation, sale
for importation, marketing, advertising, offering for sale, offering for
lease, sale after importation, lease after importation, distribution, use after
importation, licensing, and/or other transfers within the United States after
importation of the Accused Products that infringe any claim of the
Asserted Patents. If CGI is found to have violated Section 337, the statute
provides that an exclusion order “shall” issue. 19 U.S.C. § 1337(d)(1).
The Commission has “broad authority” to stop Respondent’s unfair trade
practices. See Suprema, Inc. v. ITC, 796 F.3d 1338, 1350 (Fed. Cir.
2015). To that end, the Commission’s practice is to issue an exclusion
order covering all infringing products. Certain Hardware Logic
Emulation Sys & Components Thereof, Inv. No. 337-TA-383, Comm’n
Op., 1998 ITC LEXIS 63, at *31-32 (Apr. 1, 1998).
Compls. Br. at 288.
Respondent argues:
As set forth above, no remedial order should issue because there is
no violation of section 337. To the extent the Commission issues any
remedial order, however, it should be limited to the specific products
found to violate section 337 and expressly exclude any products not found
to violate section 337, including CGI’s alternative designs. Certain
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Access Control Sys. & Components Thereof, Inv. No. 337-TA-1016,
Comm’n Op., 2019 WL 8110389 at *21–22 (Oct. 1, 2019) (excluding
redesigns from remedial orders); Certain Motorized Vehicles &
Components Thereof, Inv. No. 337-TA-1132, Notice of Comm’n
Determination, 2020 WL 8024941, at *1 (Dec. 22, 2020) (modifying
remedial orders to exempt respondents’ redesigned products).
Further, in the event the Commission issues an exclusion order, to
protect consumers who use the accused products under existing service
and warranty contracts against unnecessary disruption, CGI should be
permitted to continue servicing, repairing, and replacing any products sold
before an exclusion order issues. Because it is well settled that remedial
relief is prospective, and not intended to punish U.S. consumers who
previously purchased accused products, the Commission routinely
includes this exception. E.g., Certain Mobile Devices, Associated
Software, and Components Thereof, Inv. No. 337-TA-744, Notice of
Comm’n Final Determination at 3 (May 18, 2012) (providing exception
for “service, repair or replacement articles for use in servicing, repairing
or replacing mobile devices under warranty or insurance contract”);
Certain Combination Motor and Transmission Sys. and Devices Used
Therein, and Prods. Containing the Same, Inv. No. 337-TA-561, Pub. No.
4130, Initial and Recommended Determinations at 193 (Feb. 13, 2007)
(exclusion order should not reach third-party customers who already
purchased products; exempting components for use in repair and
replacement).
Finally, in the event the Commission issues an exclusion order, it
should include the standard provision allowing CGI to certify, pursuant to
procedures to be specified by CBP, that CGI is familiar with the terms of
the order, that it has made appropriate inquiry, and that, to the best of its
knowledge and belief, the products being imported are not excluded from
entry under the order. Certification provisions are appropriate where, as
here, CBP may be “unable to easily determine by inspection whether an
imported product violates a particular exclusion order.” Certain Digital
Televisions & Certain Prods. Containing Same & Methods of Using Same,
Inv. No. 337-TA-617, Comm’n Op. at 11 (Apr. 23, 2009).
Resp. Br. at 296-97.
The administrative law judge recommends that in the event the Commission
determines that a violation of section 337 has occurred, and if consideration of the
statutory public interest factors does not require that remedies be set aside or modified,
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the Commission should issue a limited exclusion order covering all of the infringing
articles imported, sold for importation, or sold after importation by respondent and should
apply to respondent’s affiliated companies, parents, subsidiaries or other related business
entities, or their successors or assigns.
Further, in the event the Commission does issue a limited exclusion order in this
investigation, the exclusion order should include a provision that allows the respondent to
certify, pursuant to procedures to be specified by U.S. Customs and Border Protection,
that it is familiar with the terms of the order, that it has made appropriate inquiry, and
that, to the best of its knowledge and belief, the products being imported are not excluded
from entry under the order.
Exceptions for service and warranty
Complainants argue, “CGI has wholly failed to present any evidence whatsoever
in support of its requested exception for “servicing, repairing, and replacing any products
sold before an exclusion order issues.” Compls. Reply Br. at 115. Respondent argues:
“to protect consumers who use the accused products under existing service and warranty
contracts against unnecessary disruption, CGI should be permitted to continue servicing,
repairing, and replacing any products sold before an exclusion order issues.” Resps. Br.
at 296. Respondent, however, does not cite to any evidence. See Resps. Br. at 296.
Nonetheless, the administrative law judge recommends the exception for existing
service and warranty contracts inasmuch as that is a common Commission practice, and
the purpose of the remedy is not to cause disruption to consumers.
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B.

Cease and Desist Order

Section 337 provides that in addition to, or in lieu of, the issuance of an exclusion
order, the Commission may issue a cease and desist order as a remedy for a violation of
section 337. 19 U.S.C. § 1337(f)(1). The Commission “generally issues a cease and
desist order only when a respondent maintains a commercially significant inventory of
infringing products in the United States.” Certain Ground Fault Circuit Interrupters and
Products Containing Same, Inv. No. 337-TA-615, Comm’n Op. at 24 (Mar. 26, 2009);
Certain Video Game Systems, Accessories, and Components Thereof, Inv. No. 337-TA473, Comm’n Op. at 2 (Dec. 24, 2002).
Complainants argue, inter alia:
Issuance of a CDO is warranted in this Investigation for two
independent reasons. First, as the nation’s largest supplier of garage door
operator products, CGI maintains significant domestic operations in the
U.S. which could undercut the effect of any remedial order. Mulhern Tr.
111:9-12; CX-0557C (Mulhern WS) at Q/A 155; CDX-0003C.6 (Direct
Competition). Second, CGI maintains commercially significant domestic
inventory of the Accused Products totaling more than
Tr. 474:8-15.

CX-0557C (Mulhern WS) at Q/A 27; Vander Veen

Compls. Br. at 289.
Respondent argues:
A cease-and-desist order is only appropriate if there are
“commercially significant” inventories of accused products in the United
States. See Certain Automated Teller Machines, ATM Modules,
Components Thereof and Products Containing Same, Inv. No. 337-TA989, Comm’n Op., 2017 WL 11261374, at *14 (Aug. 3, 2017). “It is the
complainant’s burden to prove that a CDO should issue.” Certain Mobile
Devices, Associated Software, and Components Thereof, Inv. No. 337-TA744, Comm. Op., 2012 WL 3715788, at *16 (June 5, 2012).
OHD has not and cannot meet this burden. The evidence shows
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RX-0669C (Vander Veen RWS) at Q/A 13-14.
. Id. at Q/A 12-14.
Resp. Br. at 297.
For the reasons discussed below, issuance of a cease and desist order (“CDO”) is
warranted in this investigation.
CGI’s Domestic Operations
As an initial matter, the evidence shows that CGI has significant domestic
operations which could undercut the remedy provided by an exclusion order. First, CGI
is a Connecticut corporation with its principal place of business in Oak Brook, Illinois.
See Response to Complaint, ¶ 3.22. Second,
. See,
e.g., Mulhern Tr. 111; CX-0557C (Mulhern WS) at Q/A 155; CDX-0003C.6 (CX-0470C
(Mulhern Report Ex. 6); CX-0472C (Mulhern Report Ex. 8); CX-0473C (Mulhern Report
Ex. 9); CX-0474C (Mulhern Report Ex. 10); CX-0414 (Market Research Reports); CX0393 (Market Research Report). Together, OHD and CGI comprised between
of the U.S. residential operator marketplace between 2016 and
2019. See CX-0557C (Mulhern WS) at Q/A 46; CX-0472C (Mulhern Report Ex. 8).
CGI’s economic expert Dr. Vander Veen further confirmed that
. See Vander Veen
Tr. 473-474. Ms. Mulhern further testified regarding
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See CX-0557C (Mulhern WS) at Q/A 190.
Such significant domestic operations could undercut the remedy provided by an
exclusion order. Under these circumstances, issuance of a CDO is warranted.
CGI’s Inventory
Issuance of a CDO is warranted and necessary in view of CGI’s commercially
significant domestic inventory. As of

, CGI held U.S. inventories of

of the Accused Products across the four brands (i.e., Chamberlain,
Craftsman, LiftMaster, and Raynor). See CX-0557C (Mulhern WS) at Q/A 138; CX0541C (CGI ROG Resps.) at 48-75; CX-0536C (CGI ROG Resps)); Vander Veen Tr.
470. Further, the value of the Accused Products in inventory as of
was

. See CX-0557C (Mulhern WS) at

Q/A 139-42; CX-0501C (Mulhern Report Ex. 37); CX-0541C (CGI’s ROG Resps.) at 4875; Vander Veen Tr. 471.

Id.

Id. CGI’s inventory is commercially significant.
Ms. Mulhern also testified regarding the economic significance of CGI’s domestic
inventory. Comparing the Accused Product inventories on a model-by-model basis to the
average daily sales on both units and revenue basis, CGI’s total U.S. inventories of the
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Accused Products as of

are sufficient to supply
See CX-0557C (Mulhern

WS) at Q/A 143-44. For more than

CGI’s

U.S. inventories were equivalent to

, and CGI maintained

U.S. inventories equivalent to more

for more than

Id. CGI’s expert Dr. Vander Veen confirmed that he
does not dispute that

See Vander Veen Tr.
472-473.
While Dr. Vander Veen opined that CGI’s Accused Product inventories in the
U.S. are not commercially significant (RX-0669C (Vander Veen RWS) at Q/A 12), as
Ms. Mulhern testified,
. See
CX-0557C (Mulhern WS) at Q/A 147. As Ms. Mulhern testified,

,
Id.; see Vander Veen Tr. 474

*

*
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Accordingly, for the reasons discussed above, should a violation be found, the
administrative law judge recommends that the Commission issue a cease and desist order
as to respondent CGI.
C.

Bond

Pursuant to section 337(j)(3), the administrative law judge and the Commission
must determine the amount of bond to be required of a respondent, during the 60-day
Presidential review period following the issuance of permanent relief, in the event that
the Commission determines to issue a remedy. The purpose of the bond is to protect the
complainant from any injury. 19 U.S.C. § 1337(j)(3); 19 C.F.R. §§ 210.42(a)(1)(ii),
210.50(a)(3).
When reliable price information is available, the Commission has often set bond
by eliminating the differential between the domestic product and the imported, infringing
product. Certain Microsphere Adhesives, Processes for Making Same, and Products
Containing Same, Including Self-Stick Repositionable Notes, Inv. No. 337-TA-366,
Comm’n Op. at 24 (1995). In other cases, the Commission has turned to alternative
approaches, especially when the level of a reasonable royalty rate could be ascertained.
Certain Integrated Circuit Telecommunication Chips and Products Containing Same,
Including Dialing Apparatus, Inv. No. 337-TA-337, Comm’n Op. at 41 (1995). A 100
percent bond has been required when no effective alternative existed. Certain Flash
Memory Circuits and Products Containing Same, Inv. No. 337-TA-382, USITC Pub. No.
3046, Comm’n Op. at 26-27 (July 1997) (a 100% bond imposed when price comparison
was not practical because the parties sold products at different levels of commerce, and
the proposed royalty rate appeared to be de minimis and without adequate support in the
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record).
Complainants argue, inter alia:
A bond of 100% is appropriate in this Investigation because (i)
Overhead Door and CGI are direct competitors, such that sales during the
Presidential Review Period would injure Overhead Door; (ii) there are no
license agreements that OHD has entered into respecting the relevant
technology to set a reasonable royalty rate; and (iii) calculation of a price
differential is infeasible.
Compls. Br. at 293.
Respondent argues, inter alia:
Even if the Commission orders remedial relief, OHD is not entitled
to any bond. First, OHD bears the burden of proof on bonding, and cannot
demonstrate that a bond is necessary to protect the alleged domestic
industry products from unfair importation during the Presidential Review
Period. See, e.g., Certain Rubber Antidegradants, Components Thereof &
Prods. Containing Same, Inv. No. 337-TA-533, Pub. No. 3975, Comm’n.
Op. at 40 (April 2008); Certain Coenzyme Q10 Prods. and Methods of
Making Same, Inv. No. 337-TA-790, Initial and Recommended
Determination (Sept. 27, 2012) (recommending Commission not impose a
bond because complainant failed in its burden to demonstrate the
appropriate bond amount); Certain Mobile Telephones and Wireless
Commc’n Devices Featuring Digital Cameras, and Components Thereof,
Inv. No. 337-TA-703, Initial and Recommended Determination (Jan. 24,
2011) (same); Certain Digital Video Receivers & Related Hardware &
Software Components, Initial Determination, Inv. No. 337-TA-1103 (June
4, 2019) (“Here, as in the 1001 Investigation, [complainant] has not
satisfied its burden of establishing a need for a bond.”). A bond is thus not
appropriate on this basis alone.
Second, the evidence has established that the proper bond amount
is 0%. RX-0669C (Vander Veen RWS) at Q/A 25-26, 28. “When reliable
price information is available, the Commission has often set the bond by
eliminating the differential between the domestic product and the
imported, infringing product.” See, e.g., Certain Gaming & Ent.
Consoles, Related Software, & Components Thereof, Inv. No. 337-TA-752
(May 7, 2012) (citing Certain Microsphere Adhesives, Processes for
Making Same, and Products Containing Same, Inv. No. 337-TA-366,
Comm’n Op. at 24 (1995)). Where the record evidence demonstrates that
the average selling price of the accused products is greater than the
average selling price of the domestic industry products, the Commission
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sets the bond at 0%. Certain Access Control Systems and Components
Thereof, Inv. No. 337-TA-1016, Comm’n. Op. at 39-44 (Aug. 21, 2018);
Certain Access Control Sys. & Components Thereof, Recommended
Determination on Remedy & Bond, Inv. No. 337-TA-1016, 2017 WL
11198849, at *6 (Oct. 23, 2017); Certain Table Saws Incorporating Active
Injury Mitigation Technology and Components Thereof, Inv. No. 337-TA965, Comm’n Op. at 15 (Jan. 27, 2017). That is the case here. The record
has shown that the average selling price of the Accused Products is
greater than the alleged Domestic Industry products. Accordingly, as Dr.
Vander Veen testified, a price comparison is appropriate, and no bond is
economically reasonable. RX-0669C at Q/A 25-26, 28.
See Resp. Br. at 297-99.
As discussed below, a bond of 100% is appropriate in this investigation because
(i) Overhead Door and CGI are direct competitors, such that sales during the Presidential
Review Period would injure Overhead Door; (ii) there are
respecting the relevant technology to set a reasonable royalty rate;
and (iii) calculation of a price differential is infeasible.
First, the record evidence demonstrates the head-to-head nature of competition
between OHD’s domestic industry products and CGI’s Accused Products:
•
•

OHD and CGI together account for approximately
of the residential
operator marketplace and approximately
of the commercial operator
marketplace. As a result, any sales by CGI are likely to come at OHD’s expense.

•

See CX-0557C (Mulhern WS) at Q/A 155; CDX-0003C.6 (CX-0470C (Mulhern Report
Ex. 6)); CX-0472C (Mulhern Report Ex. 8); CX-0473C (Mulhern Report Ex. 9); CX356
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0474C (Mulhern Report Ex. 10); CX-0327C (Market Share Trend); CX-0411 (Garage
Door Openers at Lowes); CX-0388 (Home Depot Garage Door Openers).
Thus, there is direct competition between CGI’s Accused Products and OHD’s
domestic industry products, which suggests that there would be injury to OHD in the
form of displaced sales. See CX-0557C (Mulhern WS) at Q/A 153; Vander Veen Tr. 474

Thus, a bond is necessary to
protect OHD from that injury.

. See CX-0557C (Mulhern WS) at Q/A 195196; Vander Veen Tr. 475.
Third, as discussed below, a price differential analysis is not feasible in this
investigation. The Products-at-Issue (Accused Products and domestic industry products)
number in the multiple hundreds, and span a wide range of products across a wide variety
of categories including: transmitters, residential operators, commercial operators, wall
mount operators, radio jackshaft operators, and wall consoles. See CX-0557C (Mulhern
WS) at Q/A 159; Vander Veen Tr. 476-477. These categories are comprised of at least
of domestic industry products and

distinct models of Accused

Products. See CX-0557C (Mulhern WS) at Q/A 159. Moreover, even within product
categories, differences in classification and a wide disparity of models, features and
prices complicate an analysis of price differentials. Id. Further, the Products-at-Issue are
sold across a variety of distribution channels with differing levels of discounts, leading to
a wide variation in pricing even within the same product model. Id.
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As Ms. Mulhern testified, the average selling prices of the domestic industry
products and Accused Products varies widely across product categories. See CX-0557C
(Mulhern WS) at Q/A 160. For example,

Id.; CX-0500C (Mulhern
Report Ex. 36). Similarly, for the Accused Products, CGI’s average selling prices in Q3
2020 ranged from
operator product. Id. Moreover, as Ms. Mulhern testified and as CGI’s corporate
representative
. See
CX-0557C (Mulhern WS) at Q/A 165; CX-0551C (Fitzgerald Dep. Tr.) 96, 80-81, 97100.
See CX-0557C (Mulhern WS) at Q/A 166 (

As Ms. Mulhern testified, classifying products across categories is not
economically meaningful, as OHD and CGI use different categories to classify the
domestic industry products and the Accused Products in many instances. See CX-0557C
(Mulhern WS) at Q/A 168. Even within product categories, there are large number of
distinct product models with a range of prices corresponding to differences in features
and functionality. Id. For example, in 2020, OHD’s sales of domestic industry products
were comprised of more than
of residential operators and

of garage door operators including
of commercial operators. Id. Similarly,

CGI sales of the Accused Products in 2020 were comprised of approximately
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of accused garage door operators and radio jackshaft operators. Id. The garage door
operator products are differentiated by feature set along a variety of dimensions,
including motor type, drive type, mount type (i.e., ceiling mounted or wall mounted),
lifting force, soft start/stop, accessories, encryption technology, motion detector lighting,
reversing system, Wi Fi connectivity, speed, quietness, warranty, rail type, and size. Id.
These feature differences contribute to a wide range in pricing across product
models even within a product category. For example, as OHD’s residential operators
CGI’s
garage door operators ranged in price from
See CX-0557C (Mulhern WS) at Q/A 170; CDX0003C.7 (CX-0470C (Mulhern Report Ex. 6) (citing evidence). OHD’s transmitters and
wireless keypads

, while CGI’s

transmitters and wireless keypads ranged in price from a low of

to a high of

. See

CX-0557C (Mulhern WS) at Q/A 171; CX-0507C (Mulhern Report Ex. 43).
Additionally, OHD and CGI sell the products at issue across a variety of
distribution channels, including at the wholesale level to distributors, dealers and retailers
and direct to consumers at the retail level. See CX-0557C (Mulhern WS) at Q/A 172.
Specifically,
.
Id. Thus, differences in discounts and rebate levels lead to significant differences even
within product models. Id. For example,
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Id. at Q/A
174; CDX-0003C.8 (CX-0325C (Spreadsheet re: Invoices)).
An analysis of the top 10 selling products on a volume basis further confirms a
wide range of prices across customers and distribution channels. For example, the
minimum price of a model
. See CX-0557C (Mulhern WS) at
Q/A 175; CX-0511C (Mulhern Report Ex. 47). Similarly, the minimum price of a

Id. The minimum price of a

Id.
Moreover, as Ms. Mulhern testified and CGI’s corporate representative
confirmed, the

See CX0557C (Mulhern WS) at Q/A 179; CX-0551C (Fitzgerald Dep. Tr.) 80-81. CGI’s
corporate representative Mr. Fitzgerald further testified that

See CX-0557C (Mulhern WS) at
Q/A 179; CX-0551C (Fitzgerald Dep. Tr.) 102, 106-108. Finally, a review of publicly
available information confirms significant disparities in pricing with respect to particular
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product models. For example, Chamberlain’s B1381 product, an accused garage door
operator, retails for $299 at Lowe’s, $328 at Home Depot, and $360 at Ace Hardware.
See CX-0557C (Mulhern WS) at Q/A 180.
Respondent argues, “The record has shown that the average selling price of the
Accused Products is greater than the alleged Domestic Industry products. Accordingly,
as Dr. Vander Veen testified, a price comparison is appropriate, and no bond is
economically reasonable.” Resp. Br. at 299 (citing RX-0669C at Q/A 25-26, 28).
As Ms. Mulhern testified, Dr. Vander Veen’s weighted average selling price
analysis is flawed because: i) it relies critically on the classification of products into
categories, notwithstanding the fact that OHD and CGI classify their products differently;
and ii) Dr. Vander Veen’s analysis fails to take into account differences in the underlying
product mix and in sales by distribution channel. See CX-0557C (Mulhern WS) at Q/A
183. Such errors prevent Dr. Vander Veen’s price comparisons from being economically
meaningful. Id.
Moreover, while Ms. Mulhern did analyze the average selling price on a modelby-model analysis in concluding that calculation of a price differential was infeasible, Dr.
Vander Veen confirmed at the evidentiary hearing that he did not attempt a price
comparison on a model-by-model basis, instead comparing prices solely by grouping all
of the Products-at-Issue into five arbitrary product categories which do not account for
the wide range of product categories used by the parties. See Vander Veen Tr. 477.
Specifically, while Dr. Vander Veen categorizes the Products-at-Issue into five groups,
OHD actually categorizes its products into several different groupings,
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. See CX-0557C (Mulhern WS) at Q/A
185; CX-0470C (Mulhern Report Ex. 6); CX-0471C (Mulhern Report Ex. 7). CGI
categorizes its products differently, including garage door operators, radio jackshaft
operators, gate operators, transmitters, receivers, and wall controls, among others. Id.
Thus, the Products-at-Issue may fit into more than one category complicating a price
differential analysis in this investigation. See CX-0557C (Mulhern WS) at 186.
Finally, even for products with comparable categories according to the parties,
there are a number of different product models in each category, each of which includes a
number of different features leading to significant variations in pricing, and Dr. Vander
Veen’s average selling price calculation is critically dependent on his implicit assumption
that the underlying product mix for OHD and CGI is identical. See CX-0557C (Mulhern
WS) at Q/A 188. Additionally, there is still a significant variation in pricing even within
these sub-categories. For example, OHD

. Id. at Q/A 188;
CX-0507C (Mulhern Report Ex. 43). Further, while OHD and CGI generally
, as Ms. Mulhern testified, an
analysis of average selling prices across distribution channels implicitly assumes that

. See CX-0557C (Mulhern WS) at Q/A 192-93. Here however, there is no
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evidence that

. Id.; CDX-0003C.9 (Distribution Channel
Price Impact).
Thus, a price differential analysis is not feasible in this investigation.
*

*

*

Accordingly, it is the recommendation of the administrative law judge that a bond
rate of 100 percent (100%) should be imposed during the Presidential review period.
X.

Order
To expedite service of the public version of this document, the parties shall file a

joint proposed public version, on the date and in the manner required by Order No. 11.

David P. Shaw
Administrative Law Judge
Issued: September 14, 2021
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