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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of
CERTAIN VAPORIZER CARTRIDGES
AND COMPONENTS THEREOF

ORDER NO. 65:

Inv. No. 337-TA-1211

INITIAL DETERMINATION GRANTING COMPLAINANT
JUUL LABS INC.’S MOTION FOR SUMMARY
DETERMINATION THAT THE DEFAULTING
RESPONDENTS HAVE VIOLATED SECTION 337, AND
RECOMMENDED DETERMINATION ON REMEDY AND
BOND [MOTION DOCKET NO. 1211-062]
(October 14, 2021)

I.

INTRODUCTION
On March 19, 2021, pursuant to Commission Rule 210.18, Complainant Juul Labs Inc.

(“JLI”) filed a motion for summary determination (“MSD”) together with a memorandum of law
in support (“Memorandum”) that the following 18 respondents have violated Section 337 of the
Tariff Act of 1930, as amended, through the importation into the United States, sale for
importation into the United States, and/or sale within the United States after importation of
certain vaporizer cartridges and components thereof that infringe U.S. Patents Nos. D842,536
(“D’536 Patent”), D858,868 (“D’868 patent”), D858,869 (“D’869 patent”), and D858,870
(“D’870 patent”) (collectively, “Asserted Patents”): (1) 101 Smoke Shop, Inc. (“101 Smoke
Shop”); (2) Eon Pods LLC (“Eon Pods”); (3) Jem Pods, U.S.A. (“Jem Pods”); (4) Sky
Distribution LLC (“Sky Distribution”); (5) Vapers & Papers, LLC (“Vapers & Papers”); (6)
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Access Vapor LLC d/b/a Cali Pods (“Access Vapor”); 1 (7) eLiquid Stop; (8) Shenzhen Apoc
Technology Co., Ltd. (“Shenzhen Apoc”); (9) Shenzhen Ocity Times Technology Co., Ltd.
(“Shenzhen Ocity”); (10) Evergreen Smokeshop; (11) Shenzhen Azure Tech USA LLC f/k/a DS
Vaping P.R.C. (“Shenzhen Azure”); (12) DripTip Vapes LLC (“DripTip Vapes”); (13) Modern
Age Tobacco; (14) Dongguan Hengtai Biotechnology Co., Ltd. d/b/a Mr. Fog (“Dongguan
Hengtai”); (15) Shenzhen Yark Technology Co., Ltd. (“Shenzhen Yark”); (16) Guangdong
Cellular Workshop Electronic Technology Co., Ltd. (“Guangdong Cellular”); (17) Shenzhen
Bauway Technology Ltd. (“Shenzhen Bauway”); and (18) Shango Distribution LLC d/b/a Puff
E-Cig (“Shango Distribution”) (collectively, “Defaulting Respondents”). 2 (Motion Docket No.
1211-062 (Mar. 19, 2021); MSD at 1; Mem. at 1.). 3 Pursuant to Ground Rule 2.4, JLI also
submitted Complainant’s Statement of Undisputed Material Facts (“SUMF”) in support of its
MSD.
As part of its MSD, JLI seeks a summary determination that it satisfies the technical and
economic prongs of the domestic industry requirement. (MSD at 2; Mem. at 54-65.).
Additionally, JLI seeks: (1) a recommended determination for entry of a general exclusion order

1

Access Vapor LLC and Cali Pods were originally identified as two (2) distinct respondents. See 85 Fed.
Reg. 49679-80 (Notice of Investigation) (“NOI”). It now appears that Cali Pods is a business alias of
Access Vapor. (See Commission Investigative Staff (“Staff”) Resp. (“Staff Resp.”) at Ex. 3.).
2

The Commission has found all 18 Respondents in default. (See Doc. ID No. 729529 (Jan. 5, 2021)
(Comm’n determination not to review ID (Order No. 35) finding Respondents 101 Smoke Shop, Eon
Pods, Jem Pods, Vapers & Papers, Sky Distribution, and Guangdong Cellular in default); Doc. ID No.
742979 (May 19, 2021) (Comm’n determination not to review IDs (Order Nos. 62, 63) finding
Respondents Shenzhen Azure, Evergreen Smokeshop, DripTip, Modern Age Tobacco, Dongguan
Hengtai, Shango Distribution, and Shenzhen Yark in default); Doc. ID No. 753007 (Sept. 30, 2021)
(Comm’n determination not to review ID (Order No. 64) finding Respondents Shenzhen Bauway,
Shenzhen Apoc, Access Vapor, eLiquid Stop, and Shenzhen Ocity in default).).

3

JLI certified under Ground Rule 2.2 that it consulted with Staff at least two (2) days before it filed its
MSD, and that Staff reported it would take a position after JLI filed its MSD. (MSD at 2.).
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(“GEO); (2) cease and desist orders (“CDOs”) for Respondents 101 Smoke Shop, Eon Pods, Jem
Pods, Sky Distribution, Vapers & Papers, Access Vapor, eLiquid Stop, Evergreen Smokeshop,
Shenzhen Azure, DripTip Vapes, Modern Age Tobacco, and Shango Distribution; 4 and (3) a
bond for the 60-day Presidential review period set in the amount of 100 percent of entered value.
(See MSD at 2; Mem. at 79-83; see also 19 C.F.R. §§ 210.16, 210.18.).
On April 7, 2021, Commission Investigative Staff (“Staff”) filed its response to JLI’s
MSD (“Staff Response”) in which it supports JLI’s MSD, as well as JLI’s request for remedy
and bond. (See Staff Resp. at 3; Doc. ID No. 739179.). 5
II.

SUMMARY FINDINGS AND RECOMMENDATION
Consistent with 19 C.F.R. 210.42, this decision is issued as an Initial Determination

(“ID”) on Violation and as a Recommendation on Remedy and Bond.
For the reasons discussed in this decision, JLI’s MSD is granted because there are no
material disputes of fact and JLI is entitled to a judgment as a matter of law. The following
recommended findings have been adapted from or adopted from JLI’s SUMF, in addition to
other findings of fact or rulings of law:
1.

JLI is a privately held corporation organized and existing under the laws of the
state of Delaware, with its principal place of business at 1000 F Street,
Washington, D.C. 20004. (SUMF at ¶ 1 (citing Mulhern Decl. at ¶ 18; Jennifer
Maloney, ECigarette Maker Juul Is Moving Base From San Francisco to
Washington, D.C., THE WALL STREET JOURNAL (May 5, 2020), available at
https://www.wsj.com/articles/ecigarette-maker-juul-is-leavingsan-francisco-forwashington-d-c11588640401#:~:text=Juul%20Labs%20Inc.%20is%20moving,at%2Dall%2Dcos

4

JLI is only seeking CDOs for the twelve Defaulting Respondents located in the United States. (See
MSD at 2; Mem. at 79-80.). JLI has not requested CDOs for the six Defaulting Respondents located in
China (i.e., Respondents Shenzhen Apoc, Shenzhen Ocity, Dongguan Hengtai, Shenzhen Yark,
Guangdong Cellular, and Shenzhen Bauway). (Mem. at 79-80.).
5

Staff also filed a response to JLI’s SUMF.
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ts%20culture).).
2.

JLI has satisfied the requirements for subject matter jurisdiction because JLI has
asserted and proven by a preponderance of evidence that the Defaulting
Respondents have violated 19 U.S.C. §1337(a)(1)(B). See Amgen v. U. S. Int’l
Trade, 902 F.2d 1532, 1536 (Fed. Cir. 1990).

3.

JLI has satisfied the requirements for in rem jurisdiction pursuant to Section
337(a)(1)(B), which applies to the “[t]he importation into the United States, the
sale for importation, or the sale within the United States after importation” of
articles that infringe a valid and enforceable United States patent,” because JLI
has proven that each of the Defaulting Respondents imports at least one Accused
Product into the United States and sells for importation and/or after importation at
least one Accused Product. (See Section VI.B, infra.).

4.

JLI has proven by a preponderance of evidence that the Accused Products 6
infringe each of the sole claims of the Asserted Patents in this Investigation. (See
Section VIII.B, infra.).

5.

JLI has proven under Section 337(a)(1)(B)(i) that each of the Defaulting
Respondents has imported, sold for importation, or sold within the United States
after importation, at least one item each of an infringing product or article. (See
SUMF at ¶ 16 (citations omitted).).

6.

JLI has proven that the DI Product 7 practices each of the sole claims of the
Asserted Patents and that it satisfies the technical prong of the Domestic Industry
requirement. (See SUMF at ¶ 21 (citations omitted).).

7.

JLI has proven that it satisfies the economic prong of the Domestic Industry
requirement under 19 U.S.C. § 1337 (a)(3)(A) and (B). (See also Section IX.B.12, infra.).

8.

There is a widespread pattern of unauthorized use of the Asserted Patents such
that a GEO is necessary to prevent circumvention of the relief granted in this case.
This includes the activities of the 18 Defaulting Respondents as well as numerous
other foreign companies whose activities plainly infringe the Asserted Patents and
whose identities are difficult, if not impossible, to determine. (See SUMF at ¶¶

6

The Accused Products are the Puff Pod (101 Smoke Shop), Access Vapor Pod (Access Vapor), Atom
Pod (DripTip Vapes), Stig Pod (DripTip Vapes), 4X Pod (eLiquid Stop), Eonsmoke Pod (Eon Pods), Nic
Pod (Evergreen Smokeshop), Jem Pod (Jem Pods), 4X Pod (Modern Age Tobacco), (Mr. Fog Pod
(Dongguan Hengtai), Again Teel Pod (Shengzhen Apoc), Caesar Pod (Shenzhen Azure), Ocity Pod
(Shenzhen Ocity), Juce Empty Pod (Shenzhen Yark), Sky Pod (Sky Distribution), and Eon Performance
(Vapers & Papers). (See, e.g., Mem. at 51-52.).

7

The DI Product is JLI’s Juulpods™. (Mem. at 54.).
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78-79, 82 (citations omitted).).
9.

III.

JLI requests a bond in the amount of 100%. This is the recommendation of this
decision because no other measure will satisfactorily protect JLI from the harm by
the Defaulting Respondents and the voluminous number of companies that are
misusing JLI’s patents, copying them, and importing and/or selling them in the
United States.

BACKGROUND
A.

Procedural History

JLI filed its complaint on July 10, 2020 (“Complaint”), in which it alleges a violation of
Section 337 based on the importation, sale for importation, and/or sale within the United States
after importation of certain vaporizer cartridges and components thereof that infringe the sole
claim of U.S. Design Patent No. D842,536 (“the D’536 patent”); the sole claim of U.S. Design
Patent No. D858,870 (“the D’870 patent”); the sole claim of U.S. Design Patent No. D858,869
(“the D’869 patent”); and the sole claim of U.S. Design Patent No. D858,868 (“the D’868
patent”). (Compl. at ¶¶ 268, 271, 274, 277.). See also 85 Fed. Reg. 49679 (Aug. 14, 2020).).
On August 14, 2020, the Commission instituted this Investigation pursuant to subsection
(b) of Section 337 of the Tariff Act of 1930, as amended, to determine:
whether there is a violation of subsection (a)(l)(B) of section 337 in the importation
into the United States, the sale for importation, or the sale within the United States
after importation of certain products identified in paragraph (2) by reason of
infringement of the claim of the ’D536 patent; the claim of the ’D870 patent; the
claim of the ’D869 patent; and the claim of the ’D868 patent, and whether an
industry in the United States exists as required by subsection (a)(2) of section 337[.]
See 85 Fed. Reg. 49679-80 (Aug. 14, 2020); 19 C.F.R. § 210.10(b).
The Notice of Investigation (“NOI”) identified the following 49 Respondents: (1) 101
Smoke Shop, Inc.(“101 Smoke Shop”); (2) 2nd Wife Vape; (3) Access Vapor LLC (“Access
Vapor”); (4) All Puff Store; (5) Alternative Pods; (6) Ana Equity LLC (“Ana Equity”); (7) Aqua
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Haze LLC (“Aqua Haze”); (8) Cali Pods; 8 (9) Canal Smoke Express, Inc. (“Canal Smoke”); (10)
CaryTown Tobacco (“CaryTown”); (11) Cigar Road, Inc. (“Cigar Road”); (12) Cloud 99 Vapes;
(13) DripTip Vapes LLC (“DripTip Vapes”); (14) Shenzhen Azure Tech USA LLC f/k/a DS
Vaping P.R.C. (“Shenzen Azure”); (15) eCig-City; (16) Ejuicedb; (17) eLiquid Stop; (18) Eon
Pods LLC (“Eon Pods”); (19) Evergreen Smokeshop; (20) EZFumes; (21) Guangdong Cellular
Workshop Electronic Technology Co., Ltd. (“Guangdong Cellular”); (22) JC Pods; (23) Jem
Pods, U.S.A. (“Jem Pods”); (24) JUULSite Inc. (“JUULSite”); (25) Keep Vapor Electronic Tech.
Co., Ltd. (“Keep Vapor”); (26) Limitless Accessories, Inc. (“Limitless Accessories”); (27)
Midwest Goods, Inc. (“Midwest Goods”); (28) Modern Age Tobacco; (29) Mr. Fog; (30)
Naturally Peaked Health Co. (“Naturally Peaked Health”); (31) Nilkant 167 Inc. (“Nilkant”);
(32) Perfect Vape LLC (“Perfect Vape”); (33) Price Point NY (“Price Point”); (34) Puff E-Cig;
(35) Shenzhen Apoc Technology Co., Limited (“Shenzhen Apoc”); (36) Shenzhen Bauway
Technology Ltd. (“Shenzhen Bauway”); (37) Shenzhen Ocity Times Technology Co., Ltd.
(“Shenzhen Ocity”); (38) Shenzhen Yark Technology Co., Ltd. (“Shenzhen Yark”; (39) Sky
Distribution LLC (“Sky”); (40) Smoker’s Express; (41) The Kind Group LLC (“Kind Group”);
(42) Tobacco Alley; (43) Valgous; (44) Vape Central Group; (45) Vape ‘n Glass; (46)
Vaperistas; (47) Vapers & Papers, LLC (“Vapers & Papers”) ; (48) WeVapeUSA; and (49)
Wireless N Vapor Citi LLC (“Wireless N Vapor Citi”). Fed. Reg. 49680 (Aug. 14, 2020). The
Office of Unfair Import Investigations (“Staff”) is also a party in this Investigation. Id.
On October 5, 2020, Complainant filed a motion to amend the Complaint to correct the

8

As Staff notes, in its MSD and Memorandum, JLI appears to identify Respondent Cali Pods as a
business alias for Respondent Access Vapor. (See MSD at 1 (referring to “Access Vapor LLC D/B/A
Cali Pods”); Mem. at 1, 3 (same); Staff Resp. at 5 n.5, Ex. 3.). As of the date of this ID, JLI has not
moved to correct that Cali Pods is not a distinct respondent entity.
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names and addresses of certain Respondents, which was granted. (Motion Docket No. 1211-022
(Oct. 5, 2020); Order No. 22 (Oct. 21, 2020); see also 85 Fed. Reg. 73748-49 (Nov. 19, 2020)
(Comm’n Notice).). Complainant amended the Complaint and NOI as follows:
(1) amendments to include the true legal names for each of Respondents 2nd Wife
Vape, CaryTown Tobacco, eJuiceDB, EZFumes, Price Point NY, Smoker’s
Express, Tobacco Alley of Midland, Vape ‘n Glass, Naturally Peaked Health Co.,
and Puff E-Cig; (2) corrections to the addresses for Respondents Shenzhen Azure
Tech USA LLC f/k/a DS Vaping P.R.C. and Shenzhen Yark Technology Co., Ltd.;
(3) corrections to reflect that Respondents Limitless Accessories, Inc. and Valgous
are a single legal entity, Limitless Accessories, Inv. d/b/a Valgous; and (4)
corrections to both the name and address for Respondent Mr. Fog.
(Order No. 22 at 1 (Oct. 21, 2020) (emphases added).). 9
Of the 49 Respondents named in the Complaint (and as corrected in the amended
Complaint), 10 the following five (5) Respondents filed notices of intent to default pursuant to
Commission Rule 210.17(h): Shenzhen Bauway (Doc. ID No. 719313 (Sept. 10, 2020));
Shenzhen Apoc (Doc. ID No. 719723 (Sept. 15, 2020)); Access Vapor (Doc. ID No. 719930
(Sept. 17, 2020)); eLiquid Stop (Doc. ID No. 719932 (Sept. 17, 2020)); and Shenzhen Ocity
(Doc. ID No. 721783 (Oct 13, 2020)). An Initial Determination issued finding these
Respondents in default. (See Order No. 64 (Sept. 13, 2021); Doc. ID No. 753007 (Comm’n
determination not to review ID (Sept. 30, 2021).).
Additionally, the Commission terminated: (i) 29 Respondents from the Investigation

9

The Defaulting Respondents at issue in this Initial Determination include Respondents initially
identified in the Complaint as Puff E-Cig and Mr. Fog, the names of which were amended to Shango
Distribution D/B/A Puff E-Cig and Dongguan Hengtai Biotechnology Co., Ltd. D/B/A Mr. Fog,
respectively. (See Motion Docket No. 1211-022 (Oct. 5, 2020) at 2, Ex. B (Amended Compl.).).

10

The amended Complaint is attached as Exhibit B to Skull Shaver’s Motion to Amend the Complaint
and NOI. (See Motion Docket No. at 1211-022 (Oct. 5, 2020).).
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pursuant to Commission Rule 210.21(c) based on consent orders; 11 and (ii) one (1) Respondent,
i.e., Respondent Keep Vapor, from the Investigation pursuant to Commission Rule 210.21(a) due
to JLI’s failure to serve that entity with the Complaint and NOI. 12 The Commission also found
13 Respondents in default for failing to respond to the Complaint and NOI. 13
There are no remaining active Respondents in this Investigation.
JLI seeks the following relief:
1.

An initial determination that Respondents violate Section 337 of the Tariff Act of
1930, as amended, 19 U.S.C. § 1337, through their importation into the United
States, sale for importation, and/or sale within the United States after importation
of vaporizer cartridges and components thereof that infringe the Asserted Patents;

2.

An initial determination that JLI satisfies the domestic industry requirement of 19
U.S.C. § 1337(a)(2) and (3); and

3.

A recommended determination that the Commission: (a) issue a general exclusion
order (“GEO”) pursuant to 19 U.S.C. § 1337(d)(2)(A) and (B) covering vaporizer
cartridges and components thereof that infringe the Asserted Patents (or, if the
ALJ declines to recommend a general exclusion order, then limited exclusion
orders against each of the [Defaulting] Respondents); (b) issue a cease and desist
order pursuant to § 1337(f) to each domestic [Defaulting] Respondent covering
vaporizer cartridges and components thereof that infringe the Asserted Patents;
and (c) set a bond for the Presidential review period at 100% of the entered value
of the infringing vaporizer cartridges and components thereof.

(See MSD at 1-2.).
B.

The Parties
1.

Complainant JLI

Complainant JLI is a privately held corporation organized and existing under the laws of

11

See Doc. ID Nos. 725619 (Nov. 18, 2020), 728725 (Dec. 22, 2020), 729447 (Jan. 4, 2021), 729454
(Jan. 4, 2021), 729516 (Jan. 5, 2021), 731393 (Jan. 21, 2021), 731404 (Jan. 21, 2021), 734089 (Feb. 16,
2021), 734742 (Feb. 22, 2021), 734775 (Feb. 22, 2021), 734806 (Feb. 22, 2021), 736977 (Mar. 15, 2021),
738684 (Apr. 2, 2021).).
12

See Order No. 49 (Feb. 3, 2021); Doc. ID No. 734806 (Feb. 22, 2021).

13

See n.2, supra.
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the state of Delaware. (Compl. at 24; SUMF at ¶ 1.). Its principal place of business is at 1000 F
Street, Washington, D.C. 20004. (SUMF at ¶ 1.). JLI is the owner of the Asserted Patents.
(Compl. at Exs. 2, 4, 6, and 8 (assignment records).).
In 2015, JLI began selling an electronic nicotine delivery system (“ENDS”), the JUUL®
System. (Id. at ¶ 3.). The JUUL System is comprised of three (3) primary parts: (i) a vaporizer
device containing a re-chargeable battery (“JUUL vaporizer device”); (ii) single-use cartridges or
pods that are filled with a nicotine liquid formulation known as “e-liquid” (“JUULpods”); and
(iii) a charger for the JUUL vaporizer device. (See Mem. at 54.).
2.

The Defaulting Respondents

Respondents 101 Smoke Shop, Eon Pods, Jem Pods, Sky Distribution, Vapers & Papers,
Access Vapor, eLiquid Stop, Shenzhen Apoc, Shenzhen Ocity, Evergreen Smokeshop, Shenzhen
Azure, DripTip Vapes, Modern Age Tobacco, Dongguan Hengtai, Shenzhen Yark, Guangdong
Cellular, Shenzhen Bauway, and Shango Distribution (collectively, “Defaulting Respondents”)
each manufacture, import, and/or sell accused vaporizer cartridges. 14 (See generally Compl. at
¶¶ 59-234.).
Respondent 101 Smoke Shop is a domestic company with its principal place of business
in Los Angeles, California. (See Compl. at ¶ 106.). 101 Smoke Shop imports, distributes, and/or
sells accused vaporizer cartridges, including sales through the operation of its website
https://101smokeshop.business.site. (See id. at ¶¶ 107-108.).
Respondent Eon Pods is a domestic company with its principal place of business in
Jersey City, New Jersey. (See id. at ¶ 87.). Eon Pods imports and/or sells accused vaporizer

14

The 18 Defaulting Respondents at issue here comprise the five (5) Respondents that filed Notices of
Intent to Default and the 13 Respondents that failed to respond to the Complaint and NOI. (See n.2,
supra.).
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cartridges, including sales made using the email address eonsmokepods@gmail.com. (See id. at
¶¶ 87-89.).
Respondent Jem Pods is a domestic company with a principal place of business in
Snellville, Georgia. (See id. at ¶ 90.). Jem Pods imports and/or sells accused cartridges
marketed as “Jem Pods,” including by using the email addresses johnwoodsatl@gmail.com and
hello@jempods.com for sales transactions. (See id. at ¶¶ 91-92.).
Respondent Sky Distribution is a domestic company with its principal place of business
in Addison, Illinois. (See id. at ¶ 99.). Sky Distribution imports, distributes, and/or sells accused
cartridges marketed as “Sky Pods,” including through sales made over the website
https://myskypods.com. (See id. at ¶¶ 100-101.).
Respondent Vapers & Papers is a domestic company with a principal place of business in
Schenectady, New York. (See id. at ¶ 196.). Vapers & Papers imports and/or sells accused
products, including through its website https://vapersandpapers.com. (See id.).
Respondent Access Vapor is a domestic company with a principal place of business in
Orlando, Florida. (See id. at ¶ 73.). Access Vapor imports and/or sells accused products
marketed as “Access Vapor” and “Cali Pods.” (See id. at 74; see also Staff Resp. at Ex. 3
(showing Respondent Access Vapor is also the registered owner for the trademark “Cali Pods”).
Respondent eLiquid Stop is a domestic company with a principal place of business in
Glendale, California. (See Compl. at ¶ at ¶ 139.). eLiquid Stop imports and/or sells accused
products, including by sales made over its website https://www.eliquidstop.com. (See id. at ¶¶
141-142.).
Respondent Shenzhen Apoc is a Chinese company with its principal place of business in
Shenzhen, China. (See id. at ¶ 219.). Shenzhen Apoc manufactures and sells accused vaporizer
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cartridges. (See id. at ¶ 220.).
Respondent Shenzhen Ocity is a Chinese company with its principal place of business in
Shenzhen, China. (See id. at ¶ 223.). Shenzhen Ocity manufactures and sells accused vaporizer
cartridges, including accused products marketed as “Ocity Times Empty Pods” sold over the
website https://ocitytimes.en.alibaba.com. (See id. at ¶¶ 224-225.).
Respondent Evergreen Smokeshop is a domestic company with its principal place of
business in Oakland, California. (See id. at ¶ 143.). Evergreen Smokeshop imports and/or sells
accused vaporizer cartridges. (See id. at ¶ 144.).
Respondent Shenzhen Azure is a domestic company with a principal place of business in
Redding, California. (See id. at ¶ 68.). Shenzhen Azure manufactures, imports, distributes,
and/or sells accused vaporizer cartridges, including accused products marketed as “Caesar Pods.”
(See id. at ¶¶ 70-71.).
Respondent DripTip Vapes is a domestic company with a principal place of business in
Plantation, Florida. (See id. at ¶ 131.). DripTip Vapes imports and/or sells accused products,
including by making sales over its website https://www.driptipvapes.com. (See id. at ¶¶ 132134.).
Respondent Modern Age Tobacco is a domestic company with a principal place of
business in Gainesville, Florida. (See id. at ¶ 160.). Modern Age Tobacco imports, distributes,
and/or sells accused vaporizer cartridges. (See id. at ¶ 161.).
Respondent Dongguan Hengtai is a Chinese company with a principal place of business
in Dongguan, China. (See Doc. ID No. 721176 (Oct. 5, 2020) (motion to correct corporate name
of Dongguan Hengtai Biotechnology Co., Ltd. D/B/A Mr. Fog); id., Ex. B (Amended Compl.) at
¶ 95).). Dongguan Hengtai manufactures and sells accused vaporizer cartridges that are
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marketed as “Mr. Fog Pods. (See Compl. at 98.).
Respondent Shenzhen Yark is a Chinese company with its principal place of business in
Shenzhen, China. (See id. at ¶ 226.). Shenzhen Yark manufactures and sells accused vaporizer
cartridges, including accused products marketed as “Juce” pods sold over the website
https://yarktech.en.alibaba.com. (See id. at ¶¶ 227-228.).
Respondent Guangdong Cellular is a Chinese company with its principal place of
business in Dongguan City, China. (See id. at ¶ 64.). Guangdong Cellular manufactures and
sells accused products marketed as “JackPod” and “Fit Pod.” (See id. at ¶ 65.).
Respondent Shenzhen Bauway is a Chinese company with a principal place of business
in Shenzhen, China. (See id. at ¶ 221.). Shenzhen Bauway manufactures and sells accused
vaporizer cartridges, including accused products marketed as “CigGo J” pods. (See id. at ¶ 222.).
Respondent Shango Distribution is a domestic company with a principal place of
business in Imlay City, Michigan. (See id. at ¶ 173; see also Doc. ID No. 721176 (correction to
corporate name for Shango Distribution d/b/a Puff E-Cig).). Shango Distribution imports,
distributes, and/or sells accused vaporizer cartridges, including accused products marketed as
“Pin Pods” sold over its website https://puffecig.com. (See Compl. at ¶¶ 174-176.).
IV.

BACKGROUND OF THE TECHNOLOGY AND THE ASSERTED PATENTS
A.

Background of the Technology

The Asserted Patents generally relate to designs of cartridges for vaporizers. (See, e.g.,
Compl. at 229.). ENDS products based on liquid nicotine solutions (also called e-liquid)
vaporize a liquid solution containing nicotine, and allow the user to inhale that solution as an
aerosol. (See id. at 230.). An e-liquid based ENDS product typically includes a storage
compartment that holds the liquid nicotine solution, a heating element that vaporizes the liquid to
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generate an aerosol, and a battery and circuitry to power and operate the heating element. (See
id.). Vaporizers and cartridges have also been used in a non-nicotine context, such as for
cannabidiol (“CBD”). (See id.).
B.

The Asserted Patents

All entitled “Vaporizer Cartridge,” the Asserted Patents are related patents in the same
patent family. (See Compl. at Ex. 1 (D’536 patent), Ex. 3 (D’870 patent), Ex. 5 (D’869 patent),
Ex. 7 (D’868 patent).).
The D’536 patent was filed on July 28, 2016 as U.S. Patent Application Serial No.
35/001,170 (“the ’170 application”). 15 (D’536 patent at (21), (22).). The applications that issued
as the D’868, D’869, and D’870 patents were filed as continuations claiming priority to the ’170
application. (See D’868 patent at (63); D’869 patent at (63); D’870 patent at (63).). The D’536
patent issued on March 5, 2019. (See D’536 patent at (45).). The D’868, D’869, and D’870
patents issued on September 3, 2019. (See D’868 patent at (45); D’869 patent at (45); D’870
patent at (45).).
Consistent with 37 C.F.R. § 1.153, each of the Asserted Patents has only one claim. 37
C.F.R. § 1.153 (With respect to design patents: “More than one claim is neither required nor
permitted.”). Each of the Asserted Patents claims “[t]he ornamental design for a vaporizer
cartridge, as shown and described.” (D’536 patent at 26 (Claim); D’868 at 3 (Claim); D’869 at 3
(Claim); D’870 patent at 3 (Claim).). Each claim is followed by 24 figures (“Figures”).
The Figures in each of the Asserted Patents are identical except for their use of broken
rather than solid lines. (See D’536 patent at Figs. 1.1-4.6 (no broken lines); D’868 patent at Figs.

15

The ’170 application has an international filing date of March 11, 2016. (See D’536 patent at (80); see
also 35 U.S.C. § 384 (filing date).).
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1-24 (broken lines at seam between transparent and opaque segments); D’869 patent at Figs. 124 (broken lines around entire mouthpiece segment); D’870 patent at Figs. 1-24 (broken lines at
mouthpiece end and seam between transparent and opaque segments).). The Figures in the
D’536 patent do not include any broken lines. (See, e.g., D’536 patent at Fig. 4.2.). The broken
lines shown in the D’868, D’869, and D’870 patents indicate certain boundaries and portions of
the vaporizer cartridge that are not claimed by these later issued patents. (See SUMF at ¶ 20; see
also Manuel of Patent Examining Procedure (“MPEP”) at § 1503.02 (“Unclaimed subject matter
may be shown in broken lines for the purpose of illustrating the environment in which the article
embodying the design is used. Unclaimed subject matter must be described as forming no part
of the claimed design or of a specified embodiment thereof.”).). The broken lines depicted in the
D’868, D’869, and D’870 Figures are highlighted in red below.
Figure No. 1: Broken Lines of the D’868, D’869, and D’870 Patents

D’868 patent

D’869 patent

D’870 patent

(D’868 patent at Fig. 2 (annotated); D’869 patent at Fig. 2 (annotated); D’870 patent at Fig. 2
(annotated).).
Each set of the Figures contained in the Asserted Patents include six (6) different views
of four (4) different embodiments of a vaporizer cartridge. (See D’536 Patent at 26
(Description); D’868 patent at 3; D’869 patent at 3 (Description); D’870 patent at 3
(Description); MPEP § 1504.05 (“It is permissible to illustrate more than one embodiment of a
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design invention in a single application. However, such embodiments may be presented only if
they involve a single inventive concept.”).). As JLI notes, “[f]or each of the [Asserted P]atents,
the only distinction between the embodiments is the shape of the ‘notch’ at the interface between
the two halves of the cartridge. (Mem. at 39 n.17; see also Declaration of Joel Delman 16
(“Delman Declaration”) at ¶ 75 (“This modified ‘notch’ is the only distinction among the four
alternate embodiments; the remainder of the design is identical.”).).
Below are figures of the first embodiment of each Asserted Patent, along with a
representative figure of each of the other three (3) alternative embodiments that depicts the
different “notch” shapes.
Figure No. 2: Embodiments of the D’536 Patent

16

Mr. Joel Delman was retained as JLI’s design expert to provide opinions related to the Asserted Patents,
including JLI’s claims of infringement related to these patents and matters related thereto. (See Delman
Decl. at ¶ 2; see also Mem. at 46, 52, 55.). At the time he signed and submitted his Declaration on March
19, 2021, Mr. Delman was the Design Director of Informed Innovation Inc. (Delman Decl. at Ex. 1.).
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(Mem. at 40; D’536 patent at Figs. 1.1-1.6 (Embodiment 1); id. at Fig. at 2.2 (Embodiment 2);
id. at Fig. 3.2 (Embodiment 3); id. at Fig. 4.2 (Embodiment 4).).
Figure No. 3: Embodiments of the D’868 Patent

(Mem. at 40; D’868 patent at Figs. 1-6 (Embodiment 1); id. at Fig. 8 (Embodiment 2); id. at Fig.
14 (Embodiment 3); id. at Fig. 20 (Embodiment 4).).
Figure No. 4: Embodiments of the D’869 Patent
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(Mem. at 41; D’869 patent at Figs. 1-6 (Embodiment 1); id. at Fig. 8 (Embodiment 2); id. at Fig.
14 (Embodiment 3); id. at Fig. 20 (Embodiment 4).).
Figure No. 5: Embodiments of the D’870 Patent

(Mem. at 41; D’870 patent at Figs. 1-6 (Embodiment 1); id. at Fig. 8 (Embodiment 2); id. at Fig.
14 (Embodiment 3); id. at Fig. 20 (Embodiment 4).).
C.

Claim Construction
1.

Legal Standard

“Design patents are typically claimed as shown in drawings, and claim construction must
be adapted to a pictorial setting.” Crocs, Inc. v. Int’l Trade Comm’n, 509 F.3d 1294, 1302 (Fed.
Cir. 2010) (citation omitted). 17 The Federal Circuit does not “require that the trial court attempt
to provide a detailed verbal description of the claimed design, as is typically done in the case of
utility patents.” Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665, 679 (Fed. Cir. 2008) (en
banc) (citation omitted). Nonetheless, “a court may find it helpful to point out … various

17

Solid lines in drawings show the claimed design; broken lines are generally not part of the claimed
subject matter. See, e.g., In re Zahn, 617 F.2d 261, 266-67 (C.C.P.A. 1980).
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features of the claimed design as they relate to the accused design and the prior art.” Id. at 680.
“A design patent only protects the novel, ornamental features of the patented design,” not
the functional elements. OddzOn Prods., Inc. v. Just Toys, Inc., 122 F.3d 1396, 1405 (Fed. Cir.
1997) (citing KeyStone Retaining Wall Sys., Inc. v. Westrock, Inc., 997 F.2d 1444, 1450 (Fed.
Cir. 1993)). “Where a design contains both functional and non-functional elements, the scope of
the claim must be construed to identify the non-functional aspects of the design as shown in the
patent.” Sport Dimension, Inc. v. Coleman Co., 820 F.3d 1316, 1320 (Fed. Cir. 2016) (citing
OddzOn, 122 F.3d at 1405). “[I]t is the non-functional, design aspects that are pertinent to
determinations of infringement.” Lee v. Dayton-Hudson Corp., 838 F.2d 1186, 1188 (Fed. Cir.
1988); Richardson v. Stanley Works, Inc., 597 F.3d 1288, 1294 (Fed. Cir. 2010) (when a design
“also contains ornamental aspects, it is entitled to a design patent whose scope is limited to those
aspects alone and does not extend to any functional elements of the claimed article”).
Unlike for a utility patent, a verbal description of the invention is discouraged for a
design patent because of “the risks entailed in such a description, such as the risk of placing
undue emphasis on particular features of the design and the risk that a finder of fact will focus on
each individual described feature in the verbal description rather than on the design as a whole.”
Egyptian Goddess, 543 F.3d at 680. Instead, “the preferable course ordinarily will be for a
district court not to attempt to ‘construe’ a design patent claim by providing a detailed verbal
description of the claimed design.” Id. at 679. “As the Supreme Court has recognized, a design
is better represented by an illustration ‘than it could be by any description and a description
would probably not be intelligible without the illustration.’” Id. at 679 (quoting Dobson v.
Dornan, 118 U.S. 10, 14 (1886)).
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2.

Adopted Claim Construction

Based on the Figures disclosed in the Asserted Patents, the state of the art, and Federal
Circuit law regarding detailed verbal descriptions of designs, the following claim constructions
JLI proposed are adopted. (Mem. at 47-48.).
D’536 Patent.
The D’536 patent claims the ornamental design for a vaporizer cartridge, as shown in the
Figures of the D’536 patent and described in Section IV.B above. In general terms, the D’536
claim is directed to the distinctive appearance of a cartridge with an overall rectangular shape
with a transparent or translucent half inset into a nontransparent half. The cartridge is relatively
slim in profile. The D’536 claim includes four exemplary embodiments. The effect of the
embodiments is to depict a non-exclusive range of patentably indistinct variations that are all
within the patent’s single claim.
D’868 Patent.
The D’868 patent claims the ornamental design for a vaporizer cartridge, as depicted in
the Figures of the D’536 patent and described in Section IV.B above. Generally, the D’868
claim is directed to the distinctive appearance of a cartridge with an overall rectangular shape
with a transparent or translucent half inset into a nontransparent half. The cartridge is relatively
slim in profile. Broken lines are used to depict the contour of the boundary between the two
halves and denote possible boundaries that are not part of the claim. The D’868 claim includes
four exemplary embodiments. The effect of the embodiments is to depict a non-exclusive range
of patentably indistinct variations that are all within the patent’s single claim.
D’869 Patent.
The D’869 patent claims the ornamental design for a vaporizer cartridge, as represented
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in the Figures of the D’536 patent and described in Section IV.B above. In general terms, the
D’869 claim is directed to the distinctive appearance of the transparent or translucent portion of a
cartridge with an overall rectangular shape, which is relatively slim in profile. Broken lines are
used to depict the remainder of the cartridge, including the contour of the boundary between the
two halves of the cartridge, and denote possible environment or boundaries that are not part of
the claim. The D’869 claim includes four exemplary embodiments. The effect of the
embodiments is to depict a non-exclusive range of patentably indistinct variations that are all
within the patent’s single claim.
D’870 Patent.
The D’870 patent claims the ornamental design for a vaporizer cartridge, as shown in the
Figures of the D’536 patent and described in Section IV.B above. Generally, the D’870 claim is
directed to the distinctive appearance of a cartridge with an overall rectangular shape with a
transparent or translucent half inset into a nontransparent half. The cartridge is relatively slim in
profile. Broken lines are used to depict the contour of the boundary between the two halves as
well as the top edge of the non-transparent half, and denote possible environment or boundaries
that are not part of the claim. The D’870 claim includes four exemplary embodiments. The
effect of the embodiments is to depict a non-exclusive range of patentably indistinct variations
that are all within the patent’s single claim.
D.

The “Ordinary Observer”

The hypothetical “ordinary observer” is deemed to be “the ordinary purchaser of the
article charged to be an infringement.” Goodyear Tire & Rubber Co. v. Hercules Tire & Rubber
Co., 162 F.3d 1113, 1116 (Fed. Cir. 1998).
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Here, JLI’s expert, Mr. Delman, opined that the ordinary observer for the Asserted
Patents would be an adult smoker who, on average, is between 25-60 years old with a high
school or lower level of education. (SUMF at ¶ 161 (citing Delman Decl. at ¶ 61, Ex. 83
(Excerpts from Board Meeting Presentation, Aug. 18, 2017).). Staff also provided evidence that
“[e]-cigarette use is lower among those with higher levels of education” and that college
graduates “are three times less likely to vape than those without a college degree.” (Staff Resp.
at Ex. 7 (Gallup Poll July 2019).).
Because the Defaulting Respondents have waived all argument regarding infringement,
and consequently, all argument with respect to the definition of the “ordinary observer” in this
context, Mr. Delman’s proposed definition is adopted. (Accord, Staff Resp. at 35.).
V.

LEGAL STANDARDS: SUMMARY DETERMINATION ON VIOLATION AND
IMPORTATION
A.

Summary Determination
1.

Legal Standard

Summary determination under Commission Rule 210.18 is analogous to summary
judgement under Federal Rule of Civil Procedure 56, and may be granted only where the
evidence shows “that there is no genuine issue as to any material fact and that the moving party
is entitled to summary determination as a matter of law.” See 19 C.F.R. § 210.18(b). “Any party
may move with any necessary supporting affidavits for a summary determination in [its] favor
upon all or any part of the issues to be determined in the investigation.” 19 C.F.R. § 210.18(a).
The party moving for summary determination bears the initial burden of establishing that there is
an absence of a genuine issue of material fact and that it is entitled to judgment as a matter of
law. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Summary determination should
therefore be granted when a hearing on the matter at issue would serve no useful purpose and the
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movant is entitled to judgement as a matter of law. See Certain Recombinant Erythropoietin, Inv.
No. 337-TA-281, U.S.I.T.C. Pub. No. 2186, I.D. at 70 (Jan. 10, 1989).
When the Commission finds respondents to be in default just as the Commission have
found the Defaulting Respondents to be in default in this Investigation, the facts alleged in the
complaint will be presumed true with respect to that respondent. See 19 C.F.R. § 210.16(c); see
also Certain Opaque Polymers, Inv. No. 337-TA-883, Comm’n Op. at 18-19 (Apr. 30, 2015)
(“Opaque Polymers”). A finding of default can lead to a substantive finding of a Section 337
violation, and issuance of a general exclusion order. See Certain Collapsible Sockets For Mobile
Electronic Devices and Components Thereof, Inv. No. 337-TA-1056, Comm’n Op. at 1-2 (July
9, 2018) (issuing general exclusion order against thirteen defaulting respondents) (“Collapsible
Sockets”); Certain Arrowheads With Arcuate Blades and Components Thereof, Inv. No. 337-TA1033, Comm’n Op. at 2-3 (May 1, 2018) (issuing general exclusion order against five defaulting
respondents) (“Arrowheads”); Certain Mobile Device Holders and Components Thereof, Inv.
No. 337-TA-1028, Comm’n Op. at 3-6, 30 (Mar. 22, 2018) (issuing general exclusion order
against twenty defaulting respondents) (“Mobile Device Holders”).
2.

JLI Has Proven That It Is Entitled to Summary Determination
Because There Are No Material Disputed Facts and JLI Has Offered
Affirmative Evidence of Its Entitlement to Summary Determination

It is undisputed that Defaulting Respondents 101 Smoke Shop, Eon Pods, Jem Pods, Sky
Distribution, Vapers & Papers, Evergreen Smokeshop, Shenzhen Azure, DripTip Vapes, Modern
Age Tobacco, Dongguan Hengtai, Shenzhen Yark, Guangdong Cellular, and Shango Distribution
have each defaulted by failing to respond to the Complaint, and then by failing to respond to the
Notices to Show Cause. (See Order Nos. 24 (Oct. 30, 2020), 55 (Mar. 16, 2021), 56 (Mar. 17,
2021); see also Order Nos. 35 (Dec. 27, 2020), 62 (May 2, 2021), 63 (May 5, 2021).). The
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Commission found Defaulting Respondents 101 Smoke Shop, Eon Pods, Jem Pods, Sky
Distribution, Vapers & Papers, Evergreen Smokeshop, Shenzhen Azure, DripTip Vapes, Modern
Age Tobacco, Dongguan Hengtai, Shenzhen Yark, Guangdong Cellular, and Shango Distribution
in default. (Doc. ID Nos. 729529 (Jan. 5, 2021), 742979 (May 19, 2021); see also n.2, supra.).
Defaulting Respondents Access Vapor, eLiquid Stop, Shenzhen Apoc, Shenzhen Ocity,
and Shenzhen Bauway filed Notices of Intent to Default. (Doc. ID Nos. 719313 (Sept. 10,
2020), 719723 (Sept. 15, 2020), 719930 (Sept. 17, 2020), 719932 (Sept. 17, 2020), 721783 (Oct.
13, 2020); see also n.2, supra.). The Commission also found Defaulting Respondents Access
Vapor, eLiquid Stop, Shenzhen Apoc, Shenzhen Ocity, and Shenzhen Bauway to be in default.
(Doc. ID No. 753007 (Sept. 30, 2021); see also n.2, supra.).
Accordingly, the facts alleged in the Complaint with respect to each of the Defaulting
Respondents are presumed to be true. Moreover, JLI has more than adequately supported with
affirmative evidence: (1) its importation and patent infringement claims by each of the
Defaulting Respondents; and (2) that it has satisfied the technical and economic prongs of the
domestic industry requirement. Consequently, JLI is entitled to Summary Determination on all
aspects of its Complaint with respect to the Defaulting Respondents as a matter of law.
B.

Legal Standard: Violation of Section 337 (a)(1)(B) and (a)(2)
1.

JLI Has Proven by A Preponderance of Evidence that It Has Satisfied
the Requirements of Section 337 (a)(1)(B) and (a)(2)

To establish a violation of Section 337(a)(1)(B) and (a)(2), a complainant must prove: (1)
the importation of goods into the United States, the sale for importation, or the sale within the
United States after importation; (2) infringement of a valid and enforceable United States patent;
and (3) a domestic industry in the United States. 19 U.S.C. §§ 1337(a)(1)(B), 1337(a)(2); Alloc,
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Inc. v. Int’l Trade Comm’n, 342 F.3d 1361, 1365 (Fed. Cir. 2003). As discussed in each of the
Sections below, JLI has proven that it has met each of the requirements of 19 U.S.C.
§§ 1337(a)(1)(B) and 1337(a)(2).
VI.

IMPORTATION
A.

Legal Standard

A complainant “need only prove importation of a single accused product to satisfy the
importation element.” Arrowheads, Inv. No. 337-TA-1033, Order No. 9, Initial Determination at
11 (Nov. 8, 2017) (citing Certain Purple Protective Gloves, Inv. No. 337-TA-500, Order No. 17
at 5 (Sept. 23, 2004) (unreviewed)); Certain Trolley Wheel Assemblies, Inv. No. 337-TA-161,
U.S.I.T.C. Pub. No. 1605, Comm’n Action & Order at 7-8 (Aug. 29, 1984) (finding importation
requirement satisfied by the importation of single trolley wheel assembly of no commercial
value). The importation requirement can be established through a motion for summary
determination. Certain Mobile Commc’ns & Computer Devices & Components Thereof, Inv.
No. 337-TA-704, Order No. 48, Initial Determination at 3 (Oct. 5, 2010) (granting summary
determination on importation).
B.

JLI Has Proven That Each of the Defaulting Respondents Has Imported into
the United States and Sold Within the United States at Least One Accused
Product

JLI has provided persuasive and conclusive evidence that each of the Defaulting
Respondents has imported or offered for sale after importation into the United States at least one
Accused Product that infringes the Asserted Patents. JLI purchased samples of each of the
Accused Products of each of the Defaulting Respondents in the United States as set forth in the
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Declaration of Olga Slobodyanyuk (“Slobodyanvuk Declaration”). 18 (SUMF at ¶ 15; Compl. at
Ex. 11 (Slobodyanvuk Decl.) (Attach. ID Nos. 1556269, 1556270, 1556271) (other citations
omitted).). In addition to the examples discussed below, evidence of at least one specific
instance of importation of each of the Accused Products is provided in JLI’s Complaint, exhibits
thereto, and in the stipulations and agreements executed in this Investigation. (SUMF at ¶ 16
(citations omitted).).
JLI’s proof of importation for each Defaulting Respondent is described below.
1.

Respondent 101 Smoke Shop Imports into and Sells in the United
States at Least One Accused Product

JLI provided a receipt documenting the purchase of an Accused Product (“Puff Pods”) at
Respondent 101 Smoke Shop’s store located in Los Angeles, California. (SUMF at ¶ 177 (citing
Slobodyanyuk Decl. at ¶¶ 50-54, Attach. 21); see also Mem. at 12-13.). The Accused Product’s
packaging indicates that the product is “Made in China,” demonstrating that it is sold for
importation into the United States, imported into the United States, and/or sold after importation
into the United States. (Slobodyanyuk Decl. at ¶¶ 50-54, Attach. 21.). Accordingly, JLI has
satisfied the importation requirement for Respondent 101 Smoke Shop.
2.

Respondent Eon Pods Imports into and Sells in the United States at
Least One Accused Product

JLI presented evidence showing an online purchase of an Accused Product (“ES Juul
Compatible Pod”) from Respondent Eon Pods with delivery in the United States. (SUMF at

18

At the time she signed the Declaration on July 10, 2020, Ms. Olga Slobodyanyuk was an employee of
Quinn Emanuel Urquhart & Sullivan LLP, counsel for JLI in this Investigation. (Slobodyanyuk Decl. at
p. 1.). Her Declaration was submitted in support of JLI’s Verified Complaint. (Id. at ¶ 1.). Ms.
Slobodyanyuk stated that she maintained in the ordinary course of business the receipts and invoices of
the purchases she made of various vaporizer and cartridges. (Id. at ¶ 2; see also id., e.g., at Attach. 1-2, 56, 8, 10-12 (copies of electronic receipts of some pod purchases identifying Ms. Slobodyanyuk as the
purchaser and her California address as the shipping address.).
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¶ 178 (citing Slobodyanyuk Decl. at ¶¶ 26-27, Attach. 11).). The Accused Product’s packaging
indicates that the product is “Manufactured in P.R.C. For sales in the USA only.”
(Slobodyanyuk Decl. at ¶¶ 26-27, Attach. 11; see also Mem. at 16-17.). Accordingly, JLI has
satisfied the importation requirement for Respondent Eon Pods.
3.

Respondent Jem Pods Imports into and Sells in the United States at
Least One Accused Product

JLI provided evidence showing the purchase of an accused “Jem Pods” product with
delivery in Redwood Shores, California. (SUMF at ¶ 183 (citing Slobodyanyuk Decl. at ¶¶ 3536, Attach. 12).). The Accused Product’s packaging states “Pods Manufactured in China.”
(Slobodyanyuk Decl. at ¶ 36; see also Mem. at 18-19.). The product packaging also states
“Eliquid Manufactured by Jem Pods, U.S.A.” and “Sales only allowed in the United States.”
(Slobodyanyuk Decl. at ¶ 36.). Moreover, the same product packaging includes a California
Proposition 65 warning. (Id.). Thus, JLI has satisfied the importation requirement for
Respondent Jem Pods.
4.

Respondent Sky Distribution Imports into and Sells in the United
States at Least One Accused Product

JLI presented evidence in the form of a receipt confirming an online purchase of
Respondent Sky Distribution’s accused “Sky Pods” product with delivery in Redwood Shores,
California. (SUMF at ¶ 190 (citing Slobodyanyuk Decl. at ¶¶ 44-45, Attach. 17).). The product
packaging for “Sky Pods” states “MFG in China.” (Slobodyanyuk Decl. at ¶ 45 (photograph);
see also Mem. at 25.). The product packaging also includes a California Proposition 65 warning.
(Slobodyanyuk Decl. at ¶ 45.). For these reasons, JLI has satisfied the importation requirement
for Respondent Sky Distribution.
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5.

Respondent Vapers & Papers Imports into and Sells in the United
States at Least One Accused Product

JLI provided evidence in the form of screenshots and receipts documenting purchases of
Accused Products (“4X Pods” and “ES Juul Compatible Pods”) from Respondent Vapers &
Papers with delivery to Redwood Shores, California. (SUMF at ¶ 191 (citing Slobodyanyuk
Decl. at ¶¶ 192-194, 198, Attach. 101); see also id., Attach. 95-100, 102.). The packaging for the
Accused Products state either “Made in the P.R.C.” or “Manufactured in P.R.C.” (Slobodyanyuk
Decl. at ¶¶ 195-198; see also Mem. at 26-28.). The product packaging also includes a California
Proposition 65 warning and states “Sale only allowed in the United States” or “For sales in the
USA only.” (Slobodyanyuk Decl. at ¶¶ 195-198.). Accordingly, JLI has satisfied the
importation requirement for Respondent Vapers & Papers.
6.

Respondent Access Vapor Imports into and Sells in the United States
at Least One Accused Product

JLI presented evidence proffered evidence demonstrating that the product packaging for
the accused “Access Vapor” pods states the Accused Product is “Made in China” and “liquid is
made by Access Vapor LLC a USA company.” (SUMF at ¶ 178 (citing Slobodyanyuk Decl. at
¶¶ 12-13, Attach. 6; see also Mem. at 13-14.). The packaging also includes a California
Proposition 65 warning statement. (Slobodyanyuk Decl. at ¶ 13.). Additionally, JLI provided a
receipt documenting an online purchase for delivery in the United States. (Id. at ¶ 12, Attach.
6.). Thus, JLI has satisfied the importation requirement for Respondent Access Vapor.
7.

Respondent eLiquid Stop Imports into and Sells in the United States
at Least One Accused Product

JLI provided receipt showing a purchase of an Accused Product (“4X Pods”) from
Respondent eLiquid Stop with delivery to Redwood Shores, California. (SUMF at ¶ 180 (citing
Slobodyanyuk Decl. at ¶¶ 106-108, Attach. 54-55).). The packaging for the Accused Product
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states the product is “Made in the People’s Republic of China.” (Id. at 108; see also Mem. at 1516.). The package also includes a California Proposition 65 warning. (Slobodyanyuk Decl. at
¶ 108.). For the foregoing reasons, JLI has satisfied the importation requirement for Respondent
eLiquid Stop.
8.

Respondent Shenzen Apoc Imports into and Sells in the United States
at Least One Accused Product

JLI proffered evidence in the form of a receipt showing a purchase of Respondent
Shenzhen Apoc’s accused “Teel Pods” product that was delivered to Redwood Shores,
California. (SUMF at ¶ 186 (citing Slobodyanyuk Decl. at ¶¶ 215-218, Attach. 111-112).). The
product packaging for the accused “Teel Pods” explicitly identifies “Manufacturer: Shenzhen
Apoc Technology Co., Limited” along with Respondent Shenzhen Apoc’s address in Shenzhen,
China. (Slobodyanyuk Decl. at ¶ 217; see Mem. at 21-22.). Accordingly, JLI has satisfied the
importation requirement for Respondent Shenzhen Apoc.
9.

Respondent Shenzhen Ocity Imports into and Sells in the United
States at Least One Accused Product

JLI presented evidence of the purchase of an Accused Product from Respondent
Shenzhen Ocity (“Ocity Times Empty Pods”) with express delivery from China to an address in
Redwood Shores, California. (SUMF at ¶ 188 (citing Slobodyanyuk Decl. at ¶¶ 223-226, Attach.
115-116).). The invoice that accompanied the product shipment states both “Made in China” and
a specific address in Guangdong, China. (Slobodyanyuk Decl. at ¶¶ 223-226; see also Mem. at
23-24.). Thus, JLI has satisfied the importation requirement for Respondent Shenzhen Ocity.
10.

Respondent Evergreen Smokeshop Imports into and Sells in the
United States at Least One Accused Product

JLI provided a receipt indicating the purchase of an Accused Product (“Nic Pods”) from
Respondent Evergreen Smokeshop’s store in Oakland, California. (SUMF at ¶182 (citing
Page - 28 - of 91

Public Version

Slobodyanyuk Decl. at ¶¶ 109-111, Attach. 56).). The packaging of the Accused Product
indicates that it was manufactured in China. (Slobodyanyuk Decl. at ¶ 111; see also Mem. at 1718.). Accordingly, JLI has satisfied the importation requirement for Respondent Evergreen
Smokeshop.
11.

Respondent Shenzhen Azure Imports into and Sells in the United
States at Least One Accused Product

JLI presented evidence in the form of receipts showing purchases of Respondent
Shenzhen Azure’s accused “Caesar Pods” with delivery to an address in Redwood Shores,
California. (SUMF at ¶ 187 (citing Slobodyanyuk Decl. at ¶¶ 9-10, Attach. 5); see also id. at
Attach. 4.). The product packaging for two different flavors of the “Caesar Pods,” i.e., Tobacco
flavor and Strawberry Watermelon Iced favor, specify that the products are manufactured in
China with statements that identify “Manufactured by Azure Vaping, P.R.C.” and “D.S. Vaping,
P.R.C.,” respectively. (Slobodyanyuk Decl. at ¶¶ 10-11; see also Mem. at 22-23.). Additionally,
the product packaging for each of the flavors includes a California Proposition 65 warning
statement. (Slobodyanyuk Decl. at ¶¶ 10-11.). For the reasons discussed above, JLI has satisfied
the importation requirement for Respondent Shenzhen Azure.
12.

Respondent DripTip Vapes Imports into and Sells in the United States
at Least One Accused Product

JLI provided receipts confirming online purchases of Accused Product (“Atom Pods”)
from Respondent DripTip Vapes with delivery to Redwood Shores, California. (SUMF at ¶ 179
(citing Slobodyanyuk Decl. at ¶¶ 96-98, Attach. 46-47); see also id. at ¶ 99, Attach. 48-49.). The
product packaging states that the accused “Atom Pods” are “Made in China.” (Slobodyanyuk
Decl. at ¶¶ 98, 100; see also Mem. at 14-15.). The packaging also includes a California
Proposition 65 warning. (Slobodyanyuk Decl. at ¶¶ 98, 100.). Thus, JLI has satisfied the
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importation requirement for Respondent DripTip Vapes.
13.

Respondent Modern Age Tobacco Imports into and Sells in the
United States at Least One Accused Product

JLI provided a receipt showing the purchase of an Accused Product (“4X Pods”) from
Respondent Modern Age Tobacco’s store in Gainesville, Florida. (SUMF at ¶ 184 (citing
Slobodyanyuk Decl. at ¶¶ 132-134, Attach. 64).). The product packaging states that the accused
“4X Pods” are “Made in the P.R.C.” and the sale of this product is “only allowed in the United
States.” (Slobodyanyuk Decl. at ¶ 135; see also Mem. at 19-20.). Moreover, the packing
includes a California Proposition 65 warning. (Slobodyanyuk Decl. at ¶ 135.). For these
reasons, JLI has satisfied the importation requirement for Respondent Modern Age Tobacco.
14.

Respondent Dongguan Hengtai Imports into and Sells in the United
States at Least One Accused Product

Respondent Dongguan Hengtai manufactures and supplies “Mr. Fog Pods.” (SUMF at ¶
185 (citing Slobodyanyuk Decl. at ¶¶ 41-43, Attach. 15).). JLI presented evidence showing the
purchase of Respondent Dongguan Hengtai’s Accused Product from a store in Woodland Hill,
California. 19 (Slobodyanyuk Decl. at ¶ 41, Attach. 15.). JLI also provided evidence of a website
(www.mrfog.com) advertising “Mr. Fog Pods” for sale in the United States. (Id. at Attach. 16.).
Accordingly, JLI has satisfied the importation requirement for Respondent Dongguan
Hengtai.

19

In Certain Electronic Nicotine Delivery Systems and Components Thereof, Inv. No. 337-TA-1139,
Order No. 38 (Aug. 27, 2019) (initial determination granting complainant JLI’s motion for summary
determination regarding, among other things, importation), it was determined that “[JLI] is entitled to a
summary determination as a matter of law that it has satisfied the importation requirement with respect to
all accused products for the Ziip respondents.” Certain Electronic Nicotine Delivery Systems and
Components Thereof, Inv. No. 337-TA-1139, Order No. 38. at 4 (Aug. 27, 2019). The Mr. Fog Pods
Accused Products were included among the Accused Products for the Ziip respondents. Id. at 3.

Page - 30 - of 91

Public Version

15.

Respondent Shenzhen Yark Imports into and Sells in the United
States at Least One Accused Product

JLI presented evidence of the purchase of an Accused Product (“Juce Pods”) from
Respondent Shenzhen Yark with express delivery from China to Redwood Shores, California.
(SUMF at ¶ 189 (citing Slobodyanyuk Decl. at ¶¶ 227-230, Attach. 118-119).). The product
packaging for the accused Shenzhen Yark “Juce Pods” states the product is “Made in China.”
(Slobodyanyuk Decl. at 229; see also Mem. at 24-25.). Thus, JLI has satisfied the importation
requirement for Respondent Shenzhen Yark.
16.

Respondent Guangdong Cellular Imports into and Sells in the United
States at Least One Accused Product

JLI proffered receipts showing online purchases of the Respondent’s accused “JackPods”
and “Fit Pods” for delivery to Redwood Shores, California. (Slobodyanyuk Decl. at ¶ 4, Attach.
1-2.). The product packaging for both “JackPods” and “Fit Pods” states that the products are
“Made in China.” (Id. at ¶¶ 5-6.). Furthermore, the product packaging for both products
includes the name and address for Respondent Guangdong Cellular. (Id.). Accordingly, JLI has
satisfied the importation requirement for Respondent Guangdong Cellular.
17.

Respondent Shenzhen Bauway Imports into and Sells in the United
States at Least One Accused Product

JLI provided a receipt showing a purchase of Respondent Shenzhen Bauway’s Accused
Product (“CigGo J Empty Pods”) delivered to Redwood Shores, California. (Slobodyanyuk
Decl. at ¶¶ 219-220, 222, Attach. 113-114.). The packaging for the Accused Product states
“Assembled in P.R.C.” (Id. at ¶ 221.). Thus, JLI has satisfied the importation requirement for
Respondent Shenzhen Bauway.
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18.

Respondent Shango Distribution Imports into and Sells in the United
States at Least One Accused Product

JLI presented evidence of a purchase of an Accused Product (“Pin Pods”) from
Respondent Shango Distribution’s website with delivery to Redwood Shores, California.
(Slobodyanyuk Decl. at ¶¶ 152-153, Attach. 73-74.). The product packaging for the Accused
Product states that it is “Made in China.” (Id. at ¶ 154.). Accordingly, JLI has satisfied the
importation requirement for Respondent Shango Distribution.
VII.

VALIDITY
The Asserted Patents are valid and enforceable. See 35 U.S.C. § 282; Certain Pumping

Bras, Inv. No. 337-TA-988, Order No. 11, Initial Determination at 6-7 (Oct. 31, 2016)
(recognizing presumption of validity and, where no respondent participated in the investigation
to raise a challenge to patent validity, finding the asserted patent valid and enforceable)
(“Pumping Bras”); Certain Devices for Connecting Computers Via Tel. Lines, Inv. No. 337-TA360, U.S.I.T.C. Pub. 2843, Initial Determination at 2 (May 24, 1994) (explaining that a U.S.
patent is presumed to be valid); see also Certain Compact Multipurpose Tools, Inv. No. 337-TA416, U.S.I.T.C. Pub. No. 3239, Final Initial and Recommended Determinations at 7-8 (May 27,
1999) (finding that in the absence of a challenge to the validity of a patent, the presumption of
validity is deemed conclusive).
The Defaulting Respondents have waived their rights to contest validity. See 19 C.F.R.
§§ 210.16(b)(4), 210.17. Additionally, Staff did not contest the validity of the Asserted Patents.
(Staff Resp. at 16.). Thus, the issue need not be reached. Certain Devices for Connecting
Computs. Via Telephone Lines, Inv. No. 337-TA-360, Initial Determination at 2 (May 24, 1994)
(“In the absence of a challenge to the validity of a patent, this issue is not reached.”).
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VIII.

INFRINGEMENT
A.

Legal Standard

The infringement analysis for a design patent is a two-step process where “(1) the court
first construes the claim to determine its meaning and scope; [and] (2) the fact finder then
compares the properly construed claim to the accused design.” Lanard Toys Ltd. v. Dolgencorp,
LLC, 958 F.3d 1337, 1341 (Fed. Cir. 2020) (quoting Elmer v. ICC Fabricating, Inc., 67 F.3d
1571, 1577 (Fed. Cir. 1995)). “In evaluating a claim of design patent infringement, a trier of fact
must consider the ornamental aspects of the design as a whole and not merely isolated portions
of the patented design.” Braun Inc. v. Dynamics Corp. of Am., 975 F.2d 815, 820 (Fed. Cir.
1992).
As with utility patents, infringement of a design patent must be established by a
preponderance of the evidence. See, e.g., Columbia Sportswear N. Amer. Inc. v. Seirus
Innovative Access., Inc., 942 F.3d 1119, 1129 (Fed. Cir. 2019).
“Design patent infringement requires a showing that the accused device is substantially
the same as the claimed design.” L.A. Gear, Inc. v. Thom McAn Shoe Co., 988 F.2d 1117, 1124
(Fed. Cir. 1993). To compare the patented design to the accused product, the “ordinary
observer” test is required to be used. See, e.g., Columbia Sportswear, 942 F.3d at 1129 (citing
Egyptian Goddess, 543 F.3d at 678; see also Certain Elec. Digital Media Devices and
Components Thereof, Inv. No. 337-TA-796, Comm’n Opinion at 7-8 (Sept. 6, 2013). The
“ordinary observer test” provides that:
[I]f, in the eye of an ordinary observer, giving such attention as a purchaser usually
gives, two designs are substantially the same, if the resemblance is such as to
deceive such an observer, inducing him to purchase one supposing it to be the other,
the first one patented is infringed by the other.

Page - 33 - of 91

Public Version

Columbia Sportswear, 942 F.3d at 1129 (quoting Gorham Co. v. White, 81 U.S. 511, 528
(1871)).
“If the claimed design is close to the prior art designs, small differences between the
accused design and the claimed design assume more importance to the eye of the hypothetical
ordinary observer.” Columbia Sportswear, 942 F.3d at 1129 (quoting Crocs, Inc. v. Int’l Trade
Comm’n, 598 F.3d 1294, 1303 (Fed. Cir. 2010)).
However, “[m]inor differences between a patented design and an accused article’s design
[alone] cannot, and shall not, prevent a finding of infringement.” Crocs, 598 F.3d at 1303
(quoting Payless Shoesource, Inv. v. Reebok Intern. Ltd., 998 F.2d 985, 991 (Fed. Cir. 1993));
see, e.g., Braun, 975 F.2d at 820 (“patent infringement can be found for a design that is not
identical to the patented design”); 35 U.S.C. § 289 (defining infringement as unauthorized
manufacture or sale of “the patented design, or any colorable imitation thereof”). “It is the
appearance of a design as a whole which is controlling in determining infringement.” OddzOn,
122 F.3d at 1405; accord Amini Innovation Corp. v. Anthony Cal., Inc., 439 F.3d 1365, 1372
(Fed. Cir. 2006) (“The trial court is correct to factor out the functional aspects of various design
elements, but that discounting of functional elements must not convert the overall infringement
test to an element-by-element comparison.”).
B.

Each Accused Product Infringes the Asserted Patents

JLI has proven by a preponderance of evidence that each of the Accused Products
infringes the single claim of each of the Asserted Patents. The Defaulting Respondents have
waived their rights to contest infringement. See 19 C.F.R. §§ 210.16(b)(4), 210.17.
To support its allegations of infringement, JLI submitted the Delamn Declaration from
JLI’s infringement expert, Mr. Joel Delman. (MSD at App. B, Delman Del.; see also n.16,
supra.). Mr. Delman holds a master’s degree in Industrial Design from Pratt Institute in New
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York and has been an industrial designer (including for programs specific to cartridge-based
vape pens), design strategist, and inventor for the past 27 years. (See Delman Decl. at ¶¶ 6-12.).
Furthermore, his design work has been recognized by the Industrial Designers Society of
America, the Chicago Anthenaeum, the Consumer Electronics Association, the Toy Industry
Association, ID Magazine, and the Wall Street Journal. (See id. at ¶ 14.). Additionally, Mr.
Delman is a named inventor on over 40 design and utility patents and patent applications. (See
id. at ¶ 13, Ex. 2 (curriculum vitae).). Thus, I find him to be an expert in the pertinent field.
As Mr. Delman confirmed in his Declaration, he applied the perspective of the ordinary
observer in his analysis. (Delman Decl. at ¶¶ 21, 35, 57-60 (“I understand that an average
American smoker is an adult between the ages of 25 and 64 and likely has a high school or lower
level of education.”).). Moreover, he analyzed the level of attention that an ordinary observer
would typically give to purchase of this product. (See id. at ¶¶ 61-69.). Mr. Delman concluded
that “an observer would not spend an extended amount of time in his or her comparison of these
designs, and would bring a relatively low level of discernment to their perception of differences
amongst and between the design of these cartridges” (id. at ¶ 69) based on evidence that
vaporizer cartridges are relatively low-cost products with small physical proportions that are
usually purchased only to be discarded shortly thereafter (see id. at ¶ 61, 62, 65).
Additionally, he reviewed the Asserted Patents and the Accused Products, as well as past
e-cigarette and vape designs and other relevant prior art. (See id. at ¶¶ 32, 38-56.). Mr. Delman
concluded that based on the overall appearance of each of the Accused Products, an ordinary
observer familiar with the prior art, giving the attention a purchaser would normally give, “would
find each of the Accused Products to appear substantially the same as the Asserted Patents,
inducing him or her to purchase one supposing it to be the other.” (Id. at ¶ 36 (emphasis
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added).). Mr. Delman also concluded that the Accused Products all “feature only
inconsequential differences from the overall designs claimed by the Asserted Patents,” which do
not “diminish the substantial similarity in overall visual impression between the Accused
Products and the Asserted Patents,” and that “an ordinary observer would find the resemblance
more than sufficient to deceive him or her to purchase the Accused Products, believing that
they embody the patented designs covered by the Asserted Patents.” (Id. at ¶ 37 (emphases
added).).
Based upon Mr. Delman’s comprehensive analysis, it is a finding of this decision that JLI
has met its burden of proof, and that JLI is entitled to a summary determination that the
Defaulting Respondents’ Accused Products infringe each of the Asserted Patents.
1.

Respondent 101 Smoke Shop Infringes the Asserted Patents

Below are photographs of Respondent 101 Smoke Shop’s accused “Puff Pod” product:
Figure No. 6: Respondent 101 Smoke Shop’s “Puff Pod”

(Delman Decl. at Exs. 7, 26, 45, 64).
D’536 Patent.
From the standpoint of the ordinary observer, Mr. Delman concluded that:
[T]he overall visual impression of the Accused Product is more than substantially
similar to the Asserted Patent. The slim rectangular form, segmented into an opaque
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portion into which a translucent half of slightly smaller dimension is inset, with a
long, slender cylinder centered within the translucency, angular cutaway “notch” at
the division between the two halves, and corners cut at approximately 45 degrees at
the lower edge of the translucent portion, appears nearly identical to the ornamental
design of the Asserted Patent.
Though the shape of the “notch” is slightly modified on the Accused Product, this
trivial difference would not overcome the ordinary observer’s perception of
substantial similarity between the overall visual impression of the designs…
(Delman Decl. at 68-69 (emphases added).).
Respondent 101 Smoke Shop’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent 101 Smoke Shop infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Because none of the D’868, D’869, or D’870 patents claim any additional features not
otherwise claimed by the D’536 patent, the infringement analysis for the D’868, D’869, and
D’870 patents is substantially the same as for the D’536 patent. For each of the D’868, D’869,
and D’870 patents, Mr. Delman concluded that the “the overall visual impression of the Accused
Product is more than substantially similar to the Asserted Patent” and that the design of the
accused Puff Pod “appears nearly identical to the ornamental design of the Asserted Patent.”
(Delman Decl. at pp. 107-108, 136, 159 (emphases added).).
Accordingly, Respondent 101 Smoke Shop infringes the D’868, D’869, and D’870
patents.
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2.

Respondent Eon Pods Infringes the Asserted Patents

Below are photographs of Respondent Eon Pods’ accused “EonSmoke Pod” product:
Figure No. 7: Respondent Eon Pods’ “EonSmoke Pod”

(Delman Decl. at Exs. 12, 25, 31, 50.).
D’536 Patent.
Mr. Delman opined that:
[T]he overall visual impression of the Accused Product is more than substantially
similar to the Asserted Patent. The slim rectangular form, segmented into an opaque
portion into which a translucent half of slightly smaller dimension is inset, with a
long, slender cylinder centered within the translucency, angular cutaway “notch” at
the division between the two halves, and corners cut at approximately 45 degrees at
the lower edge of the translucent portion, appears nearly identical to the ornamental
design of the Asserted Patent.
Though the shape of the “notch” is slightly modified on the Accused Product, and its
upper surface is radiused rather than flat, these trivial differences would not
overcome the ordinary observer’s perception of substantial similarity between the
overall visual impression of the designs…
(See Delman Decl. at pp. 68-69 (emphases added).).
Respondent Eon Pods’ Accused Product has the specific combination of ornamental
features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin, rectangular form; (2)
the transparent portion/inset through which the cannula is visible; (3) the opaque segment at the
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mouthpiece end; and (4) the single, half-shape transparent cutout or notch into the opaque
segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Eon Pods infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is essentially the same as for the D’536 Patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not otherwise claimed by the D’536 patent.
Furthermore, the claims of the D’869 and D’870 patents do not require any shape or boundary at
the upper mouthpiece edge of the cartridge. (See D’869 patent at Figs. 1-24 (broken lines);
D’870 patent at Figs. 1-24 (broken lines).). Thus, as Staff notes, the edge on the mouthpiece end
on the cartridge is not a consideration in the infringement analysis for either the D’868 patent or
the D’870 patent. (Staff Resp. at 48.).
For each of the D’868, D’869, and D’870 patents, Mr. Delman opined that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused EonSmoke Pod “appears nearly identical
to the ornamental design of the Asserted Patent.” (See Delman Decl. at pp. 110-111, 07-108,
138, 145.).
Accordingly, Respondent Eon Pods infringes the D’868, D’869, and D’870 patents.
3.

Respondent Jem Pods Infringes the Asserted Patents

Below are photographs of Respondent Jem Pods’ accused “Jem Pods” product:
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Figure No. 8: Respondent Jem Pods’ “Jem Pods”

(Delman Decl. at Exs. 14, 33, 52, 71.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent 101 Smoke Shop’s accused
“Puff Pod” product. (See Delman Decl. at pp. 82-83.).
Respondent Jem Pods’ Accused Product has the specific combination of ornamental
features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin, rectangular form; (2)
the transparent portion/inset through which the cannula is visible; (3) the opaque segment at the
mouthpiece end; and (4) the single, half-shape transparent cutout or notch into the opaque
segment. (See D’536 patent at Figs. 1.1-4.6.).
For the forgoing reasons, Respondent Jem Pods infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Like Respondents 101 Smoke Shop’s and Eon Pods’ Accused Products, the infringement
analysis for the D’868, D’869, and D’870 patents for the Accused Product is generally the same
as for the D’536 patent. None of the D’868, D’869, or D’870 patents claim any additional
features not claimed by the D’536 patent. For each of the D’868, D’869, and D’870 patents, Mr.
Delman provided opinions and conclusions that the “the overall visual impression of the
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Accused Product is more than substantially similar to the Asserted Patent” and also that the
design of the accused Jem Pod “appears nearly identical to the ornamental design of the Asserted
Patent.” (See Delman Decl. at pp. 118, 144, 172.).
Accordingly, Respondent Jem Pods infringes the D’868, D’869, and D’870 patents.
4.

Respondent Sky Distribution Infringes the Asserted Patents

Below are photographs of Respondent Sky Distribution’s accused “Sky Pod” product:
Figure No. 9: Respondent Sky Distribution’s “Sky Pod”

(Delman Decl. at Exs. 22, 41, 50, 79.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent 101 Smoke Shop’s accused
“Puff Pod” product. (See Delman Decl. at ¶¶ 80-81.).
Respondent Sky Distribution’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Sky Distribution infringes the D’536 patent.
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D’868, D’869, and D’870 Patents.
Again, the infringement analysis for the D’868, D’869, and D’870 patents for the
Accused Product is generally the same as for the D’536 patent, because none of the D’868,
D’869, or D’870 patents claim any additional features not claimed by the D’536 patent. For each
of the D’868, D’869, and D’870 patents, Mr. Delman concluded that the “the overall visual
impression of the Accused Product is more than substantially similar to the Asserted Patent” and
also that the design of the accused Sky Pod “appears nearly identical to the ornamental design of
the Asserted Patent.” (Id. at pp. 117, 143, 170.).
Accordingly, Respondent Sky Distribution infringes the D’868, D’869, and D’870
patents.
5.

Respondent Vapers & Papers Infringes the Asserted Patents

Below are photographs of Respondent Vapers & Papers’ accused “EonSmoke
Performance Series Pod” product:
Figure No. 10: Respondent Vapers & Papers’ “EonSmoke Performance Series Pod”

(Delman Decl. at Exs. 23-24, 42-43, 61-62, 80-81.).
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D’536 Patent.
JLI’s expert, Mr. Delman, provided the same conclusions for Respondent 101 Smoke
Shop’s accused “Puff Pod” product. (See Delman Decl. at ¶¶ 62-65.).
Respondent Vapers & Papers’ Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Vapers & Papers infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. For each of the
D’868, D’869, and D’870 patents, Mr. Delman provided opinions and conclusions that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused EonSmoke Performance Series Pod
“appears nearly identical to the ornamental design of the Asserted Patent.” (See Delman Decl. at
pp. 102-106, 133-134, 155-157.).
6.

Respondent Access Vapor Infringes the Asserted Patents

Below are photographs of Respondent Access Vapor’s accused “Access Vapor Pod”
product:
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Figure No. 11: Respondent Access Vapor’s “Access Vapor Pod”

(Delman Decl. at Exs. 8, 27, 46, 65.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Access Vapor’s “Access
Vapor Pod” as he did for Respondent Eon Pods’ accused product. (See Delman Decl. at ¶¶ 9697.).
Respondent Access Vapor’s Accused Product has the specific combination of ornamental
features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin, rectangular form; (2)
the transparent portion/inset through which the cannula is visible; (3) the opaque segment at the
mouthpiece end; and (4) the single, half-shape transparent cutout or notch into the opaque
segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Access Vapor infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. Moreover, the
claims of the D’869 and D’870 patents do not require any shape or boundary at the upper
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mouthpiece edge of the cartridge. (See D’869 patent at Figs. 1-24 (broken lines); D’870 patent at
Figs. 1-24 (broken lines).). Thus, as Staff notes, the edge on the mouthpiece end on the cartridge
is not a consideration in the infringement analysis for either the D’868 patent or the D’870
patent. (Staff Resp. at 57.).
For each of the D’868, D’869, and D’870 patents, Mr. Delman opined that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused Access Vapor Pod “appears nearly
identical to the ornamental design of the Asserted Patent.” (See Delman Decl. at pp. 130-131,
153, 186.).
Accordingly, Respondent Access Vapor infringes the D’868, D’869, and D’870 patents.
7.

Respondent eLiquid Stop Infringes the Asserted Patents

Below are photographs of Respondent eLiquid Stop’s accused “4X Pod” product:
Figure No. 12: Respondent eLiquid Stop’s “4X Pod”

(Delman Decl. at Exs. 11, 30, 49, 68.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent eLiquid Stop’s “4X Pod” as
he did for Respondent Eon Pods’ accused product. (See Delman Decl. at ¶¶ 98-99.).
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Respondent eLiquid Stop’s Accused Product has the specific combination of ornamental
features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin, rectangular form; (2)
the transparent portion/inset through which the cannula is visible; (3) the opaque segment at the
mouthpiece end; and (4) the single, half-shape transparent cutout or notch into the opaque
segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent eLiquid Stop infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Because none of the D’868, D’869, or D’870 patents claim any additional features not
otherwise claimed by the D’536 patent, the infringement analysis for the D’868, D’869, and
D’870 patents is substantially the same as for the D’536 patent. Additionally, the claims of the
D’869 and D’870 patents do not require any shape or boundary at the upper mouthpiece edge of
the cartridge. (See D’869 patent at Figs. 1-24 (broken lines); D’870 patent at Figs. 1-24 (broken
lines).). Thus, as Staff points out, the edge on the mouthpiece end on the cartridge is not a
consideration in the infringement analysis for either the D’868 patent or the D’870 patent. (Staff
Resp. at 59.).
For each of the D’868, D’869, and D’870 patents, Mr. Delman concluded that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and that the design of the accused 4X Pod “appears nearly identical to the
ornamental design of the Asserted Patent.” (Delman Decl. at 114-115, 141, 167 (emphases
added).).
Accordingly, Respondent eLiquid Stop infringes the D’868, D’869, and D’870 patents.
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8.

Respondent Shenzhen Apoc Infringes the Asserted Patents

Below are photographs of Respondent Shenzhen Apoc’s accused “Again Teel Pod”
product:
Figure No. 13: Respondent Shenzhen Apoc’s “Again Teel Pod”

(Delman Decl. at Exs. 18, 37, 56, 75.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Shenzhen Apoc’s “Again
Teel Pod” as he did for Respondent 101 Smoke Shop’s accused product. (See Delman Decl. at
¶¶ 78-79.).
Respondent Shenzhen Apoc’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Shenzhen Apoc infringes the D’536 patent.
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D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. For each of the
D’868, D’869, and D’870 patents, Mr. Delman provided opinions and conclusions that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused Again Teel Pod “appears nearly
identical to the ornamental design of the Asserted Patent.” (See Delman Decl. at pp. 116, 142,
168.).
Accordingly, Respondent Shenzhen Apoc infringes the D’868, D’869, and D’870 patents.
9.

Respondent Shenzhen Ocity Infringes the Asserted Patents

Below are photographs of Respondent Shenzhen Ocity’s accused “Ocity Times Empty
Pod” product:
Figure No. 14: Respondent Shenzhen Ocity’s “Ocity Times Empty Pod”

(Delman Decl. at Exs. 20, 39, 58, 77.).
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D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Shenzhen Ocity’s “Ocity
Times Empty Pod” as he did for Respondent 101 Smoke Shop’s accused product. (See Delman
Decl. at ¶¶ 88-89.).
Respondent Shenzhen Ocity’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Shenzhen Ocity infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is substantially the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. Mr. Delman
concluded that for each of the D’868, D’869, and D’870 patents, the “the overall visual
impression of the Accused Product is more than substantially similar to the Asserted Patent” and
also that the design of the accused Ocity Times Empty Pod “appears nearly identical to the
ornamental design of the Asserted Patent.” (See Delman Decl. at pp. 88-89, 123, 147.).
Accordingly, Respondent Shenzhen Ocity infringes the D’868, D’869, and D’870
patents.
10.

Respondent Evergreen Smokeshop Infringes the Asserted Patents

Below are photographs of Respondent Evergreen Smokeshop’s accused “NiC Pod”
product:
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Figure No. 15: Respondent Evergreen Smokeshop’s “NiC Pod”

(Delman Decl. at Exs. 13, 32, 51, 70.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Evergreen Smokeshop’s
“NiC Pod” as he did for Respondent 101 Smoke Shop’s accused product. (See Delman Decl. at
¶¶ 90-91.).
Respondent Evergreen Smokeshop’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Evergreen Smokeshop infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Because none of the D’868, D’869, or D’870 patents claim any additional features not
otherwise claimed by the D’536 patent, the infringement analysis for the D’868, D’869, and
D’870 patents is substantially the same as for the D’536 patent. For each of the D’868, D’869,
and D’870 patents, Mr. Delman concluded that the “the overall visual impression of the Accused
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Product is more than substantially similar to the Asserted Patent” and that the design of the
accused NiC Pod “appears nearly identical to the ornamental design of the Asserted Patent.”
(Delman Decl. at 90, 125, 149.).
Accordingly, Respondent Evergreen Smokeshop infringes the D’868, D’869, and D’870
patents.
11.

Respondent Shenzhen Azure Infringes the Asserted Patents

Below are photographs of Respondent Shenzhen Azure’s accused “Caesar Pod” product:
Figure No. 16: Respondent Shenzhen Azure’s “Caesar Pod”

(Delman Decl. at Exs. 19, 38, 57, 76.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Shenzhen Azure’s “Caesar
Pod” as he did for Respondent Eon Pods’ accused product. (See Delman Decl. at ¶¶ 92-93.).
Respondent Shenzhen Azure’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
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opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Shenzhen Azure infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. Furthermore, the
claims of the D’869 and D’870 patents do not require any shape or boundary at the upper
mouthpiece edge of the cartridge. (See D’869 patent at Figs. 1-24 (broken lines); D’870 patent at
Figs. 1-24 (broken lines).). Thus, as Staff notes, the edge on the mouthpiece end on the cartridge
is not a consideration in the infringement analysis for either the D’868 patent or the D’870
patent. (Staff Resp. at 68.).
For each of the D’868, D’869, and D’870 patents, Mr. Delman provided opinions and
conclusions that the “the overall visual impression of the Accused Product is more than
substantially similar to the Asserted Patent” and also that the design of the accused Caesar Pod
“appears nearly identical to the ornamental design of the Asserted Patent.” (See Delman Decl. at
pp. 126-27, 150, 182.).
Accordingly, Respondent Shenzhen Azure infringes the D’868, D’869, and D’870
patents.
12.

Respondent DripTip Vapes Infringes the Asserted Patents

Below are photographs of Respondent DripTip Vapes’ accused “Atom Pod” product: 20

20

DripTip Vapes also sells the same product under the brand name “Stig Pod.” (See Delman Decl. at pp.
76-77, 113, 140, 166.). “Atom Pod” and “Stig Pod” have the same design.
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Figure No. 17: Respondent DripTip Vapes’ “Atom Pod”

(Delman Decl. at Exs. 9, 28, 47, 66.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent DripTip Vapes’ “Atom Pod”
as he did for Respondent 101 Smoke Shop’s accused product. (See Delman Decl. at ¶¶ 74-75.).
Respondent DripTip Vapes’ Accused Product has the specific combination of ornamental
features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin, rectangular form; (2)
the transparent portion/inset through which the cannula is visible; (3) the opaque segment at the
mouthpiece end; and (4) the single, half-shape transparent cutout or notch into the opaque
segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent DripTip Vapes infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Because none of the D’868, D’869, or D’870 patents claim any additional features not
otherwise claimed by the D’536 patent, the infringement analysis for the D’868, D’869, and
D’870 patents is substantially the same as for the D’536 patent. For each of the D’868, D’869,
and D’870 patents, Mr. Delman concluded that the “the overall visual impression of the Accused
Product is more than substantially similar to the Asserted Patent” and that the design of the
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accused Atom Pod “appears nearly identical to the ornamental design of the Asserted Patent.”
(Delman Decl. at 112, 139, 164.).
Accordingly, Respondent DripTip Vapes infringes the D’868, D’869, and D’870 patents.
13.

Respondent Modern Age Tobacco Infringes the Asserted Patents

Below are photographs of Respondent Modern Age Tobacco’s accused “4X Pod”
product:
Figure No. 18: Respondent Modern Age Tobacco’s “4X Pod”

(Delman Decl. at Exs. 15, 34, 53, 72.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Modern Age Tobacco’s “4X
Pod” as he did for Respondent Eon Pods’ accused product. (See Delman Decl. at ¶¶ 84-85.).
Respondent Modern Age Tobacco’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Modern Age Tobacco infringes the D’536 patent.
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D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. Additionally, the
claims of the D’869 and D’870 patents do not require any shape or boundary at the upper
mouthpiece edge of the cartridge. (See D’869 patent at Figs. 1-24 (broken lines); D’870 patent at
Figs. 1-24 (broken lines).). Thus, as Staff points out, the edge on the mouthpiece end on the
cartridge is not a consideration in the infringement analysis for either the D’868 patent or the
D’870 patent. (Staff Resp. at 72.).
For each of the D’868, D’869, and D’870 patents, Mr. Delman opined that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused 4X Pod “appears nearly identical to the
ornamental design of the Asserted Patent.” (See Delman Decl. at pp. 86-87, 121-122, 146.).
Accordingly, Respondent Modern Age Tobacco infringes the D’868, D’869, and D’870
patents.
14.

Respondent Dongguan Hengtai Infringes the Asserted Patents

Below are photographs of Respondent Dongguan Hengtai’s accused “Mr. Fog Pod”
product:
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Figure No. 19: Respondent Dongguan Hengtai’s “Mr. Fog Pod”

(Delman Decl. at Exs. 17, 36, 55, 74.).
D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Dongguan Hengtai’s “Mr.
Fog Pod” as he did for Respondent Eon Pods’ accused product. (See Delman Decl. at ¶¶ 66-67.).
Respondent Dongguan Hengtai’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Dongguan Hengtai infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. Furthermore, the
claims of the D’869 and D’870 patents do not require any shape or boundary at the upper
mouthpiece edge of the cartridge. (See D’869 patent at Figs. 1-24 (broken lines); D’870 patent at
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Figs. 1-24 (broken lines).). Thus, as Staff observes, the edge on the mouthpiece end on the
cartridge is not a consideration in the infringement analysis for either the D’868 patent or the
D’870 patent. (Staff Resp. at 74-75.).
For each of the D’868, D’869, and D’870 patents, Mr. Delman provided opinions and
conclusions that the “the overall visual impression of the Accused Product is more than
substantially similar to the Asserted Patent” and also that the design of the accused Mr. Fog Pod
“appears nearly identical to the ornamental design of the Asserted Patent.” (See Delman Decl. at
pp. 105-106, 135, 158.).
Accordingly, Respondent Dongguan Hengtai infringes the D’868, D’869, and D’870
patents.
15.

Respondent Shenzhen Yark Infringes the Asserted Patents

Below are photographs of Respondent Shenzhen Yark’s accused “Juce Empty Pod”
product:
Figure No. 20: Respondent Shenzhen Yark’s “Juce Empty Pod”

(Delman Decl. at Exs. 21, 40, 59, 78.).
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D’536 Patent.
From the standpoint of the ordinary observer, Mr. Delman concluded that:
[T]he overall visual impression of the Accused Product is more than substantially
similar to the Asserted Patent. The slim rectangular form, segmented into an opaque
portion into which a translucent half of slightly smaller dimension is inset, with a
long, slender cylinder centered within the translucency, and angular cutaway “notch”
at the division between the two halves, appears nearly identical to the ornamental
design of the Asserted Patent.
Though the shape of the “notch” is slightly modified on the Accused Product, and its
lower corners are cut at a more subtle angle, these trivial differences would not
overcome the ordinary observer’s perception of substantial similarity between the
overall visual impression of the designs. The same is true for the raised portion of
the transparent chamber at the area adjacent to the notch…
(See Delman Decl. at ¶¶ 94-95 (emphases added).).
Respondent Shenzhen Yark’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Shenzhen Yark infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Again, because none of the D’868, D’869, or D’870 patents claim any additional features
not otherwise claimed by the D’536 patent, the infringement analysis for the D’868, D’869, and
D’870 patents is substantially the same as for the D’536 patent. Mr. Delman concluded that for
each of the D’868, D’869, and D’870 patents, the “the overall visual impression of the Accused
Product is more than substantially similar to the Asserted Patent” and that the design of the
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accused Juce Empty Pod “appears nearly identical to the ornamental design of the Asserted
Patent.” (Delman Decl. at 128, 151, 184.).
Accordingly, Respondent Shenzhen Yark infringes the D’868, D’869, and D’870 patents.
16.

Respondent Guangdong Cellular Infringes the Asserted Patents

Below are photographs of Respondent Guangdong Cellular’s accused product, which has
been branded as both “JackPod” and “Fit Pod”: 21
Figure No. 21: Respondent Guangdong Cellular’s “JackPod”/“Fit Pod”

(Compl. at Exs. 17, 65, 113, 161.).
D’536 Patent.
With respect to Respondent Guangdong Cellular’s accused product, Mr. Delman
concluded that:
[T]he overall visual impression of the Accused Product is more than substantially
similar to the Asserted Patent. The slim rectangular form, segmented into an
opaque portion into which a translucent half of slightly smaller dimension is inset,
with a long, slender cylinder centered within the translucency, and a radiused
cutaway “notch” at the division between the two halves, appears nearly identical
to the ornamental design of the Asserted Patent.
Though the lower corners are radiused rather than cut at a 45 degree angle, and
the product has a slight raised dimple on the transparent portion, these trivial

21

See Delman Decl. at pp.103-104, 184-185, 265-266, 346-347; see also Staff Resp. at Ex. 8.
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differences would not overcome the ordinary observer’s perception of
substantial similarity between the overall visual impression of the designs.
(See Staff Resp., Ex. 8 (relevant portions of expert report) at 103 (emphases added).).
Respondent Guangdong Cellular’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout into the
opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
Thus, Respondent Guangdong Cellular infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
The infringement analysis for the D’868, D’869, and D’870 patents for the Accused
Product is generally the same as for the D’536 patent, because none of the D’868, D’869, or
D’870 patents claim any additional features not claimed by the D’536 patent. For each of the
D’868, D’869, and D’870 patents, Mr. Delman provided opinions and conclusions that the “the
overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused “JackPod”/“Fit Pod” “appears nearly
identical to the ornamental design of the Asserted Patent.” (See Staff Resp., Ex. 8 (relevant
portions of expert report) at 184-185, 265-266, 346, 347.).
Accordingly, Respondent Guangdong Cellular infringes the D’868, D’869, and D’870
patents.
17.

Respondent Shenzhen Bauway Infringes the Asserted Patents

Below are photographs of Respondent Shenzhen Bauway’s accused “CigGo J Empty
Pod” product:
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Figure No. 22: Respondent Shenzhen Bauway’s “CigGo J Empty Pod”

(Compl. at Exs. 62, 110, 158, 206.).
D’536 Patent.
Mr. Delman opined that:
[T]he overall visual impression of the Accused Product is more than substantially
similar to the Asserted Patent. The slim rectangular form, segmented into an
opaque portion into which a translucent half of slightly smaller dimension is inset,
with a long, slender cylinder centered within the translucency, and angular
cutaway “notch” at the division between the two halves, appears nearly identical
to the ornamental design of the Asserted Patent.
Though the shape of the “notch” is slightly modified on the Accused Product, and
it has an opaque insert at its lower edge, with corners not cut at a 45 degree angle,
these trivial differences would not overcome the ordinary observer’s perception
of substantial similarity between the overall visual impression of the designs.
(See Staff Resp., Ex. 9 at 115 (emphases added).).
Respondent Shenzhen Bauway’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For the foregoing reasons, Respondent Shenzhen Bauway infringes the D’536 patent.
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D’868, D’869, and D’870 Patents.
Because none of the D’868, D’869, or D’870 patents claim any additional features not
otherwise claimed by the D’536 patent, the infringement analysis for the D’868, D’869, and
D’870 patents is substantially the same as for the D’536 patent. For each of the D’868, D’869,
and D’870 patents, Mr. Delman concluded that the “the overall visual impression of the Accused
Product is more than substantially similar to the Asserted Patent” and that the design of the
accused CigGo J Empty Pod “appears nearly identical to the ornamental design of the Asserted
Patent.” (Staff Resp., Ex. 9 (relevant portions of expert report) at 196, 277, 358.).
Accordingly, Respondent Shenzhen Bauway infringes the D’868, D’869, and D’870
patents.
18.

Respondent Shango Distribution Infringes the Asserted Patents

Below are photographs of Respondent Shango Distribution’s accused “Pin Pod” product:
Figure No. 23: Respondent Shango Distribution’s “Pin Pod”

(Delman Decl. at Exs. 49, 97, 145, 193.). 22

22

See Motion Docket No. 1121-022 (Oct. 5, 2020) (correcting Respondent Puff E-Cig in Complaint to
Shango Distribution LLC D/B/A Puff E-Cig); Order No. 22 (Oct. 21, 2020).
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D’536 Patent.
Mr. Delman provided the same conclusions for Respondent Shango Distribution’s “Pin
Pod” as he did for Shenzhen Bauway’s accused product. (See Staff Resp. Ex. 10 (relevant
portions of expert report) at 116.).
Respondent Shango Distribution’s Accused Product has the specific combination of
ornamental features for a vaporizer cartridge claimed by the D’536 patent: (1) the thin,
rectangular form; (2) the transparent portion/inset through which the cannula is visible; (3) the
opaque segment at the mouthpiece end; and (4) the single, half-shape transparent cutout or notch
into the opaque segment. (See D’536 patent at Figs. 1.1-4.6.).
For these reasons, Respondent Shango Distribution infringes the D’536 patent.
D’868, D’869, and D’870 Patents.
Again, the infringement analysis for the D’868, D’869, and D’870 patents for the
Accused Product is generally the same as for the D’536 patent, because none of the D’868,
D’869, or D’870 patents claim any additional features not claimed by the D’536 patent. For each
of the D’868, D’869, and D’870 patents, Mr. Delman provided opinions and conclusions that the
“the overall visual impression of the Accused Product is more than substantially similar to the
Asserted Patent” and also that the design of the accused Pin Pod “appears nearly identical to the
ornamental design of the Asserted Patent.” (See Staff Resp., Ex. 10 at 197, 278, 359.).
Accordingly, Respondent Shango Distribution infringes the D’868, D’869, and D’870
patents.
IX.

DOMESTIC INDUSTRY REQUIREMENT
A.

Legal Standard

The Commission may only find a violation of Section 337 “if an industry in the United
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States relating to the articles protected by the patent . . . exists or is in the process of being
established.” 19 U.S.C. § 1337(a)(2). Typically, a Complainant must show that a domestic
industry existed at the time the complaint was filed. See Motiva LLC v. Int’l Trade Comm’n, 716
F.3d 596, 601 n.6 (Fed. Cir. 2013). The domestic industry requirement consists of a “technical
prong” and an “economic prong.” See, e.g., Certain Elec. Devices, Including Wireless Commc’n
Devices, Portable Music & Data Processing Devices, & Tablet Computs., Inv. No. 337-TA-794,
Order No. 88, 2012 WL 2484219, at *3 (June 6, 2012); Certain Unified Commc’ns Sys., Prods.
Used with Such Sys., and Components Thereof, Inv. No. 337-TA-598, Order No. 9 at 2 (Sept. 5,
2007) (“Communications Systems”).
B.

Technical Prong
1.

Legal Standard

A complainant in a patent-based Section 337 investigation must demonstrate that it is
practicing or exploiting the patents at issue. See 19 U.S.C. § 1337(a)(2) and (3); Certain
Microsphere Adhesives, Process for Making Same, and Prods. Containing Same, Including SelfStick Repositionable Notes, Inv. No. 337-TA-366, Comm’n Op. at 8, Pub. No. 2949 (U.S.I.T.C.
Jan. 16, 1996) (“Microsphere Adhesives”). “In order to satisfy the technical prong of the
domestic industry requirement, it is sufficient to show that the domestic industry practices any
claim of that patent, not necessarily an asserted claim of that patent.” Certain Ammonium
Octamolybdate Isomers (“Certain Isomers”), Inv. No. 337-TA-477, Comm’n Op. at 55
(U.S.I.T.C. Jan. 5, 2004).
The test for claim coverage for the purposes of the technical prong of the domestic
industry requirement is the same as that for infringement. Certain Doxorubicin and
Preparations Containing Same, Inv. No. 337-TA-300, Initial Determination at 109, 1990 WL
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710463 (U.S.I.T.C. May 21, 1990), aff’d, Views of the Commission at 22 (October 31, 1990)
(“Doxorubicin”). “First, the claims of the patent are construed. Second, the complainant’s
article or process is examined to determine whether it falls within the scope of the claims.” Id.
The technical prong of the domestic industry can be satisfied either literally or under the
doctrine of equivalents. Certain Dynamic Sequential Gradient Devices and Component Parts
Thereof, Inv. No. 337-TA-335, Initial Determination at 44, Pub. No. 2575 (U.S.I.T.C. Nov.
1992).
2.

JLI Has Satisfied the Technical Prong of the Domestic Industry
Requirement

JLI has proven by a preponderance of evidence that JUULpods™ practices the single
claim of each of the Asserted Patents. The Defaulting Respondents have waived their rights to
contest the technical prong of the domestic industry requirement. See 19 C.F.R. §§ 210.16(b)(4),
210.17.
JLI’s Memorandum contains a chart showing the JUULpods™ cartridge in comparison to
figures from each of the Asserted Patents. A copy of the chart is shown below.
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Chart No. 1: JUULpods™ Compared to Figures from the Asserted Patents

(Mem. at 55-56; see also Delman Decl. at pp. 197-201.).
Mr. Delman, JLI’s expert, examined the JUULpods™ product against the claims and
figures in each of the Asserted Patents. (See Delman Decl. at ¶¶ 109-111.). From the standpoint
of an ordinary observer, Mr. Delman concluded that “there are no significant differences
between the designs claimed by the Asserted Patents and the [Domestic Industry Product], and
that the [Domestic Industry Product] closely practices the claims of the Asserted Patents.” (Id. at
¶ 111.).
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Moreover, the side-by-side visual comparison of JLI’s JUULpods™ to views of the
claimed cartridges, shown above in Chart No. 1, demonstrate that the JUULpods™ have the
specific combination of ornamental features for a vaporizer cartridge claimed by the D’536
patent: (1) the thin, rectangular form; (2) the transparent portion/inset through which the cannula
is visible; (3) the opaque segment at the mouthpiece end; and (4) the single, half-shape
transparent cutout into the opaque segment. (See D’536 patent at Figs 1.1-4.6.).
JLI’s JUULpods™ also have the specific combination of ornamental features for a
vaporizer cartridge claimed by the D’868, D’869, and D’870 patents, because those patents do
not include any additional ornamental features not found in the design claimed in the D’536
patent. (See D’868 patent at Figs. 1-24; D’869 patent at Figs. 1-24; D’870 patent at Figs. 1-24.).
Accordingly, JLI has proven by a preponderance of the evidence that its JUULpods™
practice the claims of each of the Asserted Patents.
C.

Economic Prong
1.

Legal Standard

The Commission may only find a violation of Section 337 “if an industry in the United
States relating to the articles protected by the patent . . . exists or is in the process of being
established.” 19 U.S.C. § 1337(a)(2). Typically, a complainant must show that a domestic
industry existed at the time a complaint was filed. See Motiva LLC v. Int’l Trade Comm’n, 716
F.3d 596, 601 n.6 (Fed. Cir. 2013).
A complainant satisfies the “economic prong” of the domestic industry requirement when
it demonstrates that the economic activities set forth in subsections (A), (B), and/or (C) of
Section 337(a)(3) have taken place or are taking place with respect to the protected articles. See
Communications Systems, No. 337-TA-598, Order No. 9 at 2.
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Section 337(a)(3) sets forth the following economic criteria for determining the existence
of a domestic industry in such investigations that a complainant must satisfy:
(3) For purposes of paragraph (2), and industry in the United States shall be
considered to exist if there is in the United States, with respect to the articles
protected by the patent, copyright, trademark, mask work, or design concerned –
(A) significant investment in plant and equipment;
(B) significant employment of labor, or capital; or
(C) substantial investment in its exploitation, including engineering,
research and development, or licensing.
19 U.S.C. § 1337(a)(3).
Because the economic requirement sub-prong criteria are listed in the disjunctive,
satisfaction of any one of them will be enough to meet the economic prong of the domestic
industry requirement. Certain Integrated Circuits, Chipsets and Prods. Containing Same, Inv.
No. 337-TA-428, Order No. 10, Initial Determination (unreviewed) (May 4, 2000) (“Integrated
Circuits”).
However, a complainant must substantiate the nature and the significance of its activities
with respect to the articles protected by the patent at issue. Certain Printing and Imaging
Devices and Components Thereof, Inv. No. 337-TA-690, Comm’n Op. at 30 (Feb. 17, 2011). In
explaining this, the Commission has also interpreted Sections 337(a)(3)(A) and (B) to relate to
investments in plant and equipment and labor and capital “with respect to the products presented
by the patent.” Certain Ground Faults Interrupters and Prods. Containing Same, Inv. No. 337TA-739, 2012 WL 2394435 at *50, Comm’n Op. at 78 (June 8, 2012) (quoting U.S.C. §§
1337(a)(3)(7)). It is not enough for the “substantial investment” under paragraph (C) to merely
relate to articles protected by the asserted patents. Rather, “the complainant must establish that
there is a nexus between the claimed investment and asserted patent regardless of whether the
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domestic- industry showing is based on licensing, engineering, research and development.”
Certain Integrated Circuit Chips & Prods. Containing (“Certain Integrated Circuit Chips”), Inv.
No. 337-TA-845, Final Initial Determination, 2013 WL 3463385 at *14 (June 7, 2013).
To determine whether investments are “significant” or “substantial,” the actual amounts
of a complainant’s investments or a quantitative analysis must be performed. Lelo Inc. v. Int’l
Trade Comm’n, 786 F.3d 879, 883-84 (Fed. Cir. 2015). Even after Lelo, which requires some
quantification of a complainant’s investments, there is still no bright line as to a threshold
amount that might satisfy an economic industry requirement. It is the complainant’s burden to
show by a preponderance of evidence that one or more of the prongs of the domestic industry
requirement is satisfied. Certain Prods. Containing Interactive Program Guide and Parental
Control Tech., Inv. No. 337-TA-845, Final Initial Determination, 2013 WL 3463385 at *14
(June 7, 2013.).
Moreover, the Commission makes its determination by “an examination of the facts in
each investigation, the article of commerce, and the realities of the marketplace.” Certain Male
Prophylactic Devices, Comm’n Op. at 39 (quoting Certain Double Sided-Floppy Disk Drives
and Components Thereof, Inv. No. 337-TA-215, Comm’n Op. at 17, USITC Pub. 1859 (May
1986).).
2.

JLI Has Satisfied the Economic Prong of the Domestic Industry
Requirement Under Subsections (A) and (B)

JLI presented evidence which demonstrates that JLI’s investments in its JUULpods™
meet the economic prong under subsections 337(a)(3)(A) and (B). (SUMF at ¶ 111.). The
Defaulting Respondents have waived their rights to contest the technical prong of the domestic
industry requirement. See 19 C.F.R. §§ 210.16(b)(4), 210.17.
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JLI relies on its investments in supply chain management, customer service, and quality
assurance with respect to its JUULpods™. 23 (SUMF at ¶ 22.). These types of investments are
frequently relied upon by the Commission in determining the existence of a domestic industry.
See, e.g., Certain Marine Sonar Imaging Devices, Including Downscan and Sidescan Devices,
Prods. Containing the Same, and Components Thereof, Inv. No. 337-TA-921, Comm’n Op. at 63
(Jan. 6, 2016); Certain Devices for Improving Uniformity Used in a Backlight Module and
Components Thereof and Prods. Containing Same, Inv. No. 337-TA-805, Initial Determination
(Oct. 22, 2012), aff’d in relevant part, Comm’n Op. at 26-27 (May 17, 2013); Certain Airtight
Cast Iron Stoves, Inv. No. 337-TA-69, Comm’n Op. at 10-11 (Dec. 31, 1980); Certain Devices
for Connecting Computs. Via Tel. Lines, Inv. No. 337-TA-360, Initial Determination, 1994 WL
930219, *5 (Apr. 21, 1994).
JLI’s “Global Supply Chain” team oversees the
(SUMF at ¶ 23.).

(Id.). Empty JUULpods™
(Id.).

23

The Commission has previously found that JLI’s U.S. investments, which include these activities, were
sufficient to show that JLI has a domestic industry. See Certain Cartridges for Elec. Nicotine Delivery
Sys. and Components Thereof, Inv. No. 337-TA-1141, Order No. 38 at 25-26 (Aug. 14, 2019) (initial
determination granting complainant JLI’s motion for summary determination regarding, among other
things, economic domestic industry); Notice of Comm’n Op. Not to Review (Sept. 13, 2019); Certain
Elec. Nicotine Delivery Sys. and Components Thereof, Inv. No. 337-TA-1139, Initial Determination at
Section IX (Dec. 13, 2019) (finding that JLI’s investments met the economic domestic industry standard);
Comm’n Op. at 8 (May 5, 2020) (affirming the ALJ’s findings that JLI met the domestic industry
standard).
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In order to allocate JLI’s domestic investments in plant and equipment to JUULpods™,
JLI’s economic expert, Ms. Carla Mulhern, 24 performed several calculations. For JLI’s facilities
expenditures, Ms. Mulhern used a two-step allocation process.
First, Ms. Mulhern estimated the share of facility expenses associated with Global Supply
Chain and quality assurance activities based on the share of total JLI U.S. labor costs associated
with these activities. (SUMF at ¶ 41.). Ms. Mulhern calculated that over the period 2018
through Q2 2020, approximately

of JLI’s U.S. labor costs were associated with

Global Supply Chain and quality assurance. (Id.). Applying this share to JLI’s total facility
costs results in

of facilities costs allocated to these activities. (Id.).

Second, Ms. Mulhern estimated the share of these investments allocable to the
JUULpods™ using a sales-based allocation. (Id. at ¶ 42.). The JUULpods™ represent
of total JLI sales from 2018 through Q2 2020. (Id. at ¶ 43.). Accordingly, Ms. Mulhern
calculated that JLI’s domestic investments in facilities related to JUULpods™ were
from 2018 through Q2 2020. (Id. at ¶ 44.). The Commission routinely finds that such
sales-based allocations are reasonable. See, e.g., Certain Pumping Bras, Inv. No. 337-TA-988,
Order No. 11 at 27 (Oct. 31, 2016) (granting summary determination on economic prong where

24

JLI retained Ms. Mulhern as an expert to provide analysis regarding: (1) the economic prong of the
domestic industry (“DI”) requirement; (2) the appropriateness of a general exclusion order (“GEO”) in
this Investigation; and (3) the appropriate amount of bond for products covered by any exclusion order
during the Presidential Review Period (“PRP”) following issuance of such an order. (Mulhern Decl. at ¶
2.). At the time she signed the Declaration on March 19, 2021, Ms. Mulhern was a Managing Principal at
Analysis Group, Inc., which “provides economic and financial analysis for complex litigation, regulatory
proceedings, and corporate strategic planning.” (Id. at ¶ 8.). As an economist specializing in intellectual
property valuation and monetary relief assessment, Ms. Mulhern has been involved in numerous such
engagements spanning a broad range of industries for over 30 years. (Id. at ¶ 9.). She has previously
been engaged as an expert regarding economic issues arising in Section 337 investigations before the
International Trade Commission. (Id.; see also id. at Ex. 8 (Carla S. Mulhern Resume).). Based upon her
extensive, relevant background, Ms. Mulhern is accepted as expert with respect to the economic prong of
the DI requirement, and remedy and bond, in this Investigation.
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investments were allocated as a percentage of sales) (“Pumping Bras”).
In addition to these investments in facilities, JLI has made significant and regular
investments in its equipment at these facilities to support its U.S.-based operations relating to the
JUULpods™. (SUMF at ¶ 37.). JLI purchases and owns

(Id.).
(Id. at ¶ 38.). In accordance with accounting
standards, JLI depreciates its capitalized facility improvements and equipment. (Id. at ¶ 39.).
Overall, JLI’s depreciation and amortization expenses associated with these investments in plant
and equipment totaled

from 2018 through Q2 2020. (Id. at ¶ 40.). Within that

total, depreciation associated with JLI’s manufacturing equipment alone totaled
over the same period. (Id. at ¶ 40.).
To estimate the share of JLI’s total depreciation expenses allocable to the JUULpods™,
Ms. Mulhern focused her analysis on manufacturing depreciation. 25 To account for the fact that
manufacturing depreciation includes expenses associated with the manufacture of devices as well
as the JUULpods™, Ms. Mulhern determined the share of the manufacturing depreciation
allocable to the JUULpods™ using a sales-based allocation. See Pumping Bras at 27. (See
SUMF at ¶ 45.).
As discussed above, the JUULpods™ represent

of total JLI sales from 2018

through Q2 2020. (Id.). Thus, Ms. Mulhern calculated that JLI’s domestic investments in
manufacturing depreciation related to the JUULpods™ totaled
25

from 2018 through

See SUMF at 49 (“The amount of equipment associated with the quality assurance department is
relatively small. Thus, Ms. Mulhern conservatively excluded all depreciation expenses aside from
manufacturing depreciation from her analysis.”).
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Q2 2020. (Id. at ¶ 46.).
In sum, Ms. Mulhern calculated that JLI’s domestic investments in plant and equipment
from 2018 through Q2 2020 related to the JUULpods™ totaled approximately

.

(Id. at ¶ 192.).
b)

JLI’s Investments in Labor

As of Q2 2020, JLI had
these,

employees, or

employees in the United States. (SUMF at ¶ 47.). Of
of the U.S. workforce, were in JLI’s Global Supply Chain

and quality assurance departments. (Id.). More specifically, in the United States, JLI employed
people in its Global Supply Chain department and

people in its quality assurance

department. (Id.).
From 2018 through Q2 2020, JLI labor costs associated with all employees in the U.S.
totaled approximately

. (Id. at ¶ 48.). These labor costs include costs associated with

full-time employees (such as salaries, bonuses, benefits, and severance), as well as labor costs for
consultants and contractors. (Mulhern Decl. at ¶ 27.).
To determine the share of JLI’s total U.S. labor expenses for certain groups allocable to
the JUULpods™, Ms. Mulhern employed a two-step process.
First, Ms. Mulhern calculated the labor expenses associated with Global Supply Chain
and quality assurance activities. (SUMF at ¶ 50.). Between 2018 and Q2 2020, JLI’s U.S. labor
costs associated with Global Supply Chain and quality assurance totaled

. (Id. at ¶

51.). Specifically, labor costs associated with the Global Supply Chain department totaled
and labor costs associated with the quality assurance department totaled
from 2018 through Q2 2020. (Id. at ¶ 52.).
To determine the share of these expenses associated with the JUULpods™, Ms. Mulhern
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used a sales revenue-based allocation methodology. See Pumping Bras at 27. (See SUMF at
¶ 53.). As described previously, over the period from 2018 through Q2 2020, the JUULpods™
accounted for

of total JLI sales. (Id. at ¶ 54.). Applying this share results in labor

costs allocable to the JUULpods™ of
c)

from 2018 through Q2 2020. (Id. at ¶ 55.).

JLI’s Investments Are Significant

JLI’s focus on the JUUL® System confirms the qualitative significance of JLI’s
investments in the JUULpods™, since a substantial component of the JUUL® System is the
JUULpod™. (SUMF at ¶ 56.). Moreover, as discussed above in Section IX.B.2(a)-(b), JLI’s
domestic activities are critical to the successful commercialization of its JUULpods™. (SUMF
at ¶ 57.). For instance, JLI’s Global Supply Chain department is fundamental to JLI’s ability to

(Id.). In addition, this
department plays a significant role for JLI

. (Id. at ¶ 58.). The

quality assurance department is crucial to JLI as it ensures a

. (Id. at ¶ 59.).
Furthermore, a significant share of the manufacturing of the JUULpods™ occurs in the
United States. (Id. at ¶ 60.). Indeed, all manufacturing of the e-liquid used in the JUULpods™,
all filling of the empty pods, and all packaging of the JUULpods™ occurs in the U.S. (Id. at ¶
61.). JLI’s manufacturing has already been found to be significant. See Certain Electronic
Nicotine Delivery Sys. and Components Thereof, Inv. No. 337-TA-1139, Final Initial
Determination at 271-272 (Dec. 13, 2019) (finding that “a considerable portion of the value of
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X.

REMEDY AND BONDING
A.

Legal Standard

Pursuant to Commission Rule 210.42, an administrative law judge must issue a
recommended determination on: (1) an appropriate remedy if the Commission finds a violation
of Section 337; and (2) an amount, if any, of the bond to be posted. 19 C.F.R. § 210.42(a)(1)(ii).
When a Section 337 violation has been found, as here, “the Commission has the authority to
enter an exclusion order, a cease and desist order, or both.” Certain Flash Memory Circuits and
Prods. Containing the Same, Inv. No. 337-TA-382, Comm’n Opinion on the Issues under
Review and on Remedy, the Public Interest and Bonding, at 26 (June 9, 1997). The Commission
has broad discretion in selecting the form, scope, and extent of the remedy in a section 337
proceeding. Viscofan, S.A. v. United States Int ’I Trade Comm ’n, 787 F.2d 544, 548 (Fed. Cir.
1986).
B.

JLI’s Requested Relief

JLI seeks the following relief:
(1)
A permanent GEO, or alternatively, a permanent LEO pursuant to U.S.C.
§1337(d) directed to products that are manufactured, imported, sold for importation,
and/or sold after importation by or on behalf of Respondents and their subsidiaries,
related companies, agents, excluding from entry into the United States vaporizer
cartridges and components thereof that infringe the Asserted Patents; and
(2)
A permanent cease and desist order (“CDO”) or order pursuant to Section 337(f)
prohibiting 101 Smoke Shop, Inc., Eon Pods LLC, Jem Pods, U.S.A., Sky Distribution
LLC, Vapers&Papers, LLC, Access Vapor LLC D/B/A Cali Pods, eLiquid Stop,
Evergreen Smokeshop, Shenzhen Azure Tech USA LLC f/k/a DS Vaping P.R.C.,
DripTip Vapes LLC, Modern Age Tobacco, and Shango Distribution LLC D/B/A Puff ECig and their subsidiaries, related companies, and agents from engaging in unfair acts
including, but not limited to, the importation, selling for importation, marketing,
advertising, testing, evaluating, demonstrating, warehousing, offering for sale, selling,
selling after importation, distributing, using, licensing, providing technical support for
Issues, Doc. ID No. 727089 (Dec. 3, 2020). Given the significance of JLI’s domestic expenses, such an
analysis is not necessary here.
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and/or otherwise transferring within the United States vaporizer cartridges and
components thereof that infringe the Asserted Patents.
(Mem. at 65-66.).
JLI also seeks imposition of a bond in the amount of 100 percent of the entered value of
the infringing vaporizer cartridges and components thereof during the 60-day Presidential review
period pursuant to Section 337(j). (Id. at 66.).
For the reasons discussed below, this decision recommends the issuance of the requested
GEO, CDO, and bond. (See accord, Staff Resp. at 91-92, 99.).
C.

A General Exclusion Order (“GEO”) Is Appropriate in This Investigation

The Commission may issue a GEO to all infringing products, regardless of source,
instead of a limited exclusion order (“LEO”) directed only to persons determined to be in
violation of Section 337, when:
(A) a general exclusion from entry of articles is necessary to prevent
circumvention of an exclusion order limited to products of names
persons; or
(B) there is a pattern of violation of this section and it is difficult to
identify the source of infringing products.
19 U.S.C. § 1337(d)(2) (emphases added); accord 19 C.F.R. § 210.50(c); Kyocera Wireless
Corp. v. Int’l Trade Comm’n, 545 F.3d 1340 (Fed. Cir. 2008); see also Vastfame Camera, Ltd. v.
Int’l Trade Comm’n, 386 F.3d 1108, 1113 (Fed. Cir. 2004).
Additionally, JLI argues that a GEO should issue under Section 337(g)(2). Section
337(g)(2) provides that a general exclusion order may be issued when:
(A) no person appears to protest an investigation concerning a
violation of the violation of provisions of this section,
(B) such a violation is established by substantial, reliable, and probative
evidence, and,
(C) the requirements of [Section 337(d)(2)] are met.
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(See MSD at 30 (citing 19 U.S.C. § 1337(g)(2)(A)-(C)).
In this case, JLI has presented persuasive arguments and supporting evidence that all
requirements of Section 337(d)(2) and (g)(2) have been satisfied and that a GEO is proper under
current Commission interpretations of the cited statutory provisions. Staff also agrees that in this
case, the Commission may issue a GEO when either one of the statutory provisions, Section
337(d)(2)(A) or 337(d)(2)(B), is met. See Certain Cigarettes & Packaging Thereof (“Cigarette
Wrappers”), Inv. No. 337-TA-643, Comm’n Op. (Oct. 1, 2009). (See Staff Resp. at 91-92.).
JLI contends that the Defaulting Respondents have not entered an appearance in this case,
or otherwise responded to the Complaint and Notice of Investigation. (MSD at 3-5.). JLI also
asserts that five (5) of the Defaulting Respondents filed Notices of Intent to Default. (Id. at 3-4.).
These Defaulting Respondents have been found to be in default. (Order Nos. 35 (Dec. 17, 2020),
62 (May 5, 2021), 63 (May 5, 2021), 64 (Sept. 23, 2021); see also n.2, supra.). Moreover, the
requirement that a violation be established by substantial, reliable, and probative evidence is
supported by both the granting of JLI’s motion for summary determination on the issues of
domestic industry and violation as well as through the evidence provided below. (Id. (citing
Certain Sildenafil or Pharmaceutically Acceptable Salt Thereof, Such as Sildenafil Citrate, and
Prods. Containing Same, Inv. No. 337-TA-489, Comm’n Op. at 4-5 (July 23, 2004).). I agree
with these arguments and find that JLI has satisfied the requirements for, and is entitled to, a
GEO.
1.

JLI Has Provided Evidence of Widespread Violation of Its Patents

JLI presented evidence demonstrating a widespread pattern of violation by numerous
infringers world-wide. (SUMF at ¶ 82; see also, e.g., Conf. Ex. 20 to Mulhern Decl. (Connolly
Depo. Tr.) at 22:18-26:5 (testifying that
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); Conf. Ex. 19 to Mulhern Decl.
(Naturally Peaked Health Co.’s Obj’s & Resp. to JLI’s 1st Set of Rogs) at Rog. Nos. 6-7
(
).).
As Staff points out, even a quick internet search shows numerous websites that offer
potentially infringing products for sale that do not have any clear connection to the named
respondents. (Ex. 42 to Mulhern Decl. (selection of websites); Staff Resp. at 93; SUMF at ¶ 79;
Compl. at ¶¶ 486-497 (identifying additional sellers of infringing products). 27 See also Certain
Loom Kits for Creating Linked Articles, Inv. No. 337-TA-923, Comm’n Op. at 14 (June 26,
2015) (“The Commission has found in other investigations that numerous online sales of
infringing imported goods can constitute a pattern of violation of Section 337.”) (“Loom Kits”).
Thus, JLI has shown there is evidence of a widespread pattern of violation.
2.

JLI Has Provided Evidence of the Difficulty in Identifying All Sources
of Infringement

JLI provided evidence confirming that it is often difficult, if not impossible, to identify
the source of many of the infringing vaporizer cartridges. For example, there is evidence that
sellers in the infringing industry often operate under multiple business names or aliases. (SUMF
at ¶ 93; see also, e.g., Mulhern Decl. at ¶ 46 (Noting that “Chinese manufacturers are no longer
willing to ship directly out of the country, but have set up separate warehousing and
manufacturing facilities so as to minimize the impact on their business if a warehouse or
production location is raided and shut down.”); SUMF at ¶ 73; see also, e.g., 2nd Wife Vape

27

An internal JLI Brand Protection Report indicates that there were 978 unique online sellers offering
JUUL-compatible pods in November 2020, some of which may be infringing. (See Ex. 24 to Mulhern
Decl. (JLI Brand Protection Report).).
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Indeed, various Respondents have stated that they
.
(SUMF at ¶ 101; see also, e.g., Conf. Ex. 14 to Mulhern Decl. (Vape ‘n Glass’ Obj’s & Resp to
JLI’s 1st Set of Rogs) at Rog. No. 10 (

); Conf. Ex. 27 to

Mulhern Decl. (Price Point NY’s Obj’s & Resp to JLI’s 1st Set of Rogs) at Rog. No. 10 (
); Conf. Ex. 29 to Mulhern Decl. (JC Pods’ Obj’s & Resp to JLI’s
1st Set of Rogs) at Rog. No. 10 (

); Conf. Ex. 28 to Mulhern

Decl. (Vaperistas’ Obj’s & Resp to JLI’s 1st Set of Rogs) at Rog. No. 10 (
).).
Based on this evidence showing a widespread pattern of violation with manifest
difficulties in identifying the source of infringing products, a GEO is warranted.
3.

JLI Has Established that a GEO is Necessary to Prevent
Circumvention

As noted above, the distribution networks for many of the infringing products are
unknown. Respondents engage in multiple business practices that could pose a significant risk
of circumvention of an LEO. See, e.g., Certain Toner Cartridges and Components Thereof, Inv.
No. 337-TA-918, Comm’n Op. at 6 (Oct. 1, 2015) (finding practices such as “facilitating
circumvention through Internet operations; masking of identities and product sources; and use of
unmarked, generic, and/or reseller-branded packaging” would all indicate a likelihood of
circumvention). Specifically, the evidence demonstrates that the Defaulting Respondents operate
under multiple different business names, engage in sales over the internet, and use various
product packaging that often bears no clear relationship to a particular manufacturer. (See
Mulhern Decl. at ¶¶ 52-58; Slobodyanyuk Decl., Ex. 11 to Complaint, Doc. ID No. 714331 (July

Page - 86 - of 91

Public Version

10, 2020) (Attach. ID Nos. 1556269, 1556270, 1556271) (product package photographs); Mot. at
Ex. 13 (David Markel Decl.); 29 Mot. at Ex. 14 (Abed Asker Decl.); 30 Doc. ID No. 721176 (Oct.
5, 2020) (motion to amend to correct business aliases with corporate names and attached
discovery responses).).
JLI’s expert, Ms. Mulhern, also concluded that vaping is an industry with relatively low
barriers to entry and high profit margins. (See Mulhern Decl. at ¶¶ 61-63.). There is evidence
indicating that the Accused Products are relatively easy to manufacture or purchase from an
established Chinese manufacturer and that an online product seller could quickly create a new
sales website for a

. (See id. at ¶¶ 62-63; see also id. at Ex. 21

(Amir Makhani Dep. Tr.), 31 Ex. 26 (Adam Frank Dep. Tr.), 32 Ex. 22 (Pardhan Dep. Tr.).).
. (See id.
at ¶ 61.). This provides a significant margin in which infringers can undercut JLI on price but
still make substantial profits.
Accordingly, in the absence of a GEO, the relevant market conditions in this industry
would incentivize both Defaulting Respondents and new market entrants to continue the
infringing activities. See, e.g., Loom Kits, Inv. No. 337-TA-923, Comm’n Op. at 9 (Feb. 1,

29

Mr. David Markel signed the Declaration as an authorized representative on behalf of WeVapeUSA,
one of the Respondents named in the Complaint. (Markel Decl. at 1.).
30

Mr. Abed Asker signed the Declaration as an authorized representative on behalf of Ana Equity LLC,
one of the Respondents named in the Complaint. (Asker Decl. at 1.).

31

At the time of his deposition on October 7, 2020, Mr. Amir Makhani was the owner of EZFumes, one
of the Respondents named in the Complaint. (Makhani Dep. Tr. at 20:9-23.).

32

At the time of his deposition on November 23, 2020, Mr. Adam Frank was an employee of Naturally
Peaked Health Co., one of the Respondents named in the Complaint. (See, e.g., Frank Dep. Tr. at 11:1619, 29:19-30:10.).
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2019) (noting ALJ’s conclusion “that the potential profit from unlicensed loom kits is high
enough to invite infringement”).
D.

In the Event the Commission Rejects A GEO, A LEO Is Warranted

JLI requests a LEO against the Defaulting Respondents if the Commission declines to
issue a GEO. (Mem. at 79.). Section 337 permits the Commission to issue either a LEO, which
is directed against infringing products manufactured or imported by or on behalf of persons
found in violation, or a general exclusion order, directed against all infringing products. See 19
U.S.C. § 1337(d). If the Commission declines to issue a GEO, it is the recommendation of this
Initial Determination that a LEO issue against each of the Defaulting Respondents that would bar
the entry of the Accused Products into the United States.
E.

Cease and Desist Orders Are Appropriate in This Investigation

Cease and desist orders are appropriate for the domestic Defaulting Respondents: 101
Smoke Shop, Eon Pods, Jem Pods, Sky Distribution, Vapers & Papers, Access Vapor, eLiquid
Stop, Evergreen Smokeshop, Shenzhen Azure, DripTip Vapes, Modern Age Tobacco, and
Shango Distribution. (See Mot. at 1.). See, e.g., Certain Arrowheads with Deploying Blades and
Components Thereof and Packaging Therefor, Inv. No. 337-TA-977, Comm’n Op. at 17-18
(Apr. 28, 2017) (“Arrowheads with Deploying Blades”); Certain Agricultural Tractors, Lawn
Tractors, Riding Lawnmowers, and Components Thereof, Inv. No. 337-TA-486, Comm’n Op. at
17-18 (July 14, 2003).
Here, Respondents 101 Smoke Shop, Inc., Eon Pods LLC, Jem Pods, U.S.A., Sky
Distribution LLC, Vapers&Papers, LLC, Access Vapor LLC D/B/A Cali Pods, eLiquid Stop,
Evergreen Smokeshop, Shenzhen Azure Tech USA LLC f/k/a DS Vaping P.R.C., DripTip Vapes
LLC, Modern Age Tobacco, and Shango Distribution LLC D/B/A Puff E-Cig all operate in the
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United States. (SUMF at ¶ 105.). Thus, the commercial significance of these Respondents’
domestic inventories can be inferred. See Arrowheads with Deploying Blades, Inv. No. 337-TA977, Comm’n Op. at 18 (“Due to … domestic presence and lack of participation, the
Commission has historically granted a complainant’s request for relief in the form of a cease and
desist order regarding U.S.-based activities for domestic respondents found in default.”).
F.

BOND

Even if the Commission decides to enter an exclusion order, JLI argues that the affected
articles will nonetheless be entitled to entry and sale under bond during the 60-day Presidential
review period. (Mem. at 80.). The amount of a bond must “be sufficient to protect the
complainant from any injury.” 19 U.S.C. § 1337(j)(3); see also 19 C.F.R. § 210.50(a)(3).
The Commission typically sets the Presidential review period bond based upon the price
differential between the imported or infringing product or based upon a reasonable royalty. See,
e.g., Certain Ink Cartridges and Components Thereof, Inv. No. 337-TA-565, Comm’n Op. at 63
(November 2007) (setting bond based on price differentials); Certain Plastic Encapsulated
Integrated Circuits, Inv. No. 337-TA315, Comm’n Op. on Issues Under Review and on Remedy,
the Public Interest, and Bonding, at 45, USITC Pub. 2574 (November 1992) (setting the bond
based on a reasonable royalty).
However, where the available pricing or royalty information is inadequate, the bond may
be set at 100% of the entered value of the accused product. See, e.g., Certain Neodymuim-IronBoron Magnets, Magnet Alloys, and Prods. Containing Same, Inv. No. 337-TA-372, Comm’n
Op. on Remedy, the Public Interest and Bonding at 15, USITC Pub. 2964 (May 1996).
Here, JLI presented evidence indicating that the Accused Products are sold over a wide
and inconsistent range of prices. (See Mem. at 81-82 (citations omitted).). Additionally, due to
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having defaulted, Defaulting Respondents have not provided any discovery in this investigation
which could allow for a precise determination as to their product pricing. Royalty information is
also unavailable, because JLI has never licensed any of the Asserted Patents. (See Compl. at ¶¶
4, 64 (“JLI has provided no license or authorization of any kind to anyone to make products that
practice JLI’s intellectual property”).). This makes it neither practical nor possible to establish a
bond based on price differentials or royalty information. See 19 U.S.C. § 1337(j)(3) (bond must
“be sufficient to protect the complainant from injury”).
Therefore, JLI requests, and I recommend, that the bond be set at 100 percent for all
infringing goods entered during the Presidential review period. (Mem. at 81-83; Pumping Bras,
Inv. No. 337-TA-988, Comm’n Op. at 14-15 (Apr. 7, 2017) (setting Presidential review bond at
“100 percent of the entered value of the infringing products” where “an average price differential
between the Complainant’s [product] and the infringing products would be difficult to calculate
due to the high volume of internet sales at various prices” and respondents “defaulted and failed
to participate in discovery”); Loom Kits, Inv. No. 337-TA-923, Comm’n Op. at 19 (June 26,
2015) (setting bond at 100 percent where “a large number of infringing [products] are sold on the
Internet at different prices” and “the defaulting respondents in th[e] investigation provided no
discovery, including discovery about pricing”)).
XI.

CONCLUSION
This decision operates as both a finding of violation based upon a Motion for Summary

Determination under Commission Rule 210.18 and as an Initial Determination on Violation of
Section 337 of the Tariff Act of 1930 together with a Recommendation on Remedy and Bond.
Accordingly, this recommended decision is certified to the Commission. All orders and
documents, filed with the Secretary, including the record exhibits in this Investigation, as defined
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in 19 C.F.R. § 210.38(a), are not certified, since they are already in the Commission’s possession
in accordance with Commission Rules. See 19 C.F.R. § 210.38(a). In accordance with 19
C.F.R. § 210.39(c), all material found to be confidential under 19 C.F.R. § 210.5 is to be given in
camera treatment.
After JLI has provided proposed redactions of confidential business information (“CBI”)
that have been evaluated and accepted, the Secretary shall serve a public version of this ID upon
JLI and Staff together with a confidential version.
Pursuant to 19 C.F.R. § 210.42(h), this Initial Determination shall become the
determination of the Commission unless a party files a petition for review pursuant to 19 C.F.R.
§ 210.43(a) or the Commission, pursuant to 19 C.F.R. § 210.44, orders on its own motion a
review of the Initial Determination or certain issues therein.
Within fourteen (14) business days of the date of this document, each party shall submit
to the Office of the Administrative Law Judges through McNamara337@usitc.gov a statement
whether it seeks to have any confidential portion of this document. That is the courtesy copy
pursuant to Ground Rule 1.3.2. Any party seeking redactions to the public version must submit
to this office through McNamara337@usitc.gov a copy of a proposed public version of this
document pursuant to Ground Rule 1.10 with yellow highlighting clearly indicating any portion
asserted to contain confidential business information.
SO ORDERED.
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