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550 patent at 5:41-53; Ancora Techs., 908 F.3d at 1347-49 (holding the analysis should consider 

the patent’s “claimed advance”). Notably, claim 9 does not even recite the tangible apparatus 

which benefits from the algorithm—the HVAC system. This is left to dependent claims.  See id. 

at cls. 10 (“A method as in claim 9 where said thermostatic controller operates a system for 

changing the air temperature in a structure.”), 11 (“A method as in claim 9 where said thermostatic 

controller operates a heating, ventilation and air conditioning system.”), 12 (“A method as in claim 

9 where said thermostatic controller operates a heating, ventilation and air conditioning system in 

a single family residence.”). 

 EcoFactor’s arguments in opposition are not persuasive. EcoFactor argues the data “is not 

just any type of data, but instead must include inside and outside temperature data.” CIB at 79; see 

CRB at 49. This is true but immaterial. “Information as such is an intangible.” Elec. Power, 830 

F.3d at 1353. It does not matter whether the data is gathered from an instrument or calculated from 

other information. Moreover, recalling stored temperature data is just one small part of the claim 

and cannot be dispositive on its own, because Alice step one must consider the claim’s character 

as a whole. See CRB at 49-50. 

 EcoFactor also argues how the claimed method reflects “technical solutions to technical 

problems specific to the field of electronic HVAC control, making them patent-eligible.” CIB at 

79 (citing Alice, 573 U.S. at 223) (emphasis by EcoFactor). Not only is this technical solution-

technical problem standard not mentioned in Alice, but if it was the standard, then any abstract 

idea would become eligible if it was applied to a piece of technology. This would eviscerate the 

purpose of the statute. Moreover, as noted above, claim 9 does not actually recite an HVAC system 

in concert with the thermostat. So the claim does not have the connection to the tangible, physical 

world EcoFactor suggests.   
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The claim also does not represent an improvement to the operation of the device running 

the algorithm, as was the case in Enfish LLC v. Microsoft Corp., 822 F.3d 1327 (Fed. Cir. 2016), 

Ancora Techs., 908 F.3d 1343 (cited by EcoFactor), Thales Visionix, 850 F.3d 1343 (cited by 

EcoFactor), or even Diamond v. Diehr, 450 U.S. 175 (cited by EcoFactor). Rather, the method of 

claim 9 takes data a thermostat and other temperature sensors ordinarily gather and manipulates it 

to create setpoints that, when used as any other setpoint, are likely to result in a more pleasing 

experience for the user: 

But even if a homeowner is able to align her schedule with the programming of her 
thermostat, there are additional difficulties associated with choosing proper 
temperatures at those times. If the temperatures programmed into a thermostat do 
not accurately reflect the preferences of the occupants, those occupants are likely 
to resort to manual overrides of the programmed settings.  The need to correct the 
“mistakes” of the thermostat is likely to annoy many users. And because people 
tend to overshoot the desired temperature when they make such manual changes, 
these overrides are likely to result in excessive heating and cooling, and thus 
unnecessary energy use. That is, if a person feels uncomfortable on a summer 
afternoon when the setting is 73 degrees, they are likely to change it to 68 or 69 
rather than 71 or 72 degrees, even if 72 degrees might have made enough of a 
difference. 

It would therefore be advantageous to have a means for adapting to signaling from 
occupants in the form of manual temperature changes and incorporating the 
information contained in such gestures into long-term programming. 

550 patent at 1:61-2:12. The thermostat’s operation (receiving of inputs, display of information, 

communication with HVAC, etc.) is not improved, nor is that the focus of the method steps of 

claim 9. Thus, the claim is directed to an abstract idea. 

 As for Alice step two, the Supreme Court described the analysis as “a search for an 

‘inventive concept’—i.e., an element or combination of elements that is ‘sufficient to ensure that 

the patent in practice amounts to significantly more than a patent upon the ineligible concept 

itself.’” Alice, 573 U.S. at 217-18 (citation omitted). When viewed in its entirety, there is little in 

claim 9 beyond the idea of applying an algorithm incorporating “rate of change” and “manual 
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change” data values to adjust thermostat setpoints. This is particularly shown by the claim’s failure 

to place a limit on how the “rate of change” and “manual change” data values must be used; any 

approach “based” on those values is covered: 

using the stored data to predict a rate of change of temperatures inside the structure 
in response to at least changes in outside temperatures; 

calculating scheduled programming of setpoints in the thermostatic controller 
based on the predicted rate of change, the scheduled programming comprising at 
least a first automated setpoint at a first time and a second automated setpoint at a 
second time; 

comparing the actual setpoint at the first time for said thermostatic controller to the 
first automated setpoint for said thermostatic controller; 

detecting a manual change to the first automated setpoint by determining whether 
said actual setpoint and said first automated setpoint are the same or different 

changing the second automated setpoint at the second time based on at least one 
rule for the interpretation of said manual change.  

550 patent at cl. 9 (emphasis added). This amounts to a patent on the idea itself. Moreover, the 

only hardware needed to accomplish the idea comprise generic temperature sensors, digital 

memory, and a processor. See generally id. (reciting “stored data,” “temperature measurements,” 

and “calculating”). In fact, the claim does not actually require temperature sensors, only 

temperature measurement data, which could conceivably be produced by a human using a 

thermometer. And as noted above, the patent is essentially a software trick to overcome the 

limitations of that generic hardware, with no difference as to whether the algorithms take place 

over a network or on the local thermostat: 

Additional means of implementing the instant invention may be achieved using 
variations in system architecture. For example, much or even all of the work being 
accomplished by remote server 106 may also be done by thermostat 108 if that 
device has sufficient processing capabilities, memory, etc. Alternatively, some or 
all of these steps may be undertaken by a local processor such as a local personal 
computer, gateway 112, or by a dedicated appliance having the requisite 
capabilities. 
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Id. at 7:53-61. 

 EcoFactor’s arguments to the contrary are not persuasive. EcoFactor implies that its 

otherwise generic components have been combined in an unconventional manner. CRB at 52. Not 

only does EcoFactor not explain which components it has in mind, but the actual language of the 

claim shows no unconventional arrangement—sensors (implied) report data to a controller, users 

input manual setpoints to the controller, and (although not recited in the claim) the controller 

presumably sends control signals to an HVAC system. 550 patent at cl. 9.  his is simply a 

conventional closed loop HVAC setup, although perhaps with more intelligently selected 

setpoints. 

The primary case cited by EcoFactor, Amdocs, is distinguishable. The claim at issue 

involved “a system, method, and computer program for merging data in a network-based filtering 

and aggregating platform as well as a related apparatus for enhancing networking accounting data 

records.” Amdocs, 841 F.3d at 1291. The system was acknowledged to require only generic 

computer components such as network devices and “gatherers” of information. See id. at 1300. 

The court nevertheless explained how its specific construction of “enhance the first network 

accounting record” represented a “critical advancement over the prior art” in terms of improving 

computer functionality—“enhancing data in a distributed fashion” for “massive record flows 

which previously required massive databases.” Id. at 1300-1. Claim 9 of the 550 patent, on the 

other hand, is so broad as to how its “rate of change” and “manual change” data values may be 

used (any use is covered) that it is unclear what the precise technological advancement is. 

Accordingly, claim 9 of the 550 patent does not pass Alice step two, and the claim is invalid 

for ineligible subject matter under 35 U.S.C. § 101. 
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Claim 17 of the 550 patent resembles claim 9, but is different enough to warrant its own 

discussion. For instance, claim 17 is an apparatus claim, requires a network relationship between 

a “programmable communicating thermostat” and a “remote processor,” and, most notably, omits 

any subsequent use of the comparison of automated and actual setpoints: 

17.  An apparatus for detecting manual changes to the setpoint for a thermostatic 
controller comprising: 

at least a programmable communicating thermostat; 

at least a remote processor; 

at least a network connecting said remote processor and said communicating 
[thermostat]; 

. . . . 

the one or more computer processors configured to compare the one or more 
automated setpoints associated with said scheduled setpoint programming with said 
actual setpoint programming. 

550 patent at cl. 17 (excerpted). Yet even with these alterations, the claim is still directed to the 

broad idea of using temperature data to generate thermostat setpoints, and comparing those 

setpoints to other setpoints inputted by a user—an ineligible concept. And because the claim does 

not require any use of the manual-automated setpoint comparison (for example, to adjust a setpoint 

according to a rule), there is even less of a connection to non-abstract functionality. Moreover, the 

structural elements “remote processor” and “network” do not reappear in the claim following their 

introductory limitations, and together with the “programmable communicating thermostat” are not 

recited as having a role in any part of the algorithm. See id. The remaining structures, the 

“database,” “computer hardware,” and “computer processors,” are generalized features included 

to fit the claimed method to an apparatus. The claim thus does not pass Alice step one. 

 But for Alice step two, it is not clear “that the patent [does not] in practice amount[] to 

significantly more than a patent upon the ineligible concept itself.’” Alice, 573 U.S. at 217-18 
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(citation omitted). As explained above, the “programmable communicating thermostat,” “remote 

processor,” and “network” connecting the two play no role in the manipulation of data and 

setpoints. Rather, this is left to the separately claimed “database,” “computer hardware,” and 

“computer processors.” 550 patent at cl. 17. It stands to reason that a skilled artisan would expect 

a “programmable” and “communicating” thermostat to be capable of participating in the data 

computation and manipulation, but in the claimed invention it does not; the same is true of the 

“remote processor” and “network.” Thus, Respondents’ contention that “[c]laim 17 ‘merely calls 

for performance of the claimed’ data analysis using generic, known components in a conventional, 

networked configuration, and therefore lacks any patent-eligible application” (RIB at 63) is 

incomplete and unpersuasive, because it has not been shown that limiting the data computation 

and manipulation to only the recited hardware components is generic or conventional.  

 Respondents argue networked control is itself an abstract idea. RIB at 64. But that 

generalization comes from the specific holding of ChargePoint, Inc. v. SemaConnect, Inc., where 

network control was the abstract idea the claim was directed to (i.e., Alice step one). 920 F.3d 759, 

774 (Fed Cir. 2019) (“But network control is the abstract idea itself, and ‘a claimed invention's use 

of the ineligible concept to which it is directed cannot supply the inventive concept that renders 

the invention ‘significantly more’ than that ineligible concept.’”) (citation omitted). Here, the 

claim is directed to the calculated adjustment of setpoints, based on temperature data and taking 

place on generic “computer hardware” and “database[s],” but then additionally recites uninvolved 

“programmable communicating thermostat,” “remote processor,” and “network” components. In 

light of this explicit claim language, Respondents’ references to inventor development history and 

specification content are immaterial. See RIB at 63-65; RRB at 42-43. 

 Accordingly, claim 17 has not been shown to be invalid under 35 U.S.C. § 101. 
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V. U.S. PATENT NO. 8,886,488 

A. Level of Ordinary Skill in the Art 

As with the 550 patent, a person having ordinary skill in the art of the 488 patent “would 

have had a bachelor’s degree in engineering, computer science, or a comparable field, with 2-3 

years’ experience in temperature controls, embedded control systems, electronic thermostats, or 

HVAC controls, or similarly relevant industry experience, with relevant experience substituting 

for education and vice versa.” Order No. 18 at 8.  

B. Claims-at-Issue 

Claims 1 and 2 of the 488 patent are at issue in this investigation.  See CIB at 80.  These 

claims are:  

1.  [pre] A system for calculating a value for the operational efficiency of a heating, 
ventilation and air conditioning (HVAC) system comprising:  

[a] at least one HVAC control system that receives inside temperature 
measurements from at least a first location conditioned by at least one HVAC 
system;  

[b] one or more databases that store at least said temperatures measured at said first 
location over time;  

[c] one or more processors comprising computer hardware that is configured to 
receive outside temperature measurements from at least one source other than said 
HVAC system,  

[d] wherein said one or more processors are configured to calculate one or more 
predicted rates of change in said inside temperature measurements at said first 
location based on the status of the HVAC system and to relate said one or more 
predicted rates of change to said outside temperature measurements; and  

[e] said one or more processors further configured to compare at least one predicted 
temperature based on the one or more predicted rates of change, with an actual 
inside temperature measurement. 

2.  The system as in claim 1 in which said processors receive outside temperatures for 
geographic regions based on ZIP codes from sources other than said HVAC system. 

488 patent at cls. 1, 2. 
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efficiency” must be expressed in particular units, and if so, which units. RIB at 65-66; CIB at 81-

82. This is relevant because if the value of the alleged operational efficiency identified in, say, the 

Accused Products is in units of, say, temperature, then it is not literally the operational efficiency, 

and must be something else. 

Some background is in order. The term “operational efficiency” appears in two places in 

the specification of the 488 patent, but it is not expressly defined. 488 patent at 4:15, 4:39; see also 

id. at 5:60 (“operating efficiency”). The parties’ proposed constructions were similar, but differed 

in how they treated time. EcoFactor proposed the “energy or time required by the HVAC system 

to change inside temperature by any given amount for a set of one or more indoor and outdoor 

conditions.” Order 18 at 18 (emphasis added).  Respondents proposed the “energy required by the 

HVAC system to change inside temperature by a given amount over a given time for a set of indoor 

and outdoor conditions.” Id. (emphasis added). Clearly, EcoFactor’s proposal encompassed a value 

in units of energy or time, and Respondents’ proposal encompassed a value in units of energy, and 

possibly of energy divided by time. Otherwise, the parties’ proposals were substantially the same. 

Respondents’ proposal was adopted. Order 18 at 18-20. To be sure, a skilled artisan might 

understand or employ multiple definitions of “operational efficiency,” depending on the context. 

See CIB at 81-82. But under Respondents’ proposed and adopted construction, the “value” of 

“energy required . . . over a given time” must be in units of either energy or energy divided by 

time. EcoFactor argues that the term needs no further construction, but that if a construction is 

needed, the units should be either “energy to change an inside temperature by a given amount” – 

that is, energy – or “a relative value, such as a percentage” change in efficiency. CIB at 82. There 

is some support for a percentage; when the specification describes “efficiency,” it does so in 

percentage terms (see 488 patent at 9:10-44), as well as by SEER rating (see id. at 3:38), but it is 
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not clear that the specification is referring to “operational efficiency” in these passages, as opposed 

to “relative efficiency.” And as noted, “operational efficiency” is never defined in the patent.  

 Accordingly, the “value” of “operational efficiency” is construed to be require at least units 

of energy.   

2. “based on the status of the HVAC system”  

Respondents assert that “‘based on the status of the HVAC system’ refers to whether the 

HVAC system is on or off at a specific point in time.” RIB at 67. EcoFactor seemingly asserts that 

no construction is needed. CIB at 80-81. Because the resolution of the parties’ disputes do not 

depend on the interpretation of this term, as explained below, there is no live dispute and there is 

no need to construe it.   

D. Infringement 

1. Google Accused Products 

EcoFactor argues that the Google Accused Products infringe claims 1 and 2 of the 488 

patent. CIB at 80. Specifically, EcoFactor asserts that the 

 See CIB at 84; RIB at 68; Tr. (de la Iglesia) 

at 557:11-17. 

a. Claim 1 

Google disagrees that any limitation of claim 1 is met. See RIB at 68-76. 

(i) 1[pre] 

Claim 1 includes the preamble “[a] system for calculating a value for the operational 

efficiency of a heating, ventilation and air conditioning (HVAC) system comprising.” 488 patent 

at cl. 1. I construed “operational efficiency of a heating, ventilation and air conditioning (HVAC) 

system” as “energy required by the HVAC system to change inside temperature by a given amount 

over a given time for a set of indoor and outdoor conditions.” Order No. 18 at 20. 
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 The parties agree that the  CIB at 85; RIB at 

69. It is called either a  

 Tr. (Callaway) at 1267:5-

1258:15; Tr. (de la Iglesia) at 561:1-24.  

 Specifically, the Google Accused Products use the following formula: 

CDX-0005C.315; see also RIB at 69. The  

 

 CDX-0005C.302 (quoting CX-1122C at 

190:10-20). The  

 Id. at CDX-0005C.304 (quoting CX-1124C at 320:23-321:15). The  

 

 Id. at CDX-0005C.306 (quoting CX-

1122C at 193:20-194:7). Finally,  

 

 Id. at CDX-0005C.308-.310 (quoting CX-1122C at 203:2-206:12). 

 The model is used  First,  

. Tr. (Callaway) at 1261:15-18. Next, during 

the  

 Id. at 1261:19-1262:1. Finally, during the 

 

 Id. at 1268:6-15.  
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  EcoFactor advances two theories of infringement. The first identifies the  

 

 CIB at 85. But even EcoFactor does not contend that  

 

 Id. Even assuming this 

characterization is true, the difference in  

 

 

 

Tr. (de la Iglesia) at 564:6-13. Moreover, the construction of the preamble necessitates that the 

operational efficiency must possess units of energy, but  

 

 Tr. (Callaway) at 1267:5-1268:15.  

 EcoFactor’s second theory is that the  

 

 CIB at 86. As explained, though,  

 

 EcoFactor 

points to no evidence that   

 Nor does EcoFactor show that the Google Accused Products meet this limitation under the 

doctrine of equivalents. According to EcoFactor,  “performs substantially the same 

function of calculating values for the energy required to change the inside temperature by a given 
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(ii) 1[a] 

Claim 1 includes the limitation “at least one HVAC control system that receives inside 

temperature measurements from at least a first location conditioned by at least one HVAC system.” 

488 patent at cl. 1. 

Google argues that “[f]or the same reasons as explained for 17[d] of the ’550 patent, the 

thermostats’ ventless designs prevent measuring inside temperature.” RIB at 70. For the reasons 

stated above in Section IV.D.1.a(iv)(1), the Google Accused Products do not meet this limitation 

either literally or under the doctrine of equivalents. 

(iii) 1[b] 

Claim 1 includes the limitation “one or more databases that store at least said temperatures 

measured at said first location.” 488 patent at cl. 1. Google argues that  

” RIB at 72 (citing CX-1122C at 75:15-

24). However, one embodiment disclosed in the 488 patent uses multiple temperature sensors for 

“increased accuracy of the system,” indicating  

 488 patent at 13:20. 

Accordingly, the Google Accused Products meet this limitation 

(iv) 1[c] 

Claim 1 includes the limitation “one or more processors comprising computer hardware 

that is configured to receive outside temperature measurements from at least one source other than 

said HVAC system.” 488 patent at cl. 1. Google asserts: “As explained for 17[d] of the ‘550 patent, 

 

” RIB at 73.  

As discussed in connection with element 17[d] of the 550 patent, Google’s  

 Although the parties do not address it as such, 
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this conclusion presents a claim construction issue for limitation 1[c] of the 488 patent. Claim 2 of 

the 488 patent adds to claim 1 the requirement that “said processors” must “receive outside 

temperatures for geographic regions based on ZIP codes from sources other than said HVAC 

system.” Necessarily, “temperatures for geographic regions based on ZIP codes,” as in claim 2, 

must qualify as “temperature measurements,” as in claim 1. But a temperature established for a 

 

 

 if for no other reason because temperature based on ZIP 

code is likely to be an average of multiple temperature sensors rather than a single direct 

measurement. Therefore, the term “measurements” in limitation 1[c] of the 488 patent must have 

a broader meaning than the same term in limitation 17[d] of the 550 patent. Again, neither party 

addresses the interpretive issue, but given this broader meaning it is reasonable to  

  Therefore, the Google Accused 

Products meet this limitation. 

(v) 1[d] 

Claim 1 includes the limitation “wherein said one or more processors are configured to 

calculate one or more predicted rates of change in said inside temperature measurements at said 

first location based on the status of the HVAC system and to relate said one or more predicted 

rates of change to said outside temperature measurements.” 488 patent at cl. 1. Google argues that 

the Google Accused Products do not meet the “predicted rates of change” limitation as construed: 

“the difference between inside temperature measurements divided by the span of time between the 

measurements.” Order No. 18 at 17; RIB at 73. It notes that  

 RIB at 73. The evidence supports Google’s 

view. 
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of time between the measurements,  and therefore the  

 CIB at 92-93. The  

 See CDX-0005C.306 (citing CX-1122C at 

193:20-194:7).  

 

 See Tr. (Callaway) at 1300:8-18  

  

EcoFactor claims otherwise, asserting:  

 CRB at 64 (quoting Tr. (Callaway) at 

1298:23-1300:23. The fact that the temperatures  does not meet 

the requirement that the difference must be divided by the span of time. And even assuming that 

 

 

 

   

 Accordingly, the Google Accused Products do not meet this limitation. 

(vi) 1[e] 

Claim 1 includes the limitation “said one or more processors further configured to compare 

at least one predicted temperature based on the one or more predicted rates of change, with an 

actual inside temperature measurement.” 488 patent at cl. 1.  

Google argues that this limitation is not met because the Google Accused Products: (1) do 

not predict a temperature; (2) do not have actual inside temperature measurements; and (3) do not 

compare a predicted temperature with an actual inside temperature measurement. RIB at 76. As 

explained above, the Google Accused Products do not have any “actual inside temperature 
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measurement.” See Section IV.D.1.a(iv)(1). Because the Google Accused Products lack this 

element, they also cannot compare a predicted temperature with an actual inside temperature 

measurement. Additionally, because the Google Accused Products do not include a “predicted rate 

of change,” they cannot be “configured to compare at least one predicted temperature based on the 

one or more predicted rates of change.” 

As such, the Google Accused Products do not meet this limitation. 

(vii) Conclusion 

The Google Accused Products do not meet all the limitations of claim 1 and accordingly 

do not infringe claim 1. 

b. Claim 2 

Since claim 2 depends from claim 1, claim 2 is not infringed. See Muniauction Inc. v. 

Thomson Corp., 532 F.3d 1318, 1328-29 n.5 (Fed. Cir. 2008) (“A conclusion of noninfringement 

as to the independent claims requires a conclusion of noninfringement as to the dependent 

claims.”). Moreover, although  

 

 CX-1052C.2; CX-0294C at 40:19-41:8. Therefore, the 

element claim 2 adds to claim 1, namely, temperatures based on ZIP code, is not satisfied in the 

Google Accused Products. 

c. Indirect Infringement 

The Google Accused Products do not directly infringe claims 1 or 2. EcoFactor therefore 

cannot, as a matter of law, prove indirect infringement. See Novartis Pharm. Corp. v. Eon Labs 

Mfg. Inc., 363 F.3d 1306, 1308 (Fed. Cir. 2004) (“When indirect infringement is at issue, it is well 

settled that there can be no inducement or contributory infringement absent an underlying direct 

infringement.”). 
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2. ecobee Accused Products 

EcoFactor argues that the ecobee Accused Products infringe claims 1 and 2 of the 488 

patent. CIB at 97.   

a. Claim 1 

ecobee disputes that limitation 1[pre], 1[c], 1[d], and 1[e] are met. As explained in 

EcoFactor’s brief, elements [a], and [b] have been shown to exist in the ecobee Accused Products. 

See CIB 102-103. 

(i) 1[pre] 

Claim 1 includes the preamble “[a] system for calculating a value for the operational 

efficiency of a heating, ventilation and air conditioning (HVAC) system comprising.” 488 patent 

at cl. 1. Again, “operational efficiency of a heating, ventilation and air conditioning (HVAC) 

system” has been construed as “energy required by the HVAC system to change inside temperature 

by a given amount over a given time for a set of indoor and outdoor conditions.” Order No. 18 at 

20. ecobee asserts that the ecobee Accused Products do not calculate a value for operational 

efficiency under this construction. RIB at 78. 

EcoFactor asserts that “ecobee’s  calculate 

 in advance of a Time of Use peak electricity rate or Demand Response event.” CIB at 98.  

EcoFactor explains that  

 

” Id. According to EcoFactor, “[b]ecause 

of the strong correlation between HVAC runtime and energy usage, this calculated  

 is a value” for operational efficiency. Id. 

This calculation cannot meet the requirement of the preamble, as the algorithm calculates 

 The evidence shows that  is represented in the 
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ecobee source code by  Tr. (Zeidman) at 234:2-6. As Dr. Souri testified,  

 

Tr. (Souri) at 1099:5-15. As a time value, it cannot meet the construction of “operational efficiency 

of a heating, ventilation and air conditioning (HVAC) system.” See Order No. 18 at 19 (“[T]he 

specification does not equate ‘time’ by itself with efficiency.”). 

EcoFactor tries to remedy this problem in two ways. First, it argues that  

 is “ ” and that runtime is 

correlated with energy. CIB at 98. The evidence shows, however, that the  

calculated by the algorithm is  

” Tr. (Souri) at 1174:2-1176:7. As Mr. Noble-Marks explained: “[  

 

” Tr. (Noble-Marks) at 1041:21-1042:8. Thus,  

 does not represent the “energy required . . . to change inside temperature by a given 

amount over a given time.” 

Even if the HVAC runtime was correlated with energy, EcoFactor does not show that the 

ecobee Accused Products calculate for operational efficiency. Certainly “the longer one runs their 

HVAC system, the more energy it uses.” Tr. (Souri) at 1101:24-1102:3. But EcoFactor cites no 

evidence that the ecobee Accused Products ever actually determine that energy as required by the 

claim.  

 Second, EcoFactor argues that “changes in the operational efficiency of a customer’s 

HVAC system are reflected in, for example, the HVAC system requiring a longer runtime (and 

thus more energy) to accomplish the same amount of work.” CIB at 100-101. In Order No. 18, I 

noted that “the specification teaches that a longer cycle time might be indicative of lower 
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operational efficiency due to clogged filter, refrigerant leak, etc., but this time lag, by itself, is not 

equated with a measure of efficiency.” Id. at 19. Thus, this argument is not persuasive. 

Accordingly, EcoFactor fails to show that this limitation is met literally. 

EcoFactor’s doctrine of equivalents argument does not address the above concerns. 

EcoFactor argues that the function is “determining  

– which reflect an amount of energy required by the HVAC system for pre-cooling – that 

precedes a Demand Response event or Time of Use peak rate period for a given set of indoor and 

outdoor conditions.” CIB at 101. Because EcoFactor did not demonstrate that the  

 reflects an amount of energy required for pre-cooling, EcoFactor’s doctrine of equivalents 

argument fails, because the ecobee Accused Products do not perform the same function.  

Accordingly, the ecobee Accused Products do not meet this limitation. 

(ii) 1[c] 

Claim 1 includes the limitation “one or more processors comprising computer hardware 

that is configured to receive outside temperature measurements from at least one source other than 

said HVAC system.” 488 patent at cl. 1. The parties’ arguments regarding this limitation are 

identical to the arguments made with respect to claim limitation 17[d]. See CIB at 103; RIB at 81; 

Tr. (Zeidman) at 187:22-188:6 (explaining that “[t]here is no difference” between his opinion on 

the outside temperature measurement limitations of these two claim elements). As explained in 

connection with the Google Accused Products, the term “measurements” in this claim has a 

broader meaning than it has in the 550 patent. Nonetheless, for the same reasons stated above, a 

skilled artisan would not consider forecasts to qualify as measurements, so the ecobee Accused 

Products do not meet this limitation either literally or under the doctrine of equivalents. 
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(iii) 1[d] 

Claim 1 includes the limitation “wherein said one or more processors are configured to 

calculate one or more predicted rates of change in said inside temperature measurements at said 

first location based on the status of the HVAC system and to relate said one or more predicted 

rates of change to said outside temperature measurements.” 488 patent at cl. 1. ecobee argues that 

this limitation is not met, among other reasons because the ecobee Accused Products do not predict 

rates of change in inside temperature measurements. For the reasons stated above in relation to the 

550 patent, the ecobee Accused Products do not meet this limitation either literally or under the 

doctrine of equivalents.  

(iv) 1[e] 

Claim 1[e] includes the limitation “said one or more processors further configured to 

compare at least one predicted temperature based on the one or more predicted rates of change, 

with an actual inside temperature measurement.” 488 patent at cl. 1. The ecobee Accused Products 

do not meet this limitation because they do not meet the “rates of change” limitation either literally 

or under the doctrine of equivalents.  

(v) Conclusion 

The ecobee Accused Products do not meet limitations 1[pre], 1[c], 1[d], or 1[e]. 

Accordingly, the ecobee Accused Products do not infringe claim 1. 

b. Claim 2 

Since claim 2 depends from claim 1, claim 2 is not infringed. See Muniauction Inc. v. 

Thomson Corp., 532 F.3d 1318, 1328-29 n.5 (Fed. Cir. 2008) (“A conclusion of noninfringement 

as to the independent claims requires a conclusion of noninfringement as to the dependent 

claims.”). Moreover, EcoFactor concedes that the temperature information ecobee receives is 

 CIB at 108. 
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c. Indirect Infringement 

The ecobee Accused Products do not directly infringe claims 1 or 2. EcoFactor therefore 

cannot, as a matter of law, prove indirect infringement. See Novartis Pharm. Corp. v. Eon Labs 

Mfg. Inc., 363 F.3d 1306, 1308 (Fed. Cir. 2004) (“When indirect infringement is at issue, it is well 

settled that there can be no inducement or contributory infringement absent an underlying direct 

infringement.”). 

E. Domestic Industry – Technical Prong 

EcoFactor asserts that the EcoFactor Platform practices claims 1 and 2 of the 488 patent. 

See CIB at 110. 

1. Claim 1 

Respondents dispute that the EcoFactor Platform practices limitations 1[pre], 1[d], and 

1[e]. See RIB at 48. As explained in EcoFactor’s brief, limitations 1[a], 1[b], and 1[c] have been 

shown to exist in the EcoFactor Platform. See CIB 114-116. 

a. 1[pre] 

Claim 1 includes the preamble “[a] system for calculating a value for the operational 

efficiency of a heating, ventilation and air conditioning (HVAC) system comprising.” 488 patent 

at cl. 1. Respondents argue that the EcoFactor Platform does not calculate a “value” for the 

“operational efficiency.” RIB at 89. 

EcoFactor explains that “the [EcoFactor] Platform calculates  

 this is in contrast with the 550 patent, where 

EcoFactor identified  as performing the claimed operations. CIB at 61-62, 

111; Tr. (de la Iglesia) at 592:19-20 (“  in my view constitutes operational efficiency”). 

“  is calculated using the following equation: 
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 equation:  “the rate of change is being multiplied by the outdoor temperature.” Order 

No. 18 at 17; CIB at 119. But as noted, EcoFactor does not identify  as providing or 

incorporating the predicted rate of change, and instead identifies that value as  

 formula. CIB at 118-19. So whatever 

gets multiplied by the outdoor temperature in  it is not the identified 

predicted rate of change, and EcoFactor has failed to demonstrate that a correlation occurs between 

predicted rate of change and outdoor temperature. As such, EcoFactor has not met its burden to 

show that the EcoFactor Platform practices limitation 1[d]. 

c. 1[e] 

Claim 1 includes the limitation “said one or more processors further configured to compare 

at least one predicted temperature based on the one or more predicted rates of change, with an 

actual inside temperature measurement.” 488 patent at cl. 1. Respondents assert that this limitation 

is not met because, among other reasons, “the [EcoFactor Platform] also do[es] not calculate at 

least one predicted temperature ‘based on the one or more predicted rates of change,’” and “without 

any ‘predicted temperature[s] based on the predicted rate of change,’ the [EcoFactor Platform] 

do[es] not compare any predicted temperatures based on the predicted rate of change with any 

actual inside temperature measurements, as required by limitation 1[e].” RIB at 95-96. Mr. de la 

Iglesia provided only a conclusory explanation of how this limitation is met. After testifying how 

certain code satisfied the limitation of 1[d], he simply stated that “based on this specific code, 

claim 1 elements d and e were met.” Tr. (de la Iglesia) at 620:17-22. 

In its briefs, EcoFactor argues that “[t]he ‘predicted temperature based on the one or more 

predicted rates of change’ corresponds to the predicted inside temperature for the next heating or 

cooling cycle , which is based on the predicted rate of change  

which is “compared to  CIB at 120. EcoFactor cites to the 
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testimony of Mr. de la Iglesia, but such testimony does not support this argument. Id. (citing Tr. 

(de la Iglesia) at 614:7-620:22). Indeed, Mr. de la Iglesia did not even mention  at all in 

relation to claim limitation 1[e]. See Tr. (de la Iglesia) at 614:22-621:1. Accordingly, EcoFactor 

has not met its burden to show that the EcoFactor Platform practices limitation 1[e]. 

2. Claim 2 

The EcoFactor Platform practices the element added by claim 2. Tr. (de la Iglesia) at 

621:17-622:1 (ZIP code is the basis for the “outdoor temperature measurement code”). Since claim 

2 depends from claim 1, however, claim 2 is not practiced by the EcoFactor Platform. See 

Muniauction Inc. v. Thomson Corp., 532 F.3d 1318, 1328-29 n.5 (Fed. Cir. 2008). 

F. Validity 

1. Written Description 

Respondents assert that the asserted claims of the 448 patent lack written description for 

two limitations. RIB at 96-102. 

a. 1[pre] 

Claim 1 includes the preamble “[a] system for calculating a value for the operational 

efficiency of a heating, ventilation and air conditioning (HVAC) system comprising.” 488 patent 

at cl. 1. Respondents assert that the limitation of the preamble “is not disclosed in the ’488 patent’s 

specification. There are no words or structure, no figures, diagrams, or formulas in the ’488 

patent’s written description that teach this limitation.” RIB at 97.  

Although the claim language “calculating a value for the operational efficiency of a 

heating, ventilation and air conditioning (HVAC) system” appears almost verbatim in the 

specification, there is no disclosed definition of “operational efficiency.” 488 patent at 4:15, 4:39. 

The record contains evidence that a person of ordinary skill in the art would not recognize that the 

inventor had possession of the limitation as construed. Dr. Auslander testified that the specification 
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“gives no . . . guidance and no information” on how to calculate this value. Tr. (Auslander) at 

888:22-889:3. Dr. Auslander further explained in detail why the figures of the patent do not have 

anything to do with calculating a value for operational efficiency. Id. at 894:11-902:3. 

EcoFactor does not introduce evidence to contradict this opinion. Dr. Palmer conceded that 

he had not identified any specific information from the four corners of the patent that teaches this 

limitation. Tr. (Palmer) at 1369:9-24.  

In its brief, EcoFactor makes several arguments for why this portion is disclosed. First, it 

states: “The ’488 patent describes the HVAC’s system’s operational efficiency through graphs and 

narrative descriptions, including in JX-0006 (’488 patent) 9:15-44, 8:63-9:44.” CIB at 123; see 

also CRB at 85. EcoFactor does not explain, however, exactly how these portions of the 

specification disclose the limitation of the preamble. Nor do the cited passages describe how to 

calculate energy use. 

Second, EcoFactor asserts that “[b]oth Mr. Zeidman and Mr. de la Iglesia testified that the 

patent specification discusses the runtime of the HVAC system, which is indicative of operational 

efficiency.” CIB at 123; see also CRB at 85. As noted, though, runtime is not the same as 

operational efficiency. See also Tr. (Souri) at 1102:4-19. Accordingly, the disclosure of runtime, 

without more, is insufficient to show the disclosure of a value for operational efficiency. 

Third, EcoFactor argues that the disclosures can be found in Figures 8A and B. It explains: 

“A POSITA would understand how the graph for Figure 8a describes the prediction for the HVAC 

system’s normal efficiency, and that this graph discloses fitting a curve to indoor temperature, 

outdoor temperature, and HVAC cycle time data in a database to model the efficiency of the 

HVAC system.” CIB at 123; see also CRB at 85. EcoFactor likewise concludes that Figure 8B 

provides a relevant disclosure. Id. The unrebutted testimony of Dr. Auslander, however, is that the 
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figure is “just a graph. It’s a plot of time and temperature. So it does not convey any information 

on . . . how to calculate operational efficiency.” Tr. (Auslander) at 897:5-8. Dr. Auslander further 

explained that the graphs ask the reader to “presume” that the house is “operating at normal 

efficiency without any indication of how to determine that.” Id. at 898:2-6; see also id. at 898:7-

15. 

Fourth, EcoFactor argues that “a value for operational efficiency can be determined 

through relative efficiency.” CIB at 124. Once again, EcoFactor does not support its view with 

evidence. Although it cites to both the testimony of Dr. Auslander and Dr. Palmer, neither expert 

reaches this conclusion. Dr. Palmer testified that he does not entirely agree that calculating a 

relative number is a different mathematical concept than quantifying a value for a parameter such 

as operational efficiency, but noting that “relative value versus actual value” are “two different 

mathematical concepts.” Tr. (Palmer) at 1378:4-1379:3. And EcoFactor asserts that Dr. Auslander 

“admitted on cross-examination that at least step 1214 of Figure 12 is described in the specification 

as ‘the server compar[ing] the HVAC system’s efficiency, corrected for the relevant conditions, to 

its efficiency in the past,’ which he does not dispute is ‘a reference to the operational efficiency in 

the preamble’ of claim 1.” CRB at 85. This is an inaccurate characterization of Dr. Auslander’s 

testimony, however. Dr. Auslander testified that Figure 12 “distinctly calculates the relative 

efficiency.” Tr. (Auslander) at 981:9-10. According to Dr. Auslander, relative efficiency is 

different than operational efficiency. Id. at 900:15-902:3; see also Tr. (Palmer) at 1378:4-1379:3 

(noting that “relative value versus actual value” are “two different mathematical concepts”). 

Respondents also argue that there is no disclosure of “‘how’ the limitation at issue ‘is 

achieved.’” RIB at 102 (citing Vasudevan Software, Inc. v. MicroStrategy, Inc., 782 F.3d 671, 683 

(Fed. Cir. 2015)). Although a specification need not disclose information otherwise known to a 
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skilled artisan, it must show possession of the invention by the inventor. Id. at 681-82; see In re 

Wands, 858 F.2d 731, 736 (Fed. Cir. 1988). The invention of claim 1 is a “system for calculating 

a value for the operational efficiency of [an HVAC] system” comprising, among other 

components, processors “configured” to calculate one or more predicted rates of change in inside 

temperature, predict at least one temperature based on the predicted rates of change, and then 

compare the predicted temperature with an actual inside temperature. The preamble, in other 

words, pertains to operational efficiency, while the body of the claim pertains to predicted 

temperatures, actual temperatures, and predicted rates of change of temperatures. Nowhere is there 

any link between the requirements of the preamble and the requirements of the body; the preamble 

and the body seem to have nothing to do with one another. So it may be that a skilled artisan could 

make and use the claimed invention without undue experimentation, but it is entirely unclear that 

the inventors invented a system for calculating an operational efficiency value by using processors 

(and other components) to process temperature information.    

Accordingly, there is clear and convincing evidence that the 488 patent lacks written 

description for the limitation “[a] system for calculating a value for the operational efficiency of a 

heating, ventilation and air conditioning (HVAC) system comprising” as recited in claim 1. 

b. “predicted rates of change” related to outdoor temperatures 

Respondents also assert that the specification lacks disclosure for the predicted rates of 

change limitation of 1[d]. RIB at 97. Respondents assert that “[b]ased on EcoFactor’s own 

representations to the PTO, ‘predicted rates’ cannot mean a calculation ‘based on actual values 

that have been obtained currently, or in the past.” Id. at 98 (quoting JX-0892). According to 

Respondents, “nothing in the specification then explains how to otherwise ‘calculat[e]’ a 

‘predicted’ rate of change.” Id. Respondents further assert that, even if predicted rates of change 
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are disclosed, “the specification does not disclose how to then ‘relate’ any ‘predicted rate of 

change’ to outside temperature measurements.” Id. 

Respondents have not established that the 488 patent fails to disclose this limitation. First 

and foremost, the specification states that “the server will be able to predict, at any given time on 

any given day, the rate at which inside temperature should change for given inside and outside 

temperatures.” 488 patent at 9:7-9. Moreover, one disclosed embodiment is described using 

language that hews closely to the claim language. Id. at 4:20-37.  

According to Dr. Auslander, the patent only provides an example in which it states that the 

predicted rate of change “is not correlated” with outside temperature. Tr. (Auslander) at 906:16-

25. Testimony from Mr. Zeidman, however, provides information on how the patent discloses this 

limitation. Mr. Zeidman explained that thermal models “based on historical data,” may include 

“how the inside temperature relates to outside temperature over time.” Tr. (Zeidman) at 99:10-

101:25. He further testified that “the patents teach how thermal models can be created for a 

house . . . or a building to make predictions about how that building reacts, how the inside 

temperature relates to outside temperatures over time.” Tr. (Zeidman) at 99:13-18.  

Accordingly, there is not clear and convincing evidence that the 488 patent lacks written 

description for the limitations involving “predicted rates of change,” as recited in element 1[d].  

c. “predicted temperature” compared to actual temperature  

Respondents also assert that the specification lacks disclosure for the predicted rates of 

change limitation of 1[e]. RIB at 97. Specifically, they argue that “compar[ing] at least one 

predicted temperature based on the one or more predicted rates of change, with an actual inside 

temperature measurement” lacks written description support. Id. EcoFactor does not address this 

argument, other than to observe that Respondents’ argument is conclusory. See CIB at 122-26; 

CRB at 84-88 & n.6.  
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This element is not disclosed in the specification. There is a passage describing comparison 

of “predicted and actual” thermostat readings, but the predicted reading is based on historical data, 

not on a predicted rate of change. 488 patent at 13:48-55. And there is no disclosure of predicting 

an inside temperature “based on the one or more predicted rates of change.”  

Accordingly, there is clear and convincing evidence that the 488 patent lacks written 

description for the limitation “compar[ing] at least one predicted temperature based on the one or 

more predicted rates of change, with an actual inside temperature measurement” as recited in claim 

1.   

2. Anticipation and Obviousness 

Respondents assert two invalidity theories: (1) U.S. Patent No. 6,478,233 (“Shah 233”) 

anticipates claim 1 and, in combination with U.S. Patent No. 6,789,739 (“Rosen”), renders obvious 

claim 2; (2) Hildebrand renders obvious claim 1 and, in combination with Rosen, renders obvious 

claim 2. RIB at 102-03, 111. 

a. Shah 233 

As Respondents explain, “Shah 233 issued on November 12, 2002; Rosen issued on 

September 14, 2004; accordingly, each reference constitutes prior art under 35 U.S.C. § 102(b).” 

RIB at 103. They are therefore prior art, and EcoFactor does not dispute this. CIB at 129-129. Nor 

does EcoFactor dispute that Shah 233 discloses limitations 1[pre], 1[a], 1[d] or 1[e]. Id. 

Respondents’ brief demonstrates that Shah 233 discloses limitations 1[pre], 1[a], 1[d], and 1[e]. 

See RIB at 103-105, 107-111. EcoFactor denies that Shah 233 anticipates claim 1, and sets forth 

three supporting arguments:  (1) “Dr. Auslander and Respondents fail to demonstrate that all of 

the teachings of the ’488 patent are disclosed in a single reference as required for showing 

invalidity by anticipation”; (2) Shah does not disclose a “database” as described in element 1[b]; 
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and (3) Shah does not disclose “at least one source other than said HVAC system” of limitation 

1[c]. CIB at 127. 

(i) Incorporation By Reference 

The Federal Circuit has explained that “[t]o incorporate material by reference, the host 

document must identify with detailed particularity what specific material it incorporates and 

clearly indicate where that material is found in the various documents.” Paice LLC v. Ford Motor 

Co., 881 F.3d 894, 906–07 (Fed. Cir. 2018). Shah 233 expressly incorporates the teachings of U.S. 

Patent No. 5,555,927 (“Shah 297”). Shah 233 states: 

For programmable thermostats that use set point temperature setup/setback 
schedules for ensuring comfort conditions and saving energy, the preprogrammed 
time, the recovery ramp rate and duration of the recovery period are available 
within the thermostat logic as described in [Shah 297] . . . which [is] incorporated 
herein by reference. 
 

RX-0020 at 5:4-26. This statement identifies with detailed particularly the specific material subject 

to incorporation and where that material can be found. See Paice, 881 F.3d at 907 (examining a 

similar statement and finding that “[s]uch language is plainly sufficient to incorporate [the 

reference] in its entirety). As such, Shah 297 is incorporated by reference into Shah 233. 

EcoFactor also asserts that “even when considered together these references do not 

anticipate the ’488 patent’s teachings.” CIB at 127. EcoFactor explains that Dr. Auslander “relies 

solely on Equation 6, found in Shah 233 as disclosing the calculation of a value for operational 

efficiency,” and relies on Shah’s teaching of a “recovery ramp rate” in Shah 927. Id. According to 

EcoFactor, “[t]hese are not the same equations” and Dr. Auslander does not “identify any 

disclosure in either reference that is an input or output of the other.” Id. 

Respondents explain, however, that Dr. Auslander relies on Shah 233’s Equation 6 for 

limitation 1[pre] and Shah 927’s calculation of a recovery ramp rate for limitation 1[d]. RRB at 

72. Respondents note that “there is no requirement that the same equation be used for different 



 
 

 106  

limitations for anticipation.” Id. Additionally, the connection between Shah 233’s calculation of a 

value of operational efficiency and Shah 927’s disclosure of a recovery ramp is apparent. Shah 

233 expressly states, that “data on the recovery ramp rate . . . may . . .  be used to determine the 

potential energy savings.” RX-0020 at 5:11-20. 

(ii) 1[b] 

Claim 1 includes the limitation “one or more databases that store at least said temperatures 

measured at said first location over time.” 488 patent at cl. 1. EcoFactor disagrees that Shah 233 

discloses this limitation. 

Dr. Auslander identifies Shah 927’s operand memory 16 as the database that stores the 

inside temperature measurements from the indoor temperature sensor 23. Tr. (Auslander) at 

915:15-16. Dr. Auslander also pointed to column 9, lines 1-11 of Shah 927, which states, in part: 

“At regular intervals, instruction processor 15 executes instructions which store the current 

temperature values from sensors 17 and 23 in appropriate locations of operand memory 16.” RDX-

0001C.23. Thus, the evidence shows that Shah discloses a database storing temperature 

measurements. 

EcoFactor argues that Dr. Auslander “admits that no express disclosure within Shah 927 

discloses a database,” (CIB at 127), but this is not correct. Dr. Auslander explained that 

“[m]emories are not databases,” but “[d]atabases would be stored inside memories.” Tr. 

(Auslander) at 971:25-972:2. He also agreed that not every memory is a database (see id. at 972:5-

7), but this is not inconsistent with his testimony that there are databases in the operand memory 

disclosed by Shah 927. Respondents have met their burden to show that Shah 233 discloses the 

limitation of claim 1[b]. 
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(iii) 1[c] 

Claim 1 includes the limitation “one or more processors comprising computer hardware 

that is configured to receive outside temperature measurements from at least one source other than 

said HVAC system.” 488 patent at cl. 1. EcoFactor disagrees that this limitation is disclosed. 

The parties agree that Shah 927 discloses “one or more processors comprising computer 

hardware that is configured to receive outside temperature measurements,” specifically, outdoor 

air temperature sensor 17. RIB at 106; Tr. (Palmer) at 1364:4-1465:19. The parties disagree 

whether Shah 927 discloses that the outdoor air temperature sensor 17 receives measurements 

“from at least one source other than said HVAC system.”  

The evidence shows that it does not. Figure 1 of Shah 927 depicts the outdoor air 

temperature sensor 17 as connected to an input/output unit of the HVAC thermostat: 

 

CDX-0001C.24. The sensor 17 is described as “indicating the current temperature of the outside 

ambient air.” RX-0057 at 9:5-6. Dr. Auslander testified that, based on the figure, the outside 
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temperature measurement is “separate from the HVAC system.” Tr. (Auslander) at 916:3-7. 

Clearly, it is separate in the sense that is housed outside the “controlled space,” as it must be, but 

it appears to be hardwired directly from the exterior of the structure into the disclosed thermostat. 

As Dr. Palmer testified, sensor 17 “is part of the [HVAC] control system.” Tr. (Palmer) at 1365:3-

19. Accordingly, Shah 233 does not disclose receiving outside temperature measurements from a 

source other than the HVAC system.  

As such, Respondents have not established, by clear and convincing evidence, that Shah 

233 discloses limitation 1[c]. 

(iv) Conclusions 

For the above reasons, Shah 233 does not anticipate claim 1 of the 488 patent. 

(v) Claim 2 

Claim 2 states: “The system as in claim 1 in which said processors receive outside 

temperatures for geographic regions based on ZIP codes from sources other than said HVAC 

system.” 488 patent at cl. 2. Respondents argue that this element is found in Rosen; moreover, if 

accepted, Rosen’s disclosure would disclose element 1[c], which Shah 233 does not disclose. RIB 

at 110-111. 

EcoFactor asserts that “Dr. Auslander provides no analysis or explanation of how Rosen’s 

temperatures disclose the claim requirement of a ‘geographic region.’” CIB at 128. This is 

incorrect. Dr. Auslander testifies that Rosen teaches that “the thermostat . . . issue[s] commands to 

an external sensor to retrieve temperatures based on Zip codes.” Tr. (Auslander) at 918:711-20; 

RDX-0001C.28. 

Respondents have not, however, shown that a person of ordinary skill in the art would be 

motivated to combine Shah 233 and Rosen. Dr. Auslander stated that the systems “are very, very 

similar.” Tr. (Auslander) at 918:21-23. He testified that “as a general design principle, any time 
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you can replace hardware with software you – you have at least a good possibility of having a 

solution that has much – much better economics.” Id. at 919:3-7. And he noted that “[t]he outdoor 

air sensor could be a difficult item to install and perhaps maintain. And so the – the notion that you 

would look elsewhere would be a reasonable thing to do.” Id. at 919:7-10. As EcoFactor notes, 

however, Dr. Auslander does not otherwise explain how Shah 927’s outdoor air temperature sensor 

could be replaced by Rosen’s remote correspondent, nor did he address the lack of network 

connectivity in Shah 927 or Shah 233, which would seem to present a high barrier to combining 

the teachings. 

b. Hildebrand 

Respondents assert that “[t]he evidence clearly establishes that Hildebrand renders obvious 

claim 1, and in combination with Rosen, renders obvious claim 2.” RIB at 111. As Respondents 

explain, Hildebrand issued on March 17, 1998, and Rosen issued on September 14, 2004, and thus 

“each reference constitutes prior art” under 35 U.S.C. § 102(b). Id. EcoFactor does not dispute that 

Hildebrand and Rosen constitute prior art. CIB at 129-131.  

EcoFactor disagrees that Hildebrand discloses: (1) “at least one source other than said 

HVAC system” of element 1[c]; and the (2) “predicted rate of change” of limitations 1[d] and 1[e]. 

CIB at 129-130. EcoFactor does not expressly dispute that Hildebrand discloses limitations 1[pre], 

1[a], and 1[b]. Id. at 129-31. As to limitation 1[pre], however, Respondents concede that 

Hildebrand only anticipates the 488 patent under EcoFactor’s theory of infringement in which 

operational efficiency “is met by determining time- and/or temperature-based metrics of an HVAC 

system.” RIB at 112. As explained above, runtime is not a proxy for energy. As such, Hildebrand 

does not disclose limitation 1[pre].  

Moreover, Respondents’ discussion of claim 2, involving the combination of Hildebrand 

and Rosen, essentially repeats the same arguments raised with respect to the combination of Shah 
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and Rosen. That is, Rosen discloses the additional element of outside temperature based on ZIP 

code, but Respondents again fail to demonstrate a motivation to combine references. 

(i) 1[c] 

Claim 1 includes the limitation “one or more processors comprising computer hardware 

that is configured to receive outside temperature measurements from at least one source other than 

said HVAC system.” 448 patent at cl. 1. EcoFactor asserts that “Dr. Auslander fails to establish 

that a temperature sensor which is integral to the HVAC system satisfies” limitation 1[c]. CIB at 

130. EcoFactor notes that “Dr. Auslander’s opinions in relation to Hildebrand are nearly identical 

to his opinions discussed previously in relation to Shah.” Id.  

The evidence shows that Hildebrand’s outside temperature sensor 22 is not from a source 

other than the HVAC system 12: 

 

RDX.0001C.33; see also Tr. (Auslander) at 922:19-25 (explaining that the outside temperature 

sensor is “shown separate and distinct from the HVAC system”). As with Shah 233/927, the 

“outside zone temperature sensor” appears to be hardwired directly to the HVAC control unit, and 
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is described as a “conventional temperature sensor.” RX-0050 at 4:13-14. As such, Hildebrand 

does not disclose limitation 1[c]. 

(ii) Predicted Rate of Change 

Claim 1[d] recites “one or more predicted rates of change.” 448 patent at cl. 1. Claim 1[e] 

then requires comparing “at least one predicted temperature based on the one or more predicted 

rates of change, with an actual inside temperature measurement.” Id. EcoFactor disagrees that 

Hildebrand discloses these limitations. CIB at 129. 

“[A] party challenging validity shoulders an enhanced burden if the invalidity argument 

relies on the same prior art considered during examination by [the PTO].” Tokai Corp. v. Easton 

Enterprises, Inc., 632 F.3d 1358, 1367 (Fed. Cir. 2011). Respondents have not met this burden. 

During prosecution, certain claims were rejected as obvious in light of Hildebrand. JX-0892.0181. 

In explaining why the patent should issue, EcoFactor noted that Hildebrand “does not describe the 

concept of calculating one or more predicted rates of change in inside temperature measurements. 

Indeed, Hildebrand does not appear to predict any temperatures at all.” Id. at JX-0882.0182. 

“Rather, Hildebrand compares existing measurements with previous measurements in order to 

determine system deterioration. While Hildebrand calculates a rate of change over time, this 

calculation is based on actual values that have been obtained currently, or in the past.” Id. 

Dr. Palmer agrees with this characterization of Hildebrand. He explains that “Hildebrand 

[itself] defines an – an actual rate of change.” Tr. (Palmer) at 1366:21-22. He further notes that an 

actual rate of change is “a time change between two temperature points, which is not a prediction 

at all. It’s . . . an actual measurement.” Id. at 1366:22-1367:1. 

Respondents do not demonstrate why this understanding of Hildebrand is incorrect. Dr. 

Auslander offers only conclusory testimony as to how Hildebrand discloses predicted rates of 

change. He notes that “Hildebrand is particularly concerned with prediction” and states that it 
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discloses “determining an actual rate at which its temperature modification changes the 

temperature in the zone.” Tr. (Auslander) at 923:3-13. In a demonstrative, he pointed to a passage 

of Hildebrand which notes that “[t]he method uses these parameters to determine the heating or 

cooling rate based on the temperature differential between the starting temperature (Tstart) and the 

desired temperature setpoint (Taim) and the corresponding recovery time to go from the starting 

temperature to the setpoint temperature.” RDX-0001C.34 (quoting RX-0050 at 1:54-2:3). 

Respondents assert that “[a] POSITA would have readily understood that comparing the current 

rate with the previously calculated rate ‘under identical conditions’ means that Hildebrand relies 

on the previously calculated rate as a ‘predicted rate.’” RIB at 114. Dr. Auslander does not himself 

provide such testimony, however. More is required for Respondents to meet their “enhanced” 

burden to show that Hildebrand discloses a predicted rate of change. Simply referencing a passage 

from the prior art without any testimony regarding its meaning is insufficient.  

As such, Respondents have not demonstrated that Hildebrand discloses this limitation. 

c. Analysis 

In sum:  (1) Shah does not anticipate claim 1 because it lacks element 1[c]; (2) the 

combination of Shah and Rosen discloses all the elements of claims 1 and 2, but Respondents have 

not demonstrated a motivation to combine those references; (3) Hildebrand does not disclose 

elements 1[pre], 1[c], 1[d], and 1[e]; and (4) Rosen discloses the element added by claim 2, but 

Respondents have not demonstrated a motivation to combine Hildebrand and Rosen.  

As to Hildebrand and Rosen, the lack of disclosure of all elements of claims 1 and 2 is fatal 

to Respondents’ obviousness argument. In terms of the Graham factors, there are significant 

differences between the claimed invention and the prior art, and because not all the essential 

elements are disclosed, the level of ordinary skill in the art, the scope and content of the prior art, 

and secondary considerations of non-obviousness are beside the point.  
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As to Shah and Rosen, the scope and content of the prior art are sufficient to identify all 

the elements of claims 1 and 2, but given the level of skill in the art and the differences between 

the two references, a POSITA would have had no reason to combine them. Moreover, Respondents 

do not even address the Graham factors. See RIB at 102-17. As with the 550 patent, EcoFactor 

cites to several secondary considerations, but makes no showing of a nexus to the claimed 

invention, and in view of the lack of evidence of domestic industry technical prong, such a nexus 

is unproven. See CIB at 131. 

On balance, therefore, Respondents have not carried their burden of proving that claims 1 

and 2 are anticipated or would have been obvious in view of any combination of Shah, Hildebrand, 

and Rosen.  

3. 35 U.S.C. § 101 

Respondents contend claims 1 and 2 of the 488 patent are invalid under 35 U.S.C. § 101.  

RIB at 117. With respect to Alice step one, they argue the claims “are directed to the abstract idea 

of collecting and analyzing temperature data to ‘calculate a value for operational efficiency’ of an 

HVAC system.” Id.; see id. at 117-118 (citing 488 patent at cl. 1); RRB at 80 (citing CIB at 131). 

Respondents reason, “[t]he Federal Circuit has long recognized that such claims to collecting, 

calculating, and analyzing data are ‘essentially mental processes’ and, therefore, ‘within the 

abstract-idea category.’” Id. at 118 (citing Elec. Power, 830 F.3d at 1354; PersonalWeb Techs. 

LLC v. Google LLC, 8 F.4th 1310, 1316 (Fed. Cir. 2021)). Again, Respondents argue, neither 

reciting general computer hardware nor limiting the data to particular technological environments 

cures this deficiency. See id. (citing Elec. Power, 830 F.3d at 1353-4); RRB at 80. 

As to Alice step two, Respondents argue that anything inventive in claims 1 and 2 is itself 

abstract, stating, “[n]either receiving temperature data, nor calculating rates of change, nor using 

generic networked communications to facilitate receiving and calculating data can supply an 
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inventive concept.” RIB at 118-119 (citing, inter alia, ChargePoint, 920 F.3d at 774-75). 

Respondents conclude, “[t]his leaves only generic technical components arranged and used in a 

conventional manner—programmable thermostats, databases, computer servers, and the Internet” 

as confirmed by the specification. See id. at 119-120 (citing 488 patent at 3:55-63, 6:25-26, 6:53-

54, 1:26-55). Respondents refer to the testimony of EcoFactor witness, Mr. Hublou, for further 

support. Id. at 120 (citing RX-0003); RRB at 81 (citing JX-1106C). 

EcoFactor argues that Respondents “ignore[] that the asserted claims are directed to 

unconventional smart thermostat systems and limited to the specific field of HVAC control” which 

“provided tangible benefits, such as reduced energy consumption and costs.” CIB at 131. 

EcoFactor explains its view that “conventional thermostats pre-dating the ’488 patent were unable 

to predict how quickly inside temperature would change in response to changes in outside 

temperature, for different sets of indoor and outdoor conditions, nor could they calculate values 

for the energy required to change the inside temperature by a given amount for such conditions.” 

CRB at 93. EcoFactor continues, “Respondents ignore this valuable context, as well as the 

specification’s teachings of using networked thermostats and computers/servers in new ways to 

address such shortcomings of the prior art, including with respect to Figures 6-10 and the 

respective narrative descriptions for each.” Id. at 94. As with the 550 patent, EcoFactor analogizes 

the 488 patent claims to those at issue in Diamond v. Diehr and Thales Visionix. Id. 

EcoFactor also emphasizes the “ordered combinations” of the claims show they are not 

abstract. CIB at 131 (citing McRO, 837 F.3d at 1313). Specifically, EcoFactor describes the claims 

as “calculating a predicted rate of change of inside temperatures in response to outside 

temperatures and comparing a predicted temperature based on the calculated predicted rate of 
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change with an actual inside temperature”—or, put another way, “technical solutions to technical 

problems.” Id. at 132 (emphasis in original).   

Claim 1 of the 488 patent is directed to an abstract idea under Alice step one—namely, the 

calculation of a predicted temperature from stored temperature data and an evaluation of that 

prediction’s accuracy. The claim ends with “compare at least one predicted temperature . . . with 

an actual inside temperature measurement.” See 488 patent at cl. 1. This is mere mathematical 

modeling of a system. In similar circumstances, the Federal Circuit explained: 

In our view, this is effectively what ChargePoint has done in this case. Even if 
ChargePoint's specification had provided, for example, a technical explanation of 
how to enable communication over a network for device interaction (which, as 
discussed above, it did not), the claim language here would not require those details. 
Instead, the broad claim language would cover any mechanism for implementing 
network communication on a charging station, thus preempting the entire industry's 
ability to use networked charging stations. This confirms that claim 1 is indeed 
“directed to” the abstract idea of communication over a network to interact with 
network-attached devices. 

ChargePoint, 920 F.3d at 769-70. And the mathematical modeling is in any event incomplete, 

because the claim does not recite a structure, method, or operation to “calculat[e] a value for the 

operational efficiency of [an HVAC] system,” as required by the preamble. Thus, there is no merit 

to EcoFactor’s argument that the claimed functionality “creates advantageous results in electronic 

HVAC controls that provide better comfort and operational efficiency.” CIB at 132. 

And while the claim also recites the gathering of temperature data values (“at least one 

HVAC control system that receives inside temperature measurements” and “one or more 

processors . . . configured to receive outside temperature measurements”), this cannot be said to 

be the claimed advance over the prior art. 488 patent at 1:44-49 (disclosing prior art thermostats 

take into account “ambient temperature sensed by the thermostat”); CRB at 93 (arguing 

conventional thermostats were unable to predict temperature changes). Thus, there is no merit to 
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EcoFactor’s argument that “[t]he claims recite technical improvements to the collection . . . of key 

data.” CIB at 131.   

To the extent there remains, as EcoFactor alleges, a “technical improvement to the . . . 

analysis of key data” (CIB at 131 (emphasis added); see also CRB at 93), improvements to 

mathematical modeling are abstract concepts. Parker v. Flook, 437 U.S. 584, 595 (1978) (“[I]f a 

claim is directed essentially to a method of calculating, using a mathematical formula, even if the 

solution is for a specific purpose, the claimed method is nonstatutory.” (citations omitted)); In re 

Bd. of Trustees of Leland Stanford Junior Univ., 989 F.3d 1367, 1369 (Fed. Cir. 2021) (“As 

discussed below, we hold that the rejected claims are drawn to abstract mathematical calculations 

and statistical modeling, and similar subject matter that is not patent eligible.”). Even then it is 

dubious whether claim 1 contains these advancements. The manner of creating the predicted 

temperature is left unstated; the claim’s requirements is only that it be done. 488 patent at cl.1 

(“wherein said one or more processors are configured to calculate one or more predicted rates of 

change in said inside temperature measurements at said first location based on the status of the 

HVAC system and to relate said one or more predicted rates of change to said outside temperature 

measurements.”). The Federal Circuit has emphasized the importance of the language of the claims 

to the inquiry for this very reason: 

The breadth of the claim language here illustrates why any reliance on the 
specification in the § 101 analysis must always yield to the claim language. 
Ultimately, “[t]he § 101 inquiry must focus on the language of the Asserted Claims 
themselves,” Synopsys, 839 F.3d at 1149, and the specification cannot be used to 
import details from the specification if those details are not claimed. Even a 
specification full of technical details about a physical invention may nonetheless 
conclude with claims that claim nothing more than the broad law or abstract idea 
underlying the claims, thus preempting all use of that law or idea. 
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ChargePoint, 920 F.3d at 769. In light of claim 1’s broad language, EcoFactor’s references to the 

2008 Field Study, specification excerpts, prosecution history, and witness testimony on invention 

development (see CRB at 93-95) are immaterial.   

As for Alice step two, there is nothing in claim 1 to separate it from a claim upon the 

abstract idea itself. Alice, 573 U.S. at 217-18. While the mathematical model requires temperature 

values as its inputs (presumably along with time entries), the claim limitations introducing how 

they are obtained are so broad as to be non-limiting. The inside values can originate by any means 

so long as they are “receive[d]” by the HVAC control system and actually constitute 

“measurements.” 488 patent at cl. 1. The outside measured values are similarly obtained from “at 

least one source” so long as it is not the HVAC control system. Id. This essentially allows for a 

wide range of means of data collection. There is no technical problem receiving a technical solution 

here either, to the extent that is the standard. See CIB at 132. There is no indication that the tangible 

components of the system operate any differently than normal. 

Accordingly, claim 1 of the 488 patent does not pass Alice step two, and the claim is invalid 

for ineligible subject matter under 35 U.S.C. § 101. 

As for claim 2, it reads, “[t]he system as in claim 1 in which said processors receive outside 

temperatures for geographic regions based on ZIP codes from sources other than said HVAC 

system.” 488 patent at cl. 2. Adding ZIP code identifiers to outside temperature data values does 

not alter the Alice step one analysis from claim 1. The character of claim 2, as a whole, remains 

directed to the idea of predicting temperatures and evaluating those predictions’ accuracy. As for 

Alice step two, again nothing non-abstract is gained by categorizing temperature information by 

ZIP codes. Accordingly, claim 2 of the 488 patent does not pass Alice step two, and the claim is 

invalid for ineligible subject matter under 35 U.S.C. § 101. 
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VI. DOMESTIC INDUSTRY - ECONOMIC PRONG 

In a patent-based complaint, a violation of Section 337 can be found “only if an industry 

in the United States, relating to the articles protected by the patent ... concerned, exists or is in the 

process of being established.”  19 U.S.C. § 1337(a)(2).  Under Commission precedent, this 

“domestic industry requirement” of Section 337 consists of an economic prong and a technical 

prong.  Stringed Instruments, Comm’n Op. at 12-14.  The complainant bears the burden of 

establishing that the domestic industry requirement is satisfied.  See Certain Set-Top Boxes and 

Components Thereof, Inv. No. 337-TA-454, Initial Determination at 294 (June 21, 2002) (not 

reviewed in relevant part). 

The economic prong of the domestic industry requirement is defined in subsection (a)(3) 

of Section 337 as follows: 

(3) For purposes of paragraph (2), an industry in the United States shall be 
considered to exist if there is in the United States, with respect to the articles 
protected by the patent, copyright, trademark or mask work concerned -- 

(A) Significant investment in plant and equipment; 

(B) Significant employment of labor or capital; or 

(C) Substantial investment in its exploitation, including engineering, research and 
development, or licensing. 

19 U.S.C. § 1337(a)(3).  The economic prong of the domestic industry requirement is satisfied by 

meeting the criteria of any one of the three factors listed above.  Importantly, the Commission has 

clarified that investments in plant and equipment, labor, and capital that may fairly be considered 

investments in research and development are eligible for consideration under subsections (A) and 

(B), in addition to subsection (C). See Certain Solid State Storage Drives, Stacked Electronics 

Components, and Products Containing Same, Inv. No. 337-TA-1097, Comm’n Op. at 14 (June 29, 

2018) (“Solid State Storage”).  
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EcoFactor contends the economic prong is met under subsections (A) and (B). CIB at 134. 

Respondents disagree. RIB at 120-121. 

A. Effect of 1185 Decision 

Respondents claim that “any finding that Complainant has satisfied the economic prong of 

the DI requirement based on the same activities and investments would conflict with the 

Commission’s conclusions in 1185.” RIB at 130. A review of the Initial Determination and 

Commission Notice in the 1185 investigation demonstrates this is not the case. 

In the 1185 Initial Determination, the Administrative Law Judge concluded that 

“EcoFactor has not adduced reliable evidence demonstrating a domestic industry in plant and 

equipment, or labor and capital.” 1185 ID at 553. In reaching this conclusion, the ALJ found that 

EcoFactor did not support its argument that 100% of EcoFactor’s investments should be allocated 

to the EcoFactor Platform. Id. The ALJ also noted that EcoFactor’s “reliance on historical 

EcoFactor investments is an unreliable indicator of domestic industry at the time of the complaint.” 

Id. at 573. The ALJ explained that EcoFactor’s business had changed significantly “such that 

EcoFactor’s alleged historical expenditures are not a qualitative or quantitative indicator of 

EcoFactor’s industry as of [the filing of the complaint].” Id. Finally, the ALJ concluded: 

“EcoFactor’s activities and investments were insignificant” after its change in business. Id.  

The Commission reviewed the ID’s determination that EcoFactor failed to satisfy the 

economic prong of the domestic industry requirement, and struck a paragraph. 1185 Notice. The 

Commission did not comment on any other findings or conclusions in the analysis of the economic 

prong. 

The facts in this investigation differ from the facts underlying the conclusions in the 1185 

investigation. In this investigation, EcoFactor does not allocate 100% of its investments to the 
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EcoFactor Platform. Additionally, EcoFactor and its expert, Mr. Mooney, rely “only on 

EcoFactor’s qualifying investments made from 2019 onward.” CIB at 135; see also Tr. (Mooney) 

at 732:2-3. These investments also include the salaries of five employees – as opposed to the two 

relied on in the 1185 investigation – and include investments over a different time period:  October 

1, 2019 through February 25, 2021.  See CRB at 96 (“The 1185 ID only considered ‘a short window 

of time in October 2019’ [and] ‘only two’ of EcoFactor’s five employees ‘were used in calculating 

domestic industry’”). Because the facts are different, it would be inappropriate to apply the ALJ’s 

conclusions in the 1185 investigation without further analysis. 

B. Subsection (A) – Plant and Equipment 

EcoFactor asserts that it invested  in plant and equipment allocated specifically to 

the EcoFactor Platform. CIB at 142 (citing Tr. (Mooney) at 751:10-12; CX-0637C; CX-0100C; 

CX-0675C). EcoFactor starts with investments associated with ongoing technical support, hosting, 

engineering, and research and development, for a total of  
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CDX-0003C.22. After allocating the plant and equipment to the EcoFactor Platform, with the 

allocation based on labor expenses, the result is  
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Id. at CDX-0003C.24. 

Respondents argue that EcoFactor’s analysis “contains errors that result in ‘a substantial 

overstatement’ of EcoFactor’s claimed investments in plant and equipment.” RIB at 130. 

Specifically, Respondents assert that EcoFactor’s analysis improperly credits: (1) expenses funded 

by Bidgely, Inc. (“Bidgely”); (2) investments made by other third parties that “include an element 

of profit”; and (3) third-party investments not made in the United States. Id. at 130-131.  

The evidence shows that the investments included in the domestic industry analysis are 

paid by EcoFactor, meaning that they are deducted from EcoFactor’s bank account. Tr. (Mooney) 

776:5-10; see RIB at 131 (acknowledging that the funds are “passed through EcoFactor’s bank 

account”). Some of these expenses are, however, reimbursed by Bidgely. See RX-0141C (Clark) 

at 103:14-17 (“Q: Bidgely reimburses EcoFactor for  

 correct? A: Correct.”). Specifically, pursuant to an 

agreement between EcoFactor and Bidgely,  

 Tr. (Mulhern) at 

866:24-25; see also RX-0480C at 4.  

The fact that these investments are reimbursed by Bidgely does not prohibit them from 

being considered in the domestic industry analysis. Respondents do not cite to any precedent 

holding that investments can only be considered if they are not financed by a third party. Nor do 

Respondents make a persuasive argument as to why the Commission should adopt such a policy. 

See RIB at 131; see also RRB at 82-86. As EcoFactor notes, “the domestic industry analysis is 

focused on where the capital is invested, not on where it originated.” CRB at 97.  

Respondents further assert that EcoFactor “improperly applies a labor allocation factor, 

derived from time purportedly spent by EcoFactor employees on the EcoFactor Platform, to 
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teaches that subsection (C) activity can also be considered subsection (A) or (B) activity so long 

as double-counting does not occur. See Certain Gas Spring Nailer Products and Components 

Thereof, Inv. No. 337-TA-1082, Comm’n Op. at 70-80 n. 17 (Apr. 28, 2020), vacated on other 

grounds, Kyocera Senco Indus. Tools Inc. v. Int’l Trade Comm’n, 22 F.4th 1369 (Fed. Cir. 2022); 

See Solid State Storage, Comm’n Op. at 10-14. This interpretation implies a statutory reading 

which does not consider subsections (A), (B), and (C) to be strictly exclusive of one another. 

Accordingly, it is reasonable to consider EcoFactor’s labor combined with plant and equipment 

(i.e., capital), for purposes of subsection (B) economic prong domestic industry.     

 Respondents argue that EcoFactor’s analysis “contains similar errors as [its] plant and 

equipment analysis, and results in vast overstatements.” RIB at 133. Specifically, Respondents 

assert that EcoFactor’s analysis improperly credits: (1) “expenditures made by Bidgely” for 

Messrs. Kuo, Raykhman, and Tay; (2) Mr. Habib’s salary; and (3) Mr. Okita’s salary. Id.; RRB at 

82. Respondents further assert that EcoFactor relies “on self-serving and in some cases false 

witness testimony, while ignoring ‘contemporaneous business documents.’” RIB at 133-134. 

According to Respondents, EcoFactor is “attempting to mislead the Court and the Commission” 

in its allocations. Id. at 138. 

EcoFactor’s investments are sufficiently reliable and accepted for purposes of determining 

whether the domestic industry is significant. Each of these investments is addressed below. 

1. Shayan Habib 

EcoFactor claims that  of Mr. Habib’s time “has been directed to technical upkeep of 

the EcoFactor Platform since 2019.” CIB at 140; see also Tr. (Habib) at 342:21-343:11. Mr. Habib 

explained that he is “involved in product development, product management, technical issues 

related to product roadmap, product platform reporting and any technical escalations that we have, 
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discussing R&D activities with EcoFactor’s engineering employees, and [he] help[s] with design 

and integrat[ion of the] EcoFactor Platform with our customers.” Tr. (Habib) at 342:11:20.  

Respondents make several arguments for why Mr. Habib’s allocation of his time is 

incorrect. At their core, these arguments boil down to allegations that Mr. Habib’s testimony is not 

credible. The evidence does not support such a finding. 

First, Respondents note that Mr. Habib previously testified that he “would not consider 

[research and development] to be the core of my day-to-day function generally.” RIB at 135 (citing 

RX-0140C (Habib) at 387:22-388:6). This testimony is not inconsistent with Mr. Habib’s current 

testimony. Mr. Habib does not claim that the majority of his time is spent on research and 

development or even that it makes up a large portion of his workload. See Tr. (Habib) at 342:11-

343:11. 

Next, Respondents state that “in the normal course of EcoFactor’s business, EcoFactor 

classifies Mr. Habib’s salary as general and administrative, which is why EcoFactor’s expert did 

not attempt to claim Mr. Habib’s salary in 1185.” RIB at 135-136. Respondents ignore the fact 

that Mr. Habib spends  on matters other than the DI Product. 

Therefore, it is not suspect that his salary is coded to the “general and administrative” business 

unit. Additionally, how EcoFactor’s expert in the 1185 investigation counted Mr. Habib’s salary 

is irrelevant here. 

Finally, Respondents assert that “Mr. Habib testified that he derived his estimate that he 

spends  on the EcoFactor Platform based on a review of business documents, 

but Mr. Habib was unable to identify any such documents at his deposition.” RIB at 136 (citing 

RX-0140C at 389:14-391:6). Respondents mischaracterize Mr. Habib’s testimony. Mr. Habib did 

not testify that he specifically reviewed documents in order to estimate the percentage of time that 
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he works on the EcoFactor Platform. Rather, he testified that he considered documents generally 

in order to assess the kinds of projects on which he worked. See RX-0140C at 389:14-391:6. And 

because it is his own work, his time estimates are likely to be accurate.   

Accordingly, EcoFactor’s investment of  for Mr. Habib’s salary is properly 

considered in the domestic industry analysis. 

2. Glen Okita 

EcoFactor claims that  of Mr. Okita’s time “is devoted to the EcoFactor Platform.” 

CIB at 138. EcoFactor’s allocation is supported by testimony from Mr. Okita. Mr. Okita testified 

that he is “primarily responsible for the development and maintenance of the EcoFactor Platform.” 

Tr. (Okita) at 271:18-20. During the relevant timeframe, Mr. Okita explained that he worked on 

“modernizing our cross-platform technology that we use in the mobile app.” Id. at 282:18-20. 

Additionally, in the first half of 2021, he supervised  

 Id. at 283:2-24. Mr. Okita also manages the work of the software engineering team. 

Id. at 279:4-280:6. 

Respondents’ attempts to cast doubt on the credibility of Mr. Okita are not persuasive. 

Respondents assert that Mr. Okita testified in May 2020 that he was spending “a substantial 

portion” of time on other things, such as self-learning. See RIB at 137 (citing RX-0136C at 52:16-

54:21). Mr. Okita did testify that he spent time on self-learning, but noted that he didn’t “have the 

details” on the amount of his time he spent on such activities. RX-0136C at 52:16-54:21. Such 

inconclusive testimony is not enough to support a finding that Mr. Okita’s current testimony is not 

credible.  

Respondents also assert that Mr. Okita admitted that, for a period of time, he was working 

for another company  RRB at 88 (citing RX-0136C at 73:20-74:17). The 

inquiry in this investigation, however, is how much of Mr. Okita’s time at EcoFactor is dedicated 
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to the EcoFactor Platform. The fact that Mr. Okita may have other business outside of EcoFactor 

is not relevant. 

Finally, Respondents assert that Mr. Okita lacks documentary testimony to support his 

allocation. RRB at 89. Mr. Okita testified, however, that EcoFactor does not use a tracking system 

to track the time that its employees work on particular tasks. Tr. (Okita) at 299:5-17. Respondents 

likewise note that Mr. Okita is not referenced in the system that EcoFactor uses to track work 

projects related to engineering tasks. RRB at 89. Respondents do not explain, however, why they 

believe a manager’s name would necessarily appear on support tickets. As such, the fact that Mr. 

Okita’s name does not appear on this spreadsheet does not support an inference that his testimony 

as to his own time is inaccurate. 

Accordingly, EcoFactor’s investment of  for Mr. Okita’s salary is properly 

considered in the domestic industry analysis. 

3. Three Engineers 

EcoFactor claims that  of Mr. Kuo’s time,  of Mr. Tay’s time, and  of Mr. 

Raykhman’s time is spent on the EcoFactor Platform. CIB at 138-139. Respondents’ primary 

complaint is that the salaries of these three engineers are reimbursed by Bidgely as part of its 

agreement with EcoFactor. The evidence shows, however, that these individuals are employees of 

EcoFactor and their salaries are paid by EcoFactor. JX-1107C at 154:23-155:23 (testimony from 

a vice President of Bidgely that these three engineers are not Bidgely employees and are paid by 

EcoFactor); see also CX-0647C-CX-0678C (W2s of Mr. Tay, Mr. Raykhman, and Mr. Kuo 

confirming that they are employees of EcoFactor); Tr. (Mulhern) at 866:18-22 (acknowledging 

that “EcoFactor is writing the checks”). As explained above, the fact that Bidgely reimburses 

EcoFactor for their salaries is not a sufficient reason for excluding these labor investments in the 

domestic industry analysis.  
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Respondents also suggest that the allocations of these three employees’ time is incorrect.  

The allocation is supported by other evidence in the record, however. EcoFactor tracks work 

projects related to engineering tasks in a spreadsheet, which indicates that these individuals 

routinely work on projects related to the EcoFactor Platform. CX-0646C; see also Tr. (Okita) at 

279:17-280:1. Additionally, testimony from Bidgely supports a finding that the three engineers 

work on the EcoFactor Platform. See JX-1107C at 53:18-54:3. 

Respondents’ more specific complaints about allocation also ring hollow. First, 

Respondents assert that Mr. Kuo “manages several other accounts for Bidgely” and imply that the 

allocation of his time must therefore be incorrect. RIB at 135 (citing RX-0139C at 39:1-14, 42-

47). But EcoFactor only claims that  of Mr. Kuo’s time is spent on the EcoFactor Platform. 

CIB at 139. The fact that Mr. Kuo spends time on other projects is not inconsistent with the 

allocation of his time.  

Likewise, Respondents assert that Mr. Tay works on the EcoFactor Platform  of 

the time. RIB at 138 (citing RX-0143C (Okita) at 70:6-15). Mr. Okita explained, however, “for 

some period in 2020, [Mr. Tay] was working  on some Bidgely projects,” but that 

“currently Mr. Tay is back at basically  on the EcoFactor Platform.” Tr. 

(Okita) at 281:5-12. This is confirmed by the testimony of Scott Clark, a vice president at Bidgely, 

who testified  

 

JX-1107C at 53:18-54:3. 

Accordingly, EcoFactor’s investment of  for the salaries of Mr. Tay, Mr. Kuo, 

and Mr. Raykhman are properly considered in the domestic industry analysis. 
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4. “Significant” or “Substantial” 

The next step in the evaluation of domestic industry is to determine if the investment 

amounts identified above are “significant.”  The most recent precedential decision by the Court of 

Appeals for the Federal Circuit addressing this determination is Lelo, which restated law applicable 

to a number of issues surrounding the economic prong of domestic industry.  See 786 F.3d at 883-

85.  In particular, the Federal Circuit held that the statutory terms “‘significant’ and ‘substantial’ 

refer to an increase in quantity, or to a benchmark in numbers,” and “[a]n ‘investment in plant and 

equipment’ therefore is characterized quantitatively, i.e., by the amount of money invested in the 

plant and equipment.”  Lelo, 786 F.3d at 883.  Continuing, the Federal Circuit held “[a]ll of the 

foregoing requires a quantitative analysis in order to determine whether there is a ‘significant’ 

increase or attribution by virtue of the claimant’s asserted commercial activity in the United 

States.”  Id.  In short, “[q]ualitative factors cannot compensate for quantitative data that indicate 

insignificant investment and employment.”  Id. at 885.  The Commission has since made clear that 

some sort of comparative analysis must be made before significant or substantial can be found.  

See, e.g., Certain Gas Spring Nailer Products and Components Thereof, Inv. No. 337-TA-1082, 

Notice of Comm’n Determination at 3 (Dec. 12, 2019) (“Gas Spring Nailers”); Certain 

Carburetors and Products Containing Such Carburetors, Inv. No. 337-TA-1123, Comm’n Op. at 

17-19 (Oct. 28, 2019) (“Carburetors”). 

The Commission has stated that there is no threshold amount that a complainant must meet 

in order for its investments to be considered significant. See Stringed Instruments, Comm’n Op. at 

25-26 (“We emphasize that there is no minimum monetary expenditure that a complainant must 

demonstrate to qualify as a domestic industry under the ‘substantial investment’ requirement of 

this section.’”); Certain Male Prophylactic Devices, Inv. No. 337-TA-546, Comm’n Op. at 39 

(Aug. 1, 2007) (“[T]here is no mathematical threshold test.”). Rather, the inquiry depends on “the 
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facts in each investigation, the article of commerce, and the realities of the marketplace.” Imaging 

Devices, Comm’n Op. at 27. As such, “[t]he determination takes into account the nature of the 

investment and/or employment activities, the industry in question, and the complainant’s relative 

size.” Id. 

EcoFactor asserts that it invested  in plant and equipment and  in labor 

and capital. CIB at 142, 143. EcoFactor states that its “plant and equipment investments in the 

[EcoFactor Platform] was approximately  of its total plant and equipment investments” and 

“approximately  of its total company-wide [cost of goods sold] and company-wide expenses 

over this period.” CIB at 146-147. It further states that its “labor investments in the [EcoFactor 

Platform] was approximately  of its total labor investments” and its investments in labor or 

capital are “approximately  of its total company-wide expenses, including [cost of goods 

sold].”  Id. at 147. 

Respondents argue that EcoFactor failed to analyze “the significance of the claimed 

investments in the appropriate context of Bidgely’s business or industry, or in the context of 

EcoFactor’s former relationship with NV Energy that was transferred to Bidgely.” RIB at 138. 

Respondents further assert that EcoFactor “includes plant, equipment, labor, and capital expenses 

paid by Bidgely in the numerator of [its] significance calculations, but [it] does not include any of 

[the] other Bidgely expenses in the denominator of [its] significance calculations.” Id. at 139. 

EcoFactor was not required to do so. Again, EcoFactor’s investments are attributable to EcoFactor 

– and not Bidgely. Accordingly, EcoFactor is not required to introduce evidence of Bidgely’s other 

expenses in order to place its own investments in the proper context. Bidgely’s finances are not 

relevant to the question of whether EcoFactor’s investments are significant.  
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Respondents also argue that EcoFactor failed to compare the “calculated percentages 

against any objective benchmark outside of EcoFactor’s own business.” RIB at 140. A further 

analysis is not required here. All of EcoFactor’s investments are made in the United States. Thus, 

EcoFactor’s investments provide a “‘significant’ increase or attribution by virtue of [EcoFactor’s] 

asserted commercial activity in the United States” as required by Lelo. 786 F.3d at 883; see Certain 

Human Milk Oligosaccharides & Methods of Producing the Same, Inv. No. 337-TA-1120, Initial 

Determination at 112 (Sept. 9, 2019) (noting that “[t]here is simply no other source but domestic 

activity to credit”) (unreviewed in relevant part). 

Accordingly, the economic prong of the domestic industry requirement is met. 

VII. CONCLUSIONS OF LAW  

No violation of Section 337 by the Accused Products has been proven.  Specifically: 

(1) Complainants have not proven that at any Accused Product infringes any asserted 

claim of U.S. Patent No. 8,596,550. 

(2) Complainants have not proven that any Accused Product infringes any asserted 

claim of U.S. Patent No. 8,886,488. 

(3) Respondents have proven the invalidity of all asserted claims of U.S. Patent Nos. 

8,596,550. 

(4) Respondents have proven the invalidity of all asserted claims of U.S. Patent No. 

8,886,488. 

(5) Complainants have not proven the existence of the technical prong of a domestic 

industry practicing any asserted claim of U.S. Patent Nos. U.S. Patent Nos. 8,596,550 or 8,886,488 

(6) Complainants have proven the existence of the economic prong of a domestic 

industry as required by subsection (a)(2) of section 337. 
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VIII. RECOMMENDED DETERMINATION ON REMEDY AND BOND 

The Commission’s Rules provide that subsequent to an initial determination on the 

question of violation of section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, the 

administrative law judge shall issue a recommended determination concerning the appropriate 

remedy in the event that the Commission finds a violation of section 337, and the amount of bond 

to be posted by respondent during Presidential review of the Commission action under section 

337(j).  See 19 C.F.R. § 210.42(a)(1)(ii). 

The Commission has broad discretion in selecting the form, scope, and extent of the 

remedy in a section 337 proceeding.  Viscofan, S.A. v. Int’l Trade Comm’n, 787 F.2d 544, 548 

(Fed. Cir. 1986).  Under Section 337(d)(1), if the Commission determines as a result of an 

investigation that there is a violation of section 337, the Commission is authorized to enter either 

a limited or a general exclusion order.  19 U.S.C. § 1337(d)(1).  A limited exclusion order (“LEO”) 

instructs the U.S. Customs and Border Protection (“CBP”) to exclude from entry all articles that 

are covered by the patent at issue and that originate from a named respondent in the investigation.  

A general exclusion order instructs the CBP to exclude from entry all articles that are covered by 

the patent at issue, without regard to source.  Certain Purple Protective Gloves, Inv. No. 337-TA-

500, Comm’n Op. at 5 (Dec. 22, 2004).  Under section 337(f)(1), the Commission may issue a 

cease and desist order (“CDO”) in addition to, or instead of, an exclusion order.  19 U.S.C. § 

1337(f)(1).  The Commission generally issues a cease and desist order directed to a domestic 

respondent when there is a “commercially significant” amount of infringing, imported product in 

the United States that could be sold, thereby undercutting the remedy provided by an exclusion 

order.  See Certain Crystalline Cefadroxil Monohydrate, Inv. No. 337-TA-293, USITC Pub. 2391, 

Comm’n Op. on Remedy, the Public Interest and Bonding at 37-42 (June 1991); Certain 
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Condensers, Parts Thereof and Prods. Containing Same, Including Air Conditioners for 

Automobiles, Inv. No. 337-TA-334 (Remand), Comm’n Op. at 26-28 (Sept. 10, 1997). 

Additionally, during the 60-day period of Presidential review under 19 U.S.C. § 1337(j), 

“articles directed to be excluded from entry under subsection (d) . . . shall . . . be entitled to entry 

under bond prescribed by the Secretary in an amount determined by the Commission to be 

sufficient to protect the complainant from any injury.”  See 19 U.S.C. § 1337(j)(3).  “The 

Commission typically sets the bond based on the price differential between the imported infringing 

product and the domestic industry article or based on a reasonable royalty.  However, where the 

available pricing or royalty information is inadequate, the bond may be set at one hundred (100) 

percent of the entered value of the infringing product.” Certain Industrial Automation Systems and 

Components Thereof Including Control Systems, Controllers, Visualization Hardware, Motion 

and Motor Control Systems, Networking Equipment, Safety Devices, and Power Supplies, Inv. No. 

337-TA-1074, Comm’n Op. at 13 (Apr. 23, 2019) (“Automation Systems”) (public version) 

(citation omitted). 

A. Limited Exclusion Order 

EcoFactor asserts that the Commission should issue an LEO. CIB at 148. Respondents 

disagree and argue that “Complainant has failed to meet its burden to demonstrate that the 

requested remed[y] of a limited exclusion order . . . [is] appropriate.” RIB at 145. Respondents 

further assert that the public interest weighs against issuing an LEO. Id. Respondents request that 

any LEO that does issue include certain certification provisions. 

Section 1337(d)(1) states: “If the Commission determines, as a result of an investigation 

under this section, that there is a violation of this section, it shall direct that the articles concerned, 

imported by any person violating the provision of this section, be excluded from entry into the 
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United States.” 19 U.S.C. § 1337(d)(1). The use of the word “shall” requires that the Commission 

issue a limited exclusion order, if it determines there is a violation. See, e.g., Laerdal Med. Corp. 

v. Int’l Trade Comm’n, 910 F.3d 1207, 1212 (Fed. Cir. 2018) (explaining that the use of the word 

“shall” in section 1337(g)(1) “unambiguously requires the Commission to, upon finding that 

elements (A) through (E) are satisfied . . . issue an exclusion order, cease and desist order, or both, 

subject to public interest concerns”). Additionally, the Commission did not delegate public interest 

in this investigation. As such, Respondents’ arguments with respect to the public interest need not 

be considered. 

Respondents request that the LEO permit importers to certify that they are not subject to 

the exclusion. RIB at 147-148.  The Commission has instructed that “[c]ertification provisions aid 

U.S. Customs and Border Protection (‘CBP’) in enforcing Commission orders but ‘do not mandate 

that CBP accept certification as proof that the articles in question are not covered’ by the limited 

exclusion order.”  Certain Robotic Vacuum Cleaning Devices and Components Thereof Such as 

Spare Parts, Inv. No. 337-TA-1057, Comm’n Op. at 55 (Feb. 1, 2019). Additionally, “[t]he 

standard provision does not allow an importer to simply certify that it is not violating the exclusion 

order.  Rather, CBP only accepts a certification that the goods have been previously determined 

by CBP or the Commission not to violate the exclusion order” and “it has been Commission 

practice for the past several years to include certification provisions in its exclusion orders to aid 

CBP.”  See Certain Road Milling Machines and Components Thereof, Inv. No. 337-TA-1067, 

Comm’n Op. at 15, 15 n. 5 (Aug. 7, 2019) (citations omitted); Certain Road Construction 

Machines and Components Thereof, Inv. No. 337-TA-1088, Comm’n Op (Modification) at 17 

(Sept. 14, 2020) (“[B]ecause [Respondent’s] redesigned machines were not adjudicated during the 

investigation, they cannot be imported using the LEO’s certification provision.  To obtain entry of 
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its redesigns into the United States pursuant to the certification provision, [Respondent], the 

adjudged infringer, must establish that those machines do not infringe the asserted patent.”).  The 

language of a “standard” certification provision is as follows: 

At the discretion of U.S. Customs and Border Protection . . . and pursuant to the 
procedures it establishes, persons seeking to import road construction machines and 
components thereof, that are potentially subject to this Order may be required to 
certify that they are familiar with the terms of this Order, that they have made 
appropriate inquiry, and thereupon state that, to the best of their knowledge and 
belief, the products being imported are not excluded from entry under paragraph l 
of this Order. At its discretion, [Customs] may require persons who have provided 
the certification described in this paragraph to furnish such records or analyses as 
are necessary to substantiate this certification. 

Road Construction Machines, Comm’n Op. at 14.  The mechanisms described in this standard 

provision would seem adequate to address Respondents’ request that there be a provision by which 

partis can certify that they are not subject to the exclusion. 

 Respondents also request that an LEO allow for the continuation of existing service, 

warranty, or repair provisions. RIB at 147-148. Respondents do not, however, offer an explanation 

for what services or repairs may be needed. See Certain Elec. Devices, Including Streaming 

Players, Televisions, Set Top Boxes, Remote Controllers, & Components Thereof, Inv. No. 337-

TA-1200, Comm’n Op. at 37 (Dec. 3, 2021) (“The Commission did not issue exemptions as Roku 

failed to provide sufficient evidence to support such a provision.”); see also Certain Non-Volatile 

Memory Devices and Products Containing Same, Inv. No. 337-TA-1046, Comm’n Op. at 50, 2018 

WL 6012622 at *31 (Oct. 26, 2018) (finding exemption for service or repair was not warranted 

when the respondent did not identify any specific replacement parts or explain what repairs were 

needed).  

Finally, Respondents ask that the LEO “include an ongoing reporting requirement that 

requires Complainant to demonstrate ongoing domestic investments.” RIB at 147. There is some 
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authority for such a requirement (see id.), but it does not appear to be needed under the 

circumstances.  

B. Cease and Desist Order 

Should a violation be found, EcoFactor argues cease and desist orders (“CDOs”) should 

issue. CIB at 149. Respondents assert that “Complainant has failed to meet its burden to 

demonstrate that the requested remed[y] of a . . . cease and desist order [is] appropriate.” RIB at 

145. 

Complainants bear the burden on the issue of cease and desist orders.  Certain Microfluidic 

Devices, Inv. No. 337-TA-1068, Comm’n Op. at 23 (Jan. 10, 2020).  Such orders “are generally 

issued when, with respect to the imported infringing products, respondents maintain commercially 

significant inventories in the United States or have significant domestic operations that could 

undercut the remedy provided by an exclusion order.”  Id. at 22-23 (citations omitted). 

EcoFactor notes that “each of the Respondents has entered into a stipulation regarding 

importation and inventory,” and the inventories are seemingly substantial. CIB at 149 (citing JX-

1103C and JX-1104C). EcoFactor’s argument for cease and desist orders is otherwise conclusory, 

and particularly fails to place Respondents’ inventory numbers into context. There is insufficient 

evidence to support a finding that Respondents’ inventories are “commercially significant,” nor is 

there evidence in the record to support that Respondents’ domestic operations could undercut the 

remedy provided by an exclusion order. 

Accordingly, it is not recommended that cease and desist orders issue against Respondents. 

C. Bond 

Pursuant to section 337(j)(3), the Administrative Law Judge and the Commission must 

determine the amount of bond to be required of a respondent during the 60-day Presidential review 
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period following the issuance of permanent relief, in the event that the Commission determines to 

issue a remedy. 19 U.S.C. § 1337(j)(3). The purpose of the bond is to protect the complainant from 

any injury. 19 C.F.R. § 210.42(a)(1)(ii), § 210.50(a)(3). 

 When reliable price information is available, the Commission has often set the bond by 

eliminating the differential between the domestic product and the imported, infringing product. 

See Microsphere Adhesives, Processes for Making Same, & Prods. Containing Same, Including 

Self-Stick Repositionable Notes, Inv. No. 337-TA-366, USITC Pub. 2949, Comm’n Op. at 24 (Dec. 

8, 1995). In other cases, the Commission has turned to alternative approaches, especially when the 

level of a reasonable royalty rate could be ascertained. See, e.g., Certain Integrated Circuit 

Telecomm. Chips & Prods. Containing Same, Including Dialing Apparatus, Inv. No. 337-TA-337, 

Comm’n Op. at 41, 1993 WL 13033517, at *24 (U.S.I.T.C. June 22, 1993). A 100 percent bond 

has been required when no effective alternative existed. See, e.g., Certain Flash Memory Circuits 

& Prods. Containing Same, Inv. No. 337-TA-382, USITC Pub. No. 3046, Comm’n Op. at 26-27 

(July 1997) (imposing a 100% bond when price comparison was not practical because the parties 

sold products at different levels of commerce, and the proposed royalty rate appeared to be de 

minimis and without adequate support in the record). 

EcoFactor requests that the bond be set at $5.16 per Accused Product imported. CIB at 

150. Respondents assert that it would be inappropriate for any bond to be set. RIB at 148. 

The Commission has held that “[t]he complainant bears the burden of establishing the need 

for a bond” during the Presidential Review period.  See Robotic Vacuum, Inv. No. 337-TA-1057, 

Comm’n Op. at 68.  EcoFactor has not met this burden. It states that “a bond is necessary to protect 

the Complainant from injury,” but does not cite to any evidence to support its assertions. See CIB 

at 150. In contrast, Respondents introduced evidence that EcoFactor has not, in fact, suffered any 
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injury in the form of displaced sales. For example, Respondents’ expert testified that “there’s no 

evidence of direct competition between the domestic industry product and the accused products, 

which suggests that EcoFactor will not suffer injury from displaced sales during the presidential 

review period.” Tr. (Mulhern) at 834:18-31; see also 863:17-21, 864:6-18. Accordingly, it is 

recommended that no bond requirement should issue.  
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IX. INITIAL DETERMINATION AND ORDER 

Based on the foregoing,1 it is my Initial Determination that there is no violation of Section 

337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337, in the importation into the United 

States, the sale for importation, or the sale within the United States after importation of certain 

smart thermostat systems, smart HVAC systems, smart HVAC control systems, and components 

thereof, in connection with the asserted claims of U.S. Patent Nos. 8,596,550 and 8,886,488. 

Furthermore, it is my determination that a domestic industry in the United States exists 

with respect to U.S. Patent Nos. 8,596,550 and 8,886,488. 

I certify to the Commission this Initial Determination, together with the Record of the 

hearing in this investigation consisting of the following:  the transcript of the evidentiary hearing, 

with appropriate corrections as may hereafter be ordered; and the exhibits accepted into evidence 

in this investigation.2  

Pursuant to 19 C.F.R. § 210.42(h), this Initial Determination shall become the 

determination of the Commission sixty (60) days after the date of service of the Initial 

Determination, unless a party files a petition for review of the Initial Determination within twelve 

(12) business days after service of the Initial Determination pursuant to 19 C.F.R. § 210.43(a) or 

the Commission, pursuant to 19 C.F.R. § 210.44, orders on its own motion, a review of the Initial 

Determination or certain issues therein.  Any issue or argument not raised in a petition for review, 

 
1  The failure to discuss any matter raised by the parties or any portion of the Record herein 
does not indicate that said matter was not considered.  Rather, any such matter(s) or portion(s) of 
the Record has/have been determined to be irrelevant, immaterial or meritless.  Arguments made 
on brief which were otherwise unsupported by Record evidence or legal precedent have been 
accorded no weight. 
 
2  The pleadings of the parties filed with the Secretary need not be certified as they are already 
in the Commission’s possession in accordance with Commission rules. 
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or response thereto, will be deemed to have been abandoned and may be disregarded by the 

Commission in reviewing the Initial Determination pursuant to 19 C.F.R. § 210.43(b) and (c).  
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Confidentiality Notice: 

 This Initial Determination is being issued as confidential, and a public version will be 

issued pursuant to Commission Rule 210.5(f).  Within seven (7) days of the date of this Initial 

Determination, the parties shall jointly submit:  (1) a proposed public version of this opinion with 

any proposed redactions bracketed in red; and (2) a written justification for any proposed 

redactions specifically explaining why the piece of information sought to be redacted is 

confidential and why disclosure of the information would be likely to cause substantial harm or 

likely to have the effect of impairing the Commission’s ability to obtain such information as is 

necessary to perform its statutory functions.3 

SO ORDERED. 

 
 
 
________________________________ 

                                                                                    Cameron Elliot 
                                                                                    Administrative Law Judge 
 

 
3  Under Commission Rules 210.5 and 201.6(a), confidential business information includes:   
information which concerns or relates to the trade secrets, processes, operations, style of works, or 
apparatus, or to the production, sales, shipments, purchases, transfers, identification of customers, 
inventories, or amount or source of any income, profits, losses, or expenditures of any person, 
firm, partnership, corporation, or other organization, or other information of commercial value, the 
disclosure of which is likely to have the effect of either impairing the Commission’s ability to 
obtain such information as is necessary to perform its statutory functions, or causing substantial 
harm to the competitive position of the person, firm, partnership, corporation, or other organization 
from which the information was obtained, unless the Commission is required by law to disclose 
such information.  See 19 C.F.R. § 201.6(a).  Thus, to constitute confidential business information 
the disclosure of the information sought to be designated confidential must likely have the effect 
of either:  (1) impairing the Commission’s ability to obtain such information as is necessary to 
perform its statutory functions; or (2) causing substantial harm to the competitive position of the 
person, firm, partnership, corporation, or other organization from which the information was 
obtained. 




