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I. INTRODUCTION

1. This complaint is filed by Complainants Caterpillar Inc. and Caterpillar Paving

Products, Inc. (collectively, “Caterpillar”) pursuant to Section 337 of the Tariff Act of 1930, as

amended, 19 U.S.C. § 1337.

2. Caterpillar brings this action seeking relief under Section 337 to prevent the

unlawful importation into the United States, the sale for importation, and the sale within the

United States after importation of certain road construction machines and components thereof

that infringe the claims of U.S. Patent No. 7,140,693 (“the ’693 Patent”); U.S. Patent No.

9,045,871 (“the ’871 Patent”); and U.S. Patent No. 7,641,419 (“the ’419 Patent”) (collectively,

“the Asserted Patents”). The following chart summarizes the asserted claims for infringement:

Patent Independent Claims Dependent Claims

,_

’693 1,17, 36, 38 5, 16, 18, 19, 24-28

‘S71 1,9,13 ~5, 7, 8, 12, 14-17

(Q

’419 2, 3, 7, 8

,_.

Table 1. Asserted claims for infringement

3. The proposed Respondents are Wirtgen Gmbl-1,Joseph Vogele AG, Wirtgen

Group Holding GmbH, and Wirtgen America, lnc. (collectively, “Wirtgen”).

4. Certified copies of the ’693 Patent (Exhibit 1), the ’871 Patent (Exhibit 2), and

the ’419 Patent (Exhibit 3) are attached to this complaint. As shown in the copies of the certified

assignments for the ’693 Patent (Exhibit 4), the ’87l Patent (Exhibit 5), and the ’419 Patent

(Exhibit 6), Caterpillar Paving Products, Inc. owns the entire right, title, and interest in and to

the ’693 Patent, the ’871 Patent and the ’4l9 Patent. Certified copies of the prosecution history
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and of the technical references cited in the ’639 Patent, the ’87l Patent, and the ’4l9 Patent are

also being submitted with this complaint (Appendices A-F).

5. A domestic industry, as required by 19 U.S.C. §§ l337(a)(2) and (3), exists or is

in the process of being established in the United States relating to the articles and/or technology

protected by the Asserted Patents, through Caterpillar’s investments in plants and equipment,

labor and capital, research and development, and ongoing engineering related to Cateipillar’s

road construction machines protected by the Asserted Patents.

6. Caterpillar seeks, as relief, a permanent limited exclusion order barring from entry

into the United States road construction machines and components thereof that infringe the

Asserted Patents that are imported by or on behalf of Wirtgen. Caterpillar also seeks a cease and

desist order against Wirtgen to cease and desist from importing, marketing, advertising,"

demonstrating, warehousing inventory for distribution, offering for sale, selling, distributing, 

licensing, or using road construction machines that infringe one or more claims of the Asserted

Patents. Additionally, Caterpillar requests the imposition of a bond duri-ngthe period of

Presidential review of the C0mmission’s remedial orders.

II. COMPLAINANTS

7. Complainant Caterpillar Inc. is a Delaware corporation with a principal place of

business at 100 NE Adams Street, Peoria, Illinois 61629. _

8. Complainant Caterpillar Paving Products, Inc. is an Oklahoma corporation with a

principal place of business at 9401 85th Avenue North, Minneapolis, Minnesota 55445.

9. For more than 90 years, Caterpillar has been making sustainable progress possible

and driving positive change on every continent. See Ex. 7. Caterpillar is the world’s leading

manufacturer of construction and mining equipment, diesel and natural gas engines, industrial
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gas turbines, and diesel-electric locomotives. Id. In 2016, Caterpillar earned revenues of $38.5

billion, including 5515.612billion in the Construction Industry segment. Id.

10. Caterpillar has a substantial presence across the United States, with approximately

seventy facilities and a workforce of 48,500 people. Ex. l2. ln addition, Caterpillar has a

network of independent dealers in all 50 states and a supplier base of more than 15,000

companies. Caterpillar participated in a White House “Made in America” event to showcase

products built in the United States on July l7, 2017. Id.

III. RESPONDENTS

l l. On information and belief, Respondent Wirtgen GmbH is a privately held German

company with a principal place of business at Reinhard-Wirtgen-Str. 2, 53578 Windhagen,

Germany. Upon information and belief, Wirtgen GmbH produces abroad, sells for importation,

imports, and/or sells in the United States after importation Accused Products. For example,

Wirtgen GmbH’s website provides a brochure describing its road milling machines, including

the manufacturing facility in Germany. See Ex. 8.

l2. On information and belief, Respondent Joseph Vogele AG is a privately held

German company with a principal place of business at Joseph-Vogele-Str. l 67075

Ludwigshafen, Germany. Upon information and belief, Joseph Vogele AG produces abroad,

sells for importation, imports, and/or sells in the United States after importation Accused

Products. For example, Joseph Vogele AG’s website provides a brochure describing its road

paving machines, including the manufacturing facility in Germany. See Ex. 9. '

' 13. On information and belief, Respondent Wirtgen Group Holding GmbH is a

privately held German company with a principal place of business at Reinhard-Wirtgen-Str. 2,

53578 Windhagen, Germany. On information and belief, Wirtgen Group Holding GmbH owns

and controls a group of companies in the road construction industry including Wirtgen GmbH
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and Joseph Vogele AG. See Ex. 10 at 8-9, 12, 21, 68. Upon information and belief, Wirtgen

Group Holding GmbH, though its subsidiaries Wirtgen GmbH and Joseph Vogele AG, produces

abroad, sellsfor importation, imports, and/or sells in the United States after importation Accused

Products.

14. On information and belief, Respondent Wirtgen America, Inc. is a subsidiary of

Wirtgen GmbH with its principal place of business at 6030 Dana Way, Antioch, Tennessee,

37013. On information and belief, Wirtgen America, Inc. imports, and/or sells in the United

States after importation Accused Products. See, e.g., Ex. ll (brochure showing 2017 Wirtgen

products offered in the United States and listing Wirtgen America, Inc. as the point of contact).

IV. THE TECHNOLOGY AND PRODUCTS IN ISSUE

15. Pursuant to Commission Rule 210. l2(a)(l2), the technology at issue relates to

road construction machines, and the category of products accused are road construction

machines covered by one or more of the claims of the Asserted Patents. More specifically, the

category of products accused include both “road milling” or “cold planer” machines used to

remove existing pavement, as well as paving machines used to pave new road surfaces.

V. THE PATENTS-IN-SUIT AND NONTECHNICAL DESCRIPTION OF THE
INVENTIONS

A. Identification of the Patents and Ownership by Caterpillar

l6. Complainants assert three patents in this Investigation. A table identifying the

claims asserted against the Respondents and the claims covering the Domestic Industry Products

is provided below.
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Patent ’693 ’871 i ’419

38 v
Wirtgen 1, 15-19, 24-28, 36, I 1-6, 8, 9, 12-17 l 1-3, 7, 8
Domestic 1
Industry

(‘GDP’)

Table 2. Asserted claims for infringement and domestic industry

1. The ’693 Patent

17. The ’693 Patent, entitled “Milling Machine with Re-Entering Back Wheels,"

issued on November 28, 2006. Ex. 1 at Title Page. Complainant Caterpillar Paving Products,

Inc. owns by assignment the entire right, title, and interest in the ’693 Patent. See Ex. 4.

18. The ’693 Patent has eight independent claims and 30 dependent claims. In this

Investigation, claims 1, 15-19, 24-28, 36, and 38 of the ’693 Patent are being asserted for

infringement, and claim 1 is being asserted for domestic industry. A table identifying the-claims

asserted is provided below. This complaint is accompanied by a certified copy of the

prosecution history of the ’693 Patent, three additional copies of the prosecution history, and four

copies of each reference cited on the face of the ’693 Patent or mentioned in the prosecution

history. See Appendices A, B.

‘Q
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Assertecl Claims

Wirtgen 1, 15-19, 24-28, 36, 38

DI 1

Table 3. Asserted claims of the ’693 Patent

2. The ’871 Patent

19. The ’871 Patent, entitled “Paving Machine with Operator Directed Saving and

Recall of Machine Operating Parameters,” issued on June 2, 2015. Ex. 2 at Title Page. The ’87l

Patent is based on U.S. Patent Application No. l3/775,539, filed ‘onFebruary 25, 2013. Id.

Complainant Caterpillar Paving Products, Inc. owns by assignment the entire right, title, and

interest in the ’87l Patent. See Ex. 5. ‘

20. The ’87l Patent has three independent claims and 17 dependent claims. In this

Investigation, claims 1-6, 8, 9, and 12-17 are being asserted for infringement and claim l is

being asserted for domestic industry. A table identifying the claims asserted is provided belovv.

This complaint is accompanied by a certified copy of the prosecution history of the ’871 Patent,

three additional copies of the prosecution history, and four copies of each reference cited on the

face of the ’87l Patent or mentioned in the prosecution history. See Appendices C, D.

\ Asserted Claims

Wirtgen | 1-6-, s, 9, 12-17

or .. | 1

Table 4. Asserted claims of the ’871 Patent

3. The ’419 Patent . _ . "

21. The ’4l9 Patent, entitled “Heating Control System for a Screed,” issued on .

January 5, 2010. Ex. 3 at Title Page. The ’419 Patent is based on U.S. Patent Application No.
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O9/961,483, filed on September 24, 2001. Id. Complainant Caterpillar Paving Products, Inc.

owns by assignment the entire right, title, and interest in the ’4l9 Patent. See EX.6.

22. The ’4l 9 Patent has one independent claim and seven dependent claims. In this

lnvestigation, claims 1-3, 7, and 9 are being asserted for infringement and claim l is.being

asserted for domestic industry. This complaint is accompanied by a certified copy of the

prosecution history of the ’-4l9 Patent, three additional copies of the prosecution history, and four

copies of each reference cited on the face of the ’419 Patent or mentioned in the prosecution

history. See Appendices E, F.

Asserted Claims

Wirtgen 1-3, 7, 8

DI l

Table 5. Asserted claims of the ’4l9 Patent

B. Nontechnical Description of the Patents‘

1. Milling Machines, Generally

23. Pavement milling (also known as cold planing) is the process of removing part of

the surface of a paved area such as a road or parking lot. Milling is often performed, during the

process of repaving, to provide a textured surface to which a new layer of asphalt can better bond

Milling can also remove distresses from the surface, thereby extending roadway life. The ground

pavement that is collected during the milling process can be used in a recycling process to create

new asphalt.

1This description and any other nontechnical descriptions in this complaint are for
illustrative purposes only. Nothing in any nontechnical description contained within this
complaint is intended to, either implicitly or explicitly, express any position regarding the proper
construction of any claim of the Asserted Patents.
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24. Milling is typically performed by construction equipment called milling machines

or cold planers. These machines use a large rotating drum with hardened cutting tools to remove

and grind the road surface. The ground pavement that is produced during this process is

typically loaded onto a conveyor belt, which continuously offloads the ground pavement into a

truck. An example of a modern road milling machine is shown below:

Figure 1. Caterpillar Cold Planer in Operation

25. The basic components of a road milling machine typically include a frame

supported by four wheels or tracks (two in the front, two in the rear), lifting columns for raising
/

and lowering the frame relative to the wheels or tracks, a rotating drum with cutting tools for

milling the pavement, and a drive mechanism for rotating the drum and propelling the machine

in the desired direction.
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2. Paving Machines, Generally

26. A paving machine (also known as a paver, paver finisher, or asphalt finisher) is a

piece of equipment use to lay asphalt on roads, bridges, parking lots, and other surfaces.

Typically, asphalt is transferred from a truck or material transfer unit into the paver’s hopper.

An onboard conveyer then carries the asphalt from the hopper to an auger, which feeds the

asphalt uniformly into a chamber in front of a screed. The screed spreads the material smoothly

onto the road surface and provides initial compaction using a tamper. A modern paving machine

is shown below:

if

Figure 2. Caterpillar Paving Machine.
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Figure 3. Caterpillar Paving Machine in Operation

27. In order to achieve the desired depth and smoothness of the asphalt mat, and to

accommodate for varying roadbed configurations, the screed assembly can include a variety of

adjustments. These can be used to vary, for example, the width and thickness of the mat as well

as the degree of any crown (a downward slope on either side of the centerline to facilitate

drainage). Typically, these adjustments are made by using actuators to reposition certain‘

moveable components of the screed assembly until the desired configuration is achieved. In

modern paving machines, the operator can make these adjustments remotely using a control

panel. '

t 3. The Asserted Patents

28. The ’693 Patent is directed to a milling machine with at least one rear wheel or

track that can be extended away from the machine frame and then retracted back toward the

frame. See Ex. l at 2:21-54. The ability to position at least one of the rear wheels or tracks of a

paving machine into a projecting position improves weight distribution during operation of the
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machine, while being able to retract the wheel or track allows the machine to operate flush to a

wall or curb. Id. at l:48~56. “Pastattempts to solve this problem were unsatisfactory because

they required the operators to leave their seats to manually operate a pivotable wheel or track,

and because some designs resulted in reduced stability and stiffness of the work machine and

increased maintenance. Id. at l:57—2:8. The inventors of the ’693 patent solved these problems

through an innovative configuration of components and method of extending and retracting a

rear wheel or track of a milling machine.

29. The ’87l Patent is directed to a paving machine with an adjustable screed

assembly, in which a controller is configured to save multiple screed configuration parameters

and allow the operator to recall a previously saved set of parameters and automatically configure

the screed assembly accordingly. See Ex. 2 at 1:42-2:25. This ability to save and recall screed

configurations improves performance by saving time and manpower (especially at startup or

after transiting), minimizing errors, and improving consistency of the asphalt mat. Id. at l:27—4O

30. The ’4l9 Patent is directed to an innovative heating control system for the screed

of a paving machine. See Ex. 3 at l:45~6O. Screed plates are typically heated to a temperature

close to the temperature of_theheated asphalt material in order to improve screed performance.

Id. at 1:19-28. Prior art screed heating controllers adjusted current flow through resistive

heating elements for each of the screed plates. Id. at l:29—4l. When the temperature of the

screed plate was below a predetermined value, however, the entire screed plate was heated, even

though only a section of the screed plate required heating. Id. This was inefficient and

unnecessarily drained the power supply, which is also used for other functions, such as lighting.

Id. The inventors of the ’4l9 Patent solved these problems through an innovative heating

controller that allows for sequential and automatic energizing of one or more individual heating
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elements within a screed plate having multiple heating elements, without the need to energize all

the heating elements within that screed plate.

C. Foreign Counterparts of the Patents ‘

31. The ’693 and ’4l9 Patents each have a number of foreign counterparts. Those

foreign patents and applications are set forth, including their current status, in Exhibits 13 and 14

respectively. The ’87l Patenthas no foreign counterparts. Pursuant to Commission Rule

2 lO.l 2(a)(9)(v), the only foreign patent applications that have been denied, abandoned, or

withdrawn are set forth in Exhibits l3 and l4. There are no other foreign counterpart patent

applications that have been denied, abandoned, or withdrawn anywhere in the world.

D. Related Litigation 

32. Pursuant to Commission Rule 2lO.l2(a)(5), the Asserted Patents have not been

the subject of any court or agency litigation anywhere in the world. Foreign counterparts of the

Asserted Patents have not been the subject of any court or agency litigation.

l 33. Litigation regarding the general subject matter of road milling machines has been

filed by Wirtgen in a number of locations, including the ITC, the District of Minnesota, the

District of Delaware, and Italy.

34. ITC Investigation No. 337-TA-1067, entitled “Road Milling Machines and

Components Thereof’ was filed by Wirtgen on July 19, 20l7. _TheInvestigation involves the

assertion of five Wirtgen patents against Caterpillar entities. Currently the Investigation is in the

discovery phase. The target date is December 26, 2018. - _

35. ' Wirtgen filed a complaint for patent infringement in the District of Minnesota

against several Caterpillar entities on_June 15, 2017. The case is currently stayed pending a final

decision in Inv. No. 337-TA-1067. On June 16, 2017, Wirtgen filed a complaint for patent

infringement in the District of Delaware alleging infringement of the same patents by several
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Caterpillar entities. The case is currently stayed pending a final decision in Inv. No. 337-TA

1067. On July 19, 2017, Wirtgen GmbH, a corporation with registered offices in Reinhard

Wirtgen-Stral3e 2, 53578 Windhagen, Germany, filed a writ of summons in the Court of Milan,

Italy, docket number R.G. 37220/17. Wirtgen GmbH alleged infringement of European Patent

Nos. EP 1294991, EP 1875004, EP 1924746, and EP 2025812 by Caterpillar Prodotti Stradali

SRL, located at Via IV Novembre, 2, 40061 Minerbio BO, Italy, and Caterpillar Financial

Corporacion Financiera Sociedad Anonima Establecimiento Financiero de Credito, located at

Via Fara Gustavo 35, Milan (MI) 20124. The case is in its early stages. Also, on July 19, 2017,

Wirtgen GmbH, filed a writ of summons in the Court of Genoa, Italy, docket number R.G.

9087/17. Wirtgen Gmbl-Ialleged infringement of European Patent Nos. EP 1855899, EP

2010714, and EP 1860241 by Caterpillar Prodotti Stradali SHRL,located at Via IV Novembre, 2,

40061 Minerbio BO, Italy. The case is in its early stages. _

36. There are also European Opposition proceedings involving Wiitgen’s patents

related to road milling machines, as described in Wirtgen’s ITC Complaint dated July 19, 2017

(paragraph 98, page 31), now lnv. No. 337-TA-1067.

37. Other than the instances above, the subject matter of the Asserted Patents or their

foreign counterparts has not been the subject of any court or agency litigation anywhere else in

the world. '

E. Licenses ,

38. The Asserted Patents are licensed to Bitelli S.p.A.,_an Italian entity now named

Caterpillar Prodotti S.p.A., which is an indirectsubsidiary of Caterpillar Inc.
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VI. UNLAWFUL AND UNFAIR ACTS OF RESPONDENTS

A. PATENT INFRINGEMENT ‘

39. The accused Wirtgen products are road constmction machines and components

thereof that infringe certain claims of the Asserted Patents. The Accused Products include at

least the Wirtgen W l0() CF, W lOOCFi, W 120 CF, W 120 CFi, W 130 CF, and W 130 CFi

Cold Milling Machines, Vogele Super 1700-3i, Super 1703-3i, Super 1800-3 Spraylet, Super

1800-3i Spraylet, Super 2000-3i, Super 2003-3i, and Super 2100-3i Paving Machines, and

Vogele VF 500 series screeds, AB S00 series screeds, VF 600 series screeds, AB 600 series

screeds, and SB 250 series screeds. Upon information and belief, these road construction

machines and components are manufactured in Germany, shipped and/or imported into the

United States, and then sold in the United States after importation. See, e.g., Exs. 8-10.

40. Upon information and belief, Wirtgen has infringed and continues to infringe at

least the asserted claims of each of the Asserted Patents set forth below. For example, on

information and belief, each of Wirtgen’s W l00 CF, W 120 CF, and W 130 CF series cold

milling machines includes an automatic pivotable right-hand rear track feature that infringes the

asserted claims of the ’693 patent. See Ex. 15 at 6 (describing “AUTOMATIC PIVOTING

FEATURE”); see also Physical Ex. l (video showing this feature). On information and belief,

certain of the Vogele Highway Class and Special Class “Super” series paving machines has an

“AutoSet Plus” feature that infringes the asserted claims of the ’87l patent. See, e.g., Ex. 21 at

23 (describing “AutoSet Plus” feature). And on information and belief, certain of the Vogele

Universal Class and Highway Class “Super” series paving machines have an automatic screed

heating feature that infringes the asserted claims of the ’419 patent. See, e.g., Ex. 20 at 39

(describing the automatic screed heating feature). Upon information and belief, Wirtgen

infringes the asserted claims of the Asserted Patents literally and/or under the doctrine of
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equivalents by making and selling products that infringe, by importing those products into the

United States to offer them for sale, and/or by selling those products within the United States

after importation. Wirtgen infringes the asserted claims directly and/or indirectly.

1. The ’693 Patent

41. Claims l, I5-19, 24-28, 36, and 38 of the ’693 Patent are directed to a milling

machine with rear wheels or tracks that can be extended away from the machine frame and then

retracted back toward the frame. Upon information and belief, Wirtgen directly infringes these

claims by making, selling for importation, importing into the United States to offer for sale,

and/or selling within the United States after importation road milling machines, including the

Wirtgen W 100 CF, W I00 CFi, W 120 CF, W 120 CFi, W 130 CF, and W 130 CFi Cold

Milling Machines, and other road milling machines using substantially similar components.

42. As is common in the industry, notable differences between models of Wirtgen’s

W 100 CF, W 120 CF, and W 130 CF series cold milling machines include their respective

dimensions, weights, and milling widths. For instance, relative to the Wirtgen W 100 CF model,

the W 130 CF model has a greater operating weight (44,533 lbs compared to 41,447 lbs) and a

larger milling width (5l” compared to 39”). See Ex. 15 at l2, 14. The “i” versions of these '

machines (W 100 CFi, W l2O CFi, and W 130 CFi) additionally include exhaust gas after

treatment, an SCR catalytic converter, optional fleet telematics, and other features not relevant to

this Investigation. Id. at 24~27. Accordingly, Caterpillar’s infringement analysis for the ’693

patent refers to the Wirtgen W 130 CF model as being representative of all the Accused Products

for that patent. I

43. -Exemplary claim charts that apply independent claims l, l7, 36, and 38 of

the ’693 Patent to representative Accused Products are attached hereto as Exhibit 28.
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44. Wirtgen has had actual knowledge of the ’693 Patent since at least the date of the

filing of this complaint, based on Caterpillar’s service of a courtesy copy of the same.

45. Upon information and belief, Wirtgen induces users of the Accused Products,

including, for example, end-users of the products, to infringe claims 1, 15-19, 24-28, 36, and 38

of the ’693 Patent with the specific intent to encourage their infringement by, among other things,

marketing, creating, and/or distributing specifications, marketing materials, manuals, installation

instructions, data sheets, application notes, and/or similar materials with instructions on using or

rendering operable infringing road milling machines (including the W 100 CF, W 100 CFi, W

120 CF, W 120 CFi, W 130 CF, and W 130 CFi Cold Milling Machines), and other road milling‘

machines using substantially similar components. See, e.g., Ex. 15'at 6 (describing

“AUTOMATIC PIVOTING FEATURE”); Physical Ex. 1 (Wirtgen video touting this feature).

Upon information and belief, end-users who purchase these Accused Products and make routine

use of the Accused Products use the Accused Products in a manner that infringes the claimed

methods. See Ex. 28. Upon information and belief, Wirtgen knew or should have known that

the induced acts constituted direct infringement. ' ' _

46. Upon information and belief, Wirtgen also contributes to the infringement of

claims l, 15-19, 24-28, 36, and 38 of the ’693 Patent by their manufacture, importation, sale for

importation, and/or sale in the United States after importation of one or more components of the

Accused Products. Since at least the date of filing of this Complaint (see ‘][44,supra), Wirtgen

will have had knowledge of the ’693 Patent and the infringing nature of the Accused Products.

Respondents are aware that their imported components are designed for use in the Accused

Products, embody a material part of the invention claimed in the ’693 Patent, and are not staple

articles of commerce suitable for substantial non-infringing use.
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47. Wirtgen’s importation, sale for importation, and sale in the United States after

importation of the Accused Products, and components thereof, are continuing. See Ex. 39. In

addition, Wirtgen continues to distribute product literature and website materials encouraging

their customers and others to use their products in the customary and intended manner, which

infringes the ’693 Patent. See Exs. 15, 18-21, 24-27, 31-38, 51. Wirtgen’s actions demonstrate

continued inducement and contributory infringement.

2. The ’871 Patent

48. Claims l-6, 8, 9, and l2-17 of the ’87l Patent are directed to a paving machine

with an adjustable screed assembly, in which a controller is configured _tosave multiple screed

configuration parameters and allow the operator to recall a previously saved set of parameters

and automatically configure the screed assembly accordingly. Upon information and belief,

Wingen directly infringes these claims by making, selling for importation, importing into the

United States to offer for sale, and/or selling within the United States after importation road

milling machines, including the Vogele 1800-3 SprayJet Paver, Super 1800-3i SprayJet Paver,

Super 2100-3i Paver, AB 500 series screeds, AB 600 series screeds, SB 250 series screeds, and

other road paving machines using substantially similar components.

49. Notable differences between models of Vogele’s “Super” series paving machines

include the engine sige and power, the weight and dimensions of the machine, and overall length

For instance, relative to the Vogele 1800-3 SprayJet model, the 2100-3i model has a more

powerful engine (250 hp“compared to 170 hp), slightly less overall weight (48,280 lbs compared

to 48,500 lbs), and a longer overall length (21 ft., 9 in. compared to 19 ft., 8 in.). See Ex. 11 at

44-45, 50-51. But the Vogele Super 1800~3SprayJet Paver, Super 1800-3i SprayJet Paver,

Super 2100-3i Paver all have the same “AutoSet Plus” feature that Caterpillar contends infringes

the asserted claims of the ’87'1patent. See Exs. 21, 26, 32, 51. The other differences between
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these machines are not material to this Investigation. Accordingly, Caterpillar’s infringement

analysis for the ’871 patent refers to the Vogele Super 1800-3 SprayJet model as being

representative of all the Accused Products for that patent.

50. Exemplary claim charts that apply independent claims l, 9, and 13 of the ’87l

Patent to representative Accused Products are attached hereto as Exhibit 29.

51. Wirtgen has had actual knowledge of the ’87l Patent since at least the date of

filing of this Complaint. See ‘][44,supra.

52. Upon information and belief, Wirtgen induces users of the Accused Products,

including, for example, end-users of the products, to infringe claims 1-6, 8, 9, and 12-17 of

the ’87l Patent with the specific intent to encourage their infringement by, among other things,

marketing, creating, and/or distributing specifications, marketing materials, manuals, installation

instructions, data sheets, application notes, and/or similar materials with instructions on using or

rendering operable infringing road milling machines, including the Vogele Super 1800-3

SprayJetPaver, Super 1800-3i SprayJet Paver, Super 2100-3i Paver, AB 500 series screeds, AB

600 series screeds, SB 250 series screeds, and other road paving machines using substantially

similar components. See Exs. 2l , 26, 32, 51. Upon information and belief, end-users who

purchase these Accused Products and make routine use of the Accused Products use the Accused

Products in a manner that infringes the claimed methods. See Ex. 29. Upon information and

belief, Wirtgen knew or should have known that the induced acts constituted direct infringement.

- 53. Upon information and belief, Wirtgen also contributes to the infringement of

claims 1-6, 8, 9, and 12-17 of the ’87l Patent by their manufacture, importation, sale for

importation, and/or sale in the United States after importation of one or more components of the

Accused Products. Since at least the date of filing of this Complaint (see ‘][44,supra), Wirtgen
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will have had knowledge of the ’871 Patent and the infringing nature of the Accused Products.

Respondents are aware that their imported components are designed for use in the Accused

Products, embody a material part of the invention claimed in the ’87l Patent, and are not staple

articles of commerce suitable for substantial non-infringing use.

54. Wirtgen’s importation, sale for importation, and sale in the United States after

importation of the Accused Products, and components thereof, are continuing. See, e.g., Ex. 52

(describing the exhibition of the Super 1800-3i Spraylet Paver at Conexpo-Con/Agg 2017 in Las

Vegas, Nevada); Ex. 71 (third-party offer for sale of a Super 1800-3 Spraylet Paver in

Wallingford, Connecticut). In addition, Wirtgen continues to distribute product literature and

website materials encouraging their customers and others to use their products in the customary

and intended manner, which infringes the ’87l Patent. See Exs. 15, 18-21, 24-27, 31-38, 51.

Wirtgen’s actions demonstrate continued inducement and contributory infringement.

3. The ’419 Patent .

55. Claims 1-3, 7, and 8 of the ’4l9 Patent are directed to a paving machine with a

heated screed and a heating controller that allows for sequential and automatic energizing of one

or more individual heating elements within a screed plate having multiple heating elements,

without the need to energize all the heating elements within that screed plate. Upon information

and belief, Wirtgen directly infringes these claims by making, selling for importation, importing

into the United States to offer for sale, and/or selling Within the United States after importation

road milling machines, including the Vogele Super 1700-3i Paver, Super 1703-3i Paver, Super

2000-3i Paver, Super 2003-3i Paver, VF 500 series screeds, and VF 600 series screeds, and other

road paving machines using substantially similar components.

56. Notable differences between models of Vogele’s “Super” series paving machines

include the engine size and power, the weight and dimensions of the machine, and the maximum
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paving width. For instance, relative to the Vogele 1700-3i model, the 2000-3i model has a more

powerful engine (250 hp compared to 173 hp), greater overall weight (49,053 lbs compared to

40,345 lbs), and a larger maximum paving width (28 ft., 3 in. compared to 19 ft., 6 in.). See

Ex. ll at 4-5, 28, 29, 42-43. But the Vogele Super l700-3i Paver, Super I703-3i Paver, Super

2000-3i Paver, and Super 2003-3i Paver all have the same automatic screed heating feature that

Caterpillar contends infringes the asserted claims of the ’4l9 patent. See, e.g., Ex. 18 at 35;

Ex. 19 at 35; Ex. 24 at 35; Ex. 25 at 35. The other differences between these machines are not

material to this Investigation. Accordingly, Caterpillar’s infringement analysis for the ’4l9

patent refers to the Vogele Super 2000-3i model as being representative of all the Accused

Products for that patent.

57. An exemplary claim chart that applies independent claim l of the ’4l9 Patent to

representative Accused Products is attached hereto as Exhibit 30.

58. Wirtgen has had actual knowledge of the ’4l9 Patent since at least the date of

filing of this Complaint. See ‘][44,supra. .

59. Upon information and belief, Wiitgen induces users of the Accused Products,
1

including, for example, end-users of the products, to infringe claims 1-3, 7, and 8 of the ’4l9

Patent with the specific intent to encourage their infringement by, among other things, marketing,

creating, and/or distributing specifications, marketing materials, manuals, installation

instructions, data sheets, application notes, and/or similar materials with instructions on using or

rendering operable infringing road milling machines, including the Vogele Super 1700-3i Paver,

Super 1703-3i Paver, Super 2003-3i Paver, Super 2100-3, VF 500 series screeds, VF 600 series

screeds, and other road paving machines using substantially similar components. See, e.g.,

Exs. /18,l9, 25, 26, 32. Upon information and belief, end-users who purchase these Accused
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Products and make routine use of the Accused Products use the Accused Products in a manner

that infringes the claimed methods. See Exhibit 30. Upon information and belief, Wirtgen knew

or should have known that the induced acts constituted direct infringement.

60. Upon information and belief, Wirtgen also contributes to the infringement of '

claims 1-3, 7, and 8 of the ’4l9 Patent by their manufacture, importation, sale for importation,

and/or sale in the United States after importation of one or more components of the Accused

Products. Since at least the date of service of this Complaint (see ‘][44,supra), Wirtgen will have

had knowledge of the ’4l9 Patent and the infringing nature of the Accused Products".

Respondents are aware that their imported components are designed for use in the Accused

Products, embody a material part of the invention claimed in the ’4l 9 Patent, and are not staple

articles of commerce suitable for substantial non-infringing use.

~ 61. Wirtgen’s importation, sale for importation, and sale in the United States after

importation of the Accused Products, and components thereof, are continuing. See Ex}41. In

addition, Wirtgen continues to distribute product literature and website materials encouraging

their customers and others to use their products in the customary and intended manner, which

infringes the ’4l9iPatent. See Exs. 15, 18-21, 24-27, 31-38, 51. Wirtgen’s actions demonstrate

continued inducement and contributory infringement.

VII. SPECIFIC INSTANCES OF UNLAWFUL IMPORTATION AND SALE

A. ‘ Importation and Sale" 1

1. Wi1_'tgenGmbH ~ "

62. Upon information and belief, Respondent Wirtgen GmbH manufactures road

milling machines in Germany, imports these products, and sells them in the United States

directly and/or through third parties. In Exhibit lO—a publication of the Wirtgen Group—

Wirtgen GmbH is identified as being headquartered in Windhagen, Germany, where it maintains
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a 380,O00_m2factory site and 1,500 employees that produce 64 models of “Cold milling

machines, hot and cold recyclers, soil stabilizers, slipform pavers, [and] surface miners.” See

Ex. 10 at 20-21. It is further explained that “Today, the WIRTGEN factory in Windhagen,

Rhineland-Palatinate, produces cutting-edge road and mineral technologies. The construction of

road milling machines, cold recyclers, soil stabilizers, slipform pavers and surface miners calls

for a versatile manufacturing plant and maximum in—houseproduction of components.” Id. No

other production facility for Wirtgen cold milling machines is identified.

63. U.S. Customs records also support that Respondents are selling for importation

and importing road milling machines and/or components thereof into the United States from

overseas locations, including Germany. Ex. 39.

2. Joseph Viigele AG

64. Upon information and belief, Respondent Joseph Vogele AG manufactures road

paving machines and screeds in Germany, imports these products, and sells them in the United

States directly and/or through third parties. In Exhibit l0—a publication of the Wirtgen

Group—J0seph Vogele AG is identified as being headquartered in Ludwigshafen, Germany,

where it maintains a 370,000 m2factory site and 900 employees that produce 77 paver models

and nine screed models. See Ex. 10 at 30-31. It is further explained that “[a]t our location in

Ludwigshafen, optimally trained and highly motivated employees produce the world’s modem

pavers, screeds, and feeders. Our brand new factory was built in 2010 and is now the world’s

most modern manufacturing facility for pavers.” Id. No other manufacturing facility is identified

for Vogele brand pavers and screeds.

65. The Vogele website proclaims that its products are “Made in Germany,” stating:

That is what VOGELE stand for, offering all the decades of
experience of a German machine construction company. The
technicians, engineers and fitters working for VCGELE are
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professionals with a great deal of in—depthexperience and even
more know-how. See for yourself how they design, build and test
machines in the world’s most modern factory for road pavers,
machines whose top quality have imade VOGELE famous
throughout the world. '

Ex. 40.

66. U.S. Customs records also support that Respondents are selling for importation

and importing road paving machines and/or components thereof into the United States from

overseas locations, including Germany. Ex. 41.

3. Wirtgen Group Holding GmbH

67. Upon information and belief, Respondent Wirtgen Group Holding GmbH directs

and coordinates Respondents’ activities, including the importation into the United States, and

sale after importation in the United States of the Accused Products. In Exhibit lO—a publication

of the Wirtgen Group——theWirtgen Group is described as controlling five brands within the road

construction industry, including Wirtgen and Vogele. See Ex. 10 at 5 (“Our group is now clearly

positioned since WIRTGEN, VOGELE, HAMM, KLEEMANN and BENNINGHOVEN joined

forces. We are the first company in the world to cover the complete process chain in road

construction with our own technologies and premium brands: from crushing and screening,

through mixing, paving and compaction to milling and recycling. All from a single source”);

see also id. at 6 (“WE HAVE ALL BASES COVERED, WITH FIVE STRONG BRANDS,

WE—THE WIRTGEN GROUP—ENCOMPASS THE ENTIRE PROCESS CHAIN IN ROAD

CONSTRUCTION FROM PROCESSING, MIXING, PAVING AND COMPACTION TO

REHABILITATION .”)

4. Wirtgen America, Inc.

68. Upon information and belief, Respondent Wirtgen America, Inc. imports the

Accused Products and sells the Accused Products after importation in the United States. In
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Exhibit ll—a Vogele brochure titled “Range of Products 2017”—all of the accused pavers are

identified as being offered for sale, and the point of contact on the last page of the brochure is

Wirtgen America, Inc., 6030 Dana Way, Antioch, Tennessee 37013, USA. Likewise, in Exhibit

l5—a Wirtgen publication titled “Cold Milling Machines”- all of the accused milling machines

are identified as being offered for sale, and the point of contact on the last page of the brochure is

Wirtgen America, Inc., 6030 Dana Way, Antioch, Tennessee 37013, USA.

69. Customs records further confirm that Wirtgen America, Inc. imports the accused

products directly from Wirtgen GmbH in Germany (for road milling machines) and Joseph

Vogele AG of Germany (for pavers). See Exs. 39, 41.

70. As to the cold milling machines in particular, Wirtgen America, Inc. is the sole

named complainant in ITC Inv. No. 337-TA-1067, in which it asserts that it has a domestic

industry surrounding its U.S. activities related to cold milling machines. See Wirtgen ITC

Complaint (Jul. 19, 2017) at 28-30.

VIII. HARMONIZED TARIFF SCHEDULE ITEM NUMBER

71. On information and belief, the Harmonized Tariff Schedule of the United States

item numbers under which the infringing road milling machines may be imported into the United

States include at least HTS 8479.10.00 and HTS 8479.90.80. These HTS numbers are

illustrative only and not intended to limit the scope of the investigation.

IX. THE DOMESTIC INDUSTRY 

. 72. Caterpillar has established a domestic industry and/or is in the process of

establishing a domestic industry under at least l9 U.S.C. §§ l337(a)(3)(A), (B), and/or (C).

Caterpillar has engaged in extensive research, development, engineering, manufacturing,

assembly, as well other post-sale customer support activities in the United States related to road

construction machines practicing at least one claim of each of the Asserted Patents (“the DI
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Products,” as identified in‘the accompanying exhibits), as well as related products. In addition,

Caterpillar engages in ongoing product development, technical customer support and service,

and technical marketing activities in the United States related to the DI Products. These products

are the subject of ongoing domestic investments by Caterpillar.

73. Caterpillar engages in substantial activities related to the DI Products in the

United States, including facilities located at 9401 85th Avenue North, Brooklyn Park, Minnesota.

Caterpillar has made significant investments in plants and equipment at these locations related to

the DI Products machines and the technology of the Asserted Patents.

, 74. Caterpillar has also made significant investments in labor and capital with respect

to the Dl Products and the technology of the Asserted Patents in the United States. Caterpillar

employs numerous engineers and mechanics performing research and development and ongoing

product support, as well as manufacturing and assembly. In addition, Caterpillar employs

personnel engaged in customer support, marketing, and sales.

75. In particular, with respect to the ’693 Patent, Caterpillar has developed a new line

of cold planers, known as the PM300 series, or PM3XX series, that practices the ’6§3 Patent.

The Caterpillar PM3 12 was introduced and displayed at the March, 2017 CONEXPO in Las

Vegas, Nevada. See Ex. 57; see also Physical Exs. 3, 4. Caterpillar has made significant

investments in the research and development of the PM300 series of cold planers, including

several years of work by U.S. personnel. As the product enters wide commercial release,

Caterpillar will continue to invest in customer support, training, repair, as well as further

engineering work for future improvements. '

76. For the ’87l Patent, Ca'terpillar’s F-Series Pavers with an advanced feature for

controlling the configuration of compatible screeds are the domestic industry article. Caterpillar
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has again devoted significant domestic resources in research and development and engineering,

including years of effort developing this feature for the F-Series Pavers. The F-Series Pavers are

manufactured in the United States by Caterpillar, and will continue to be manufactured in the

United States when this feature is introduced into wide commercial release in the future. Once

the product is commercially sold, Caterpillar will continue to invest in customer support, training

repair, as well as further engineering work for future improvements.

77. For the ’4l9 Patent, Caterpillar’s F-Series Pavers with SE34V, SE34VT, SESOV,

SE6OV, and SE60 V XW screeds are the domestic industry article. The F-Series Pavers and

screeds are manufactured and sold in the United States by Caterpillar using Caterpillar facilities

and Caterpillar employees. Caterpillar also invests in customer support, training, repair, as well

as further engineering work for future improvements. ~

78. Additional confidential business information regarding Caterpillar’s investments

in plants, equipment, labor, capital, research and development, and engineering related to the DI

Products and the technology of the Asserted Patents is set forth in Confidential Exhibit 42.

Caterpillar’s investments in the DI Products and the technology of the Asserted Patents are

continuing and ongoing.

A. The ’693 Patent

. 79. Caterpillar’s road milling machines using Caterpillar’s swinging rear leg feature

and/or substantially similar components practice at least claim l of the ’693 Patent. A claim

chart is set forth in Confidential Exhibit 53 comparing claim l to a representative Caterpillar

PM300 series cold planer.
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B. The ’871 Patent

_8O. Caterpillar’s road paving machines using Caterpillar’s advanced screed

configuration feature and/or substantially similar components practice at least claim l of the ’87l

Patent. A claim chart is set forth in Confidential Exhibit 54 comparing claim l to a

representative Caterpillar F-series Paver with this feature. C

C. The ’4l9 Patent

81. Caterpi11ar’sroad paving machines using Caterpillar’s screed heating system

and/or substantially similar components practice at least claim l of the ’4l9 Patent. A claim

chart is set forth in Confidential Exhibit 55 comparing claim 1 to a representative Caterpillar F

series Paver with a screed.

X. SAMPLE ARTICLES

82. Samples of the certain infringing products and CaterpilIar’s domestic industry

cannot be provided as Physical Exhibits due to physical size. Exhibits 48-50, 61, and Physical

Exhibits 1-4 provide photographic, video, and computer animation-based evidence of certain

infringing products and Caterpillar’s domestic industry.
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XI. RELIEF REQUESTED _

83. WHEREFORE, by reason of the foregoing, Caterpillar respectfully requests that

the United States International Trade Commission:

(a) Institute an immediate investigation, pursuant to Section 337 of the Tariff Act of

1930, as amended, 19 U.S.C. §§ 1337(a)(1)(B)(i) and (b)(1), with respect to violations of Section

337 based upon the importation into the United States of road milling machines and components

thereof that infringe one or more of the asserted claims of U.S. Patent No. 7,140,693; U.S. Patent

No. 9,045,871; and U.S. Patent No. 7,641,419;

(b) Schedule and conduct a hearing on said unlawful acts and, following said hearing;

(c) lssue a permanent limited exclusion order pursuant to 19 U.S.C. § l337(d)(l)

barring from entry into the United States all infringing road milling machines, including the

same imported by or on behalf of Respondents;

(d) Issue a permanent cease and desist order, pursuant to 19 U.S.C. § l337(f),

directing Respondents to cease and desist from importing, marketing, advertising, demonstrating,

warehousing inventory for distribution, offering for sale, selling, distributing, licensing, or using,

road milling machines, including the same that infringe one or more claims of the Asserted

Patents; _

(e) Set a bond sufficient to protect Caterpillar for the period of Presidential review of

the Commission’s remedial orders; and

(D ' Grant such other and further relief as the Commission deems just and proper

based on the facts determined by the investigation and the authority of the Commission.
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Respectfully Submitted, '

Christine E. Lehman
James R. Barney
David K. Mroz
Craig E. Walter
Sonja W. Sahlsten
FINNEGAN, HENDERSON, FARABOW,
GARRETT & DUNNER, LLP ‘

901 New York Avenue, NW K '
Washington, DC 20001
Tel. (202) 408-4000

Attorneysfor Complainants Caterpillar, Inc. and
Caterpillar Paving Products, Inc. _
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