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DWS); RX-0932C (Marketing document for the “Xceive XC3028 evaluation board”);

RX-1356C (agreements to loan evaluation boards to potential customers). It is clear that the

pmpose of the evaluation boards was to demonstrate the capabilities of Xceive’s products to at

least one of Xceive’s' customers as early as May 23, 2003. RX-2034C at CRESTAOO94527

- meetingminutes);Tr.39218-394;23;Rx-1902cat— RX

l9OlC.Indeed,justtwomonthsafterXceiveanditscustomer— mettodiscuss

the evaluationboards and 30 days after the criticaldate, Xceiveand 2 signeda

memorandumof understandingwhereinXceiveagreedto provide- evaluationboards and

I agreedthat it intendedto purchaseXceive’sproductsif the evaluationboardswere I

satisfactory. RX-l274C; RX-1677C at Q/A 634. Thus, I find that Respondents demonstrate by

clear and convincing evidence that the transaction between Xceive and Jazz was a commercial

sale.

I find Cresta’s arguments that the sale of silicon wafers from Jazz to Xceive was not a

commercial sale because Jazz did not sell Xceive a commercially viable product are without

merit. “’What is important to an assessment of the commercial versus experimental significance

of a sale is not necessarily the posture of the inventionls overall development, but the nature or

purpose of the particular use to which the invention that is the subject of that sale is to be put.’”

Allen Engineering Corp. v. Bartell Industries, Inc., 299 F.3d 1336, 1354 (Fed. Cir. 2002)

(quoting EZ Dock V.Schafer Systems, Inc., 276 F.3d 1347, 1356 (Fed. cit. 2002) (Linn, 1.,

concurring)). As discussed above, the Morton2 reduced to practice the asserted claims of the

‘79_2patent except for claim 25 and the purpose of purchasing Morton2 silicon from Jazz was

commercial in nature. Thefact that additional processing of the silicon and experimentation was

necessary to render a commercially viable product is irrelevant to whether the claimed invention,
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as embodied in the M0rton2 design, was the subject of a sale that was primarily commercial in

nature. - - 

Further, I reject Cresta’s experimental use defense. The Federal Circuit has made

abundantly clear that an experimental use or sale cannot occur after a reduction to practice. E.g.,

In re Cygnus Telecommunications Tech, LLC, 536 F.3d 1343, 1356 (Fed. Cir. 2008); Zacharin

v. U.S., 213 F.3d 1366, 1369 (Fed. Cir. 2000); see also EZ Dock, 276 F.3d at 1356-57 (Linn, J.,

concurring); Certain Ammonium Octamolybdate Isomers, Inv. N0. 337-TA-477, Comm’n Op.,

2004 WL 238488, at *23 (Jan. 5, 2004). The cases Cresta cites to the contrary are not

persuasive. In Certain Semiconductor Chips with Minimized Chip Package Size and Products

Containing TheSame (III), Inv. No. 337-TA-630, Conmfn Op., USITC Pub. No. 4209, 2010

WL 5276922 (Dec. 29, 2010), whether the invention had been reduced to practice prior to the

offer for sale was not at issue. In fact, in that case, the alleged offer for sale occurred prior to

conception of the invention. Semiconductor Chips (III), 2010 WL 5276922, at *95, *102.

Cresta’s argument relies heavily on Medicines C0. v. Hospira, Inc. , 2014 WL 1292802 (D. Del.

2014), an unreported case from a district court. Medicines is not binding in this forum and is

especially unpersuasive given that it directly contradicts relevant Federal Circuit precedent.

Importantly, Medicines does not explicitly address the rule against claiming experimental use

after a reduction to practice and fails to cite to In re Cygnus, Zacharin, EZ Dock, or any other

Federal Circuit case stating this rule.

Cresta seeks to distinguish the Federal Circuit precedent barring experimental use after

reduction to practice by arguing that those cases involved sales to third parties, which are

presumed to be commercial. CRB at 117. Cresta characterizes Jazz’s sale to Xceive-as a I

supplier sale rather than a third-party sale, arguing that this type of sale cannot be presumed to be
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commercial and should thus still qualify for the experimental use exception. Id. The rule against

experimental use after reduction to practice is not based on a presumption of commerciality, _

however: “The policybehind experimental use negation is to give the inventor an opportunity to

reduce the invention to practice.” Cont ’lPlastic Containers v. Owens Brockway Plastic Prods,

lnc., 141 F.3d 1073, 1079 (Fed.Cir. 1998). Once an inventor has reduced the invention to '

practice, there is no reason to encourage further experimentation, and this applies equally to -

supplier sales and customer sales. Moreover, the Federal Circuit has held that “there is no

‘supplier exception’ to the on-sale bar.” Hamilton Beach Brands, Inc. v. Sunbeam Products,

Inc., 726 F.3d 1370, 1375 (Fed. Cir. 2013). Cresta admits that the asserted claims of the ‘792

patent except claim 25 were reduced to practice in May 2003 prior to the tape-out to Jazz, and I

therefore find that Cresta is precluded from asserting an experimental use defense. .

I therefore find that JaZz’s May 2003 sale of Morton2 silicon to Xceive was a commercial

sale and that Morton2 was ready for patenting at that time. Accordingly, I find that asserted

claims 1-4, 7-8, 10-12 and 26-2714of the ‘792 patent are invalid as anticipated pursuant to the

on-sale bar of 35 U.S.C. § 102(b).

The parties’ briefs and witness statements refer to all asserted claims (other than claim 25) of
the ’792 Patent, but this phrase is-ambiguous. While Cresta asserts claims 1-4, 7-8, and 25-2'6 on
infringement, CIB at 152,"161-67, Cresta asserts claims 1-4, 7, 10-12, 18-19, and 26-27_-on
domestic industry. CIB at 167-68. Cresta’s interrogatory response identifies the claims reduced
to practice by May 2003 as claims 1-17, 26, and 27, RX-1533C at 6, and I therefore limit my,
findings to asserted-claims (on both infringement and domestic industry) that are identified as
reduced to practice in Cresta’s‘interrogatory response. _

I4
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3. Obviousness

a. Boie V

' For the reasons stated below, I find that Respondents do not demonstrate by clear and

convincing evidence that claims l, 2, 3, 4, 7, 8, 25, or 26 are obvious over Boie alone or in

combination with other prior art references. <

i. Claim 1 »

Respondents argue that Boie discloses all limitations of claim l of the ‘792 patent except

for the limitation “wherein the signal processor applies one of a plurality of finite impulse

response filters to the digital representation of the intermediate frequency signal, each of the

plurality of finite impulse response filters corresponding to a format of the inputRF signal.” See

RIB at 176-78. Respondents argue that this limitation is rendered obvious by Boie in

combination of the knowledge of one of ordinary skill in the art for the same reasons claim 10 of

the ‘S85 patent is rendered obvious by Boie. Id. at 177 (citing RX-1677C at Q/A 363).

Cresta argues that Boie does not render claim 1 obvious for three reasons. First, Cresta

states that Boie does not disclose a “frequency conversion circuit” as claimed for the same

reasons that it does not disclose “a tuner for receiving input RF signals” recited in the ‘585

patent. CRB at 105. .Second, Cresta argues that Boie does not render the “wherein the signal

processor applies one of a plurality of finite impulse response filters to the digital representation

of the intermediate frequency signal, each of the plurality of finite impulse response filters

corresponding to a format of the input RF signal” limitation obvious for the same reasons that

Boie does not render obvious claim 10 of the ‘585 patent. CRB at 106. Third, Cresta argues that

the demodulators taughtin Boie do not disclose,“a signal output circuitf’as claimed for the same

reasons that the demodulators taught in the ‘585 patent do not disclose the limitation. Id.
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I agree with the parties that the obviousness inquiry for claim 1 of the ’792 patent is

identical to that discussed above for claim 10 of the ’585 patent. There is no dispute that Boie

discloses a television receiver meeting the preamble of claim 1 of the ’792 patent. See RX-0010

at Fig. 1; RX-1677C at Q/A 341-42 (McNair DWS);_RX-1663C at Q/A 358 (Hashemi DWS).

The “tuner” limitation of the ’585 patent comprises the same limitations as the “frequency

conversion circuit” limitation of the ’792 patent, and 1find this limitation disclosed in Boie for

the reasons discussed above for claiml of the ’585 patent. Compare JX-0001 at 6:53-57 and

JX-0002 at 10:52-56. ‘See RX-1677C at Q/A 244, 344; RX-1663C at Q/A 187, 359. The

“analog-to-digital converter” limitation of the ’585 patent is nearly identical to the “analog-to

digital converter” limitation of the ’792 patent, and I find this limitation disclosed in Boie for the

reasons discussed above for claim 1 of the ’585 patent. Compare JX-0001 at 6:62-64 and JX

0002 at 10:57-59. See RX-1677C at Q/A 269, 360; RX-1663C at Q/A 194, 360. The first part of

the “signal processor” limitation (prior to the “wherein” clause) in claim 1 of the ’792 patent is '

nearly identical to the “signal processor” limitation in the ’585 patent, and 1find this limitation

disclosed in Boie for the reasons discussed above for claim 1 of the ’585 patent. Compare JX- .

0001 at 6:65-7:2 and JX-0002 at 10:60-65. See RX-1677C at Q/A 273, 364; RX-1663C at Q/A

195, 361. I also find that the final “signal output circuit” limitation of claim 1 of the ’792 patent

is disclosed by the demodulators in Boie for the same reasons discussed above for the “plurality

of demodulators” limitation of claim 1 of the ’585 patent. See RX-0010 at 3:14-25, 40-48; RX

1677C at Q/A 378; RX-1663C at Q/A 362. -

1find that the “each of the plurality of finite impulse response [filters] corresponding to a

format of the input RF signal” limitation is not disclosed by Boie, however. The “plurality of

finite impulse response filters” claim language after the “wherein” clause in the “signal
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processor” limitation claim l of the ‘792 patent is nearly identical to claim 10 of the ’585 patent.

Compare JX-0001 at 7:36-40 and JX-0002 at 10:65-11:2. As discussed above in the context of

claim 10 of the ’585 patent, I find that Boie does not render this limitation obviousbecause

Respondents do not demonstrate by clear and convincing evidence that it would have been

obvious to one of ordinary skill in the art to implement Boie’s band-pass filter 8 as a plurality of

FIR filters wherein each of the FIR filters correspondsto a fonnat of the input RF signal. In

addition, as discussed above in the context of anticipation of the ’792 patent by VDP, I find that

VDP also does not disclose this limitation. For those reasons, I therefore find that Boie does not

render this “plurality of finite impulse response filters” limitation obvious alone or in

combination with VDP.

Accordingly, I find that claim l of the ’792 patent is not invalid as obvious over Boie or

Boie in view of VDP.

ii. Claim 2

Respondents argue that Boie anticipates the additional limitation of claim 2. RIB at 178

(citing RX-1677C at Q/A 381). Cresta does not appear to dispute that Boie anticipates the

additional limitation of claim 2. Id.; CRB at 105-06. Nevertheless, because I find that Boie does

not render claim 1 obvious, I find that Boie also does not render claim 2 obvious.

iii. Claim 3

’ Claim 3 discloses “[t]he television receiver ofclaim l, wherein the television receiver is

formed as a monolithic integrated circuit.” IX-0002 at 11:10-11. Respondents argue that Boie

in combination with VDP, Mirconas. Robbins, Tuttle, or the knowledge of one of ordinary skill

in the art would render the additional limitation of claim 3 obvious. Respondents state that VDP

teaches that a televisionreceiver that may be implemented as an integrated circuit and that VDP
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is an improvement on Boie. RIB at 178 (citing RX-0030 at 1:6-2:26, 2:27-28; RX-1677C at Q/A

383). Respondents also state that multi-standard tuners implemented as integrated circuits was

known to one of ordinary skill in the art and_citesMicronas, Tuttle, and Robbins as examples.

Id. at 178-79 (citing RX-1677C at Q/A 384; RX-0038 at 4, 22, Fig. 5-2; RX-OO77at 6:25-27;

RX-0028 at 2:37-41, 13:4-6). - .

Cresta argues that Robbins only teaches partial integration and does not teach forming

Boie’s entire TV receiver as an integrated circuit. CRB at 107 (citing RX-0028 at 2:37-41, 4:29

31, 4:51-55, 13:4-6). Cresta argues that Micronas teaches only demodulators, not mult-standard

tuners implemented on an integrated circuit. Id. Cresta argues that Tuttle should be disregarded

because it is not prior art. Id. (citing RX-0077; CX-1981C at Q/A 889). Cresta does not appear

to dispute that VDP teaches a television receiver that may be implemented as an integrated

circuit and that VDP is an improvement on Boie. Id.

I VDP teaches that it is an improvement on the television receiver disclosed in Boie.

RX-0030 at 1:15-29; RX-1677C at Q/A 383. VDP teaches that the invention in VDP may be

implemented as an integrated circuit. RX-0030 at 2:27-28; RX-1677C at Q/A 383. As discussed

above, one of ordinary skill in the art would have been motivated to combine VDP and Boie.

Nevertheless, because I find that Boie does not render claim 1 obvious, I find that Boie also does

not render claim 3 obvious. "

H iv. Claim 4 _

Respondents argue that Boie teaches that FM demodulator 9 generates a baseband video

signal CVBS and baseband sound signals Smodl and Smod2. at 179 (citing RX-1677C at

Q/A 386; RX-0010 at Fig. 1).*Respondents argue that CVBS, Smodl. and Smod2 are g

demodulated, but not yet decoded and are therefore baseband signals under the proper claim
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construction. Id. Cresta argues, without explanation or citation to evidence, that CVBS, Smodl,

and Smod 2 are not baseband signals.

' Under the proper claim construction, Boie teaches that FM demodulator 9 generates

baseband video and audio -signalsthat correspond to an analog television fonnat. RX-1677C at

386; RX-0010 at Fig. 1. Nevertheless, because I find that Boie does not render claim 1 obvious,

I find that Boie also does not render claim 4 obvious.

v. Claim 7

Claim 7 discloses: '

The television receiver of claim 1, wherein the signal output circuit provides a first output
signal and a second output signal corresponding to the digital output signals, the
first output signal and the second output signal being differential output signals
corresponding to a digital television fomiat;

JX-0002 at 11:27-32.

Respondents argue that the additional limitation of claim 7 is rendered obvious by the

combination of Boie and the knowledge of one of ordinary skill in the art or Boie and the Aero

datasheet. Respondents state that differential output drivers were well known at the time of the

invention and that one of ordinary skill in the art would have found it obvious to use differential

output signals to support industry standard interfaces. RIB at 179-80 (citing RX-0017 at 17; JX

95 at 7; RX-1677C at Q/A 392-93). Respondents also argue that the Aero datasheet discloses a

signal output circuit providing two differential output signals to support industry standard

interfaces. Id. at I80 (citing RX-0017 at 17; RX-1677 at Q/A 392). Respondents state it would

have been obvious to combine the differential outputs taught in the Aero datasheet with Boie. Id.

Cresta argues that Boie teaches digital output signals that interface with a digital QPSK

demodulator and that one of ordinary skill in the art would have had no reason to output these

signals as analog differential signals. CRB at 108 (citing CX-1981C at Q/A 346). Cresta also
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argues that one of ordinary skill in the art would not have combined the Aero datasheet with

Boie because the Aero datasheet relates to cellular telephony architecture while Boie relates to

TV receivers. Id.

I find that Respondents do not demonstrate by clear and convincing evidence that Boie in

combination with the knowledge of one of ordinary skill in the art or in combination with the

Aero datasheet renders claim 7 obvious. Aside from the conclusory testimony from Pf. McNair,

Respondents do not provide any evidence that one of ordinary skill in the art would have found it

obvious to use differential output drivers with the digital signal outputs disclosed in Boie. See

RX-1677C at Q/A 392. Further, Boie is directed to TV receivers while the Aero datasheet is

directed to cellular telephone receivers. CX-1981C at Q/A 346. Respondents and Pf. McNair do

not identify any reason one of ordinary skill in the art would have been motivated to combine

references from these disparate technologies. 

Accordingly, because I find that Boie does not render claim 1 obvious, I find that Boie

also does not render claim 7 obvious. In addition, I find that Respondents do not demonstrate by

clear and convincing evidence that Boie in combination with the knowledge of one of ordinary

skill in the art or in combination with the Aero datasheet renders the additional limitation of

claim 7 obvious.

vi. Claim 8

Claim 8 discloses:

The television receiver of claim 7, further comprising: V

a demodulator circuit for demodulating the first output signal and the second output
signal according to the television signal fonnat of the input RF signal, the "
demodulator circuit generating video and audio baseband signals corresponding to
the format of the input RF signal; and - 

’a decoder circuit coupled to decode the video and audio baseband signals for providing
video and audio display signals corresponding to the digital television format.
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JX-0002 at 11:33-42. _

As discussed above, Respondents do not demonstrate by clear and convincing evidence

that claim 1 or claim 7 are rendered obvious by Boie in combination with the knowledge of one

of ordinary skill in the art or in combination with the Aero datasheet. Accordingly, claim 8 is not

rendered obvious by -Boiein combination with the knowledge of one of ordinary skill in the art

or in combination with other prior art references.

vii. Claim 25

Claim 25 discloses:

The television receiver of claim 1, wherein the signal processor comprises a first
computing unit and a second computing unit, the first computing unit processing a
real part of the finite impulse response filter operation while the second
computing unit processing an imaginary part of the finite impulse response filter
operation.

JX-0002 at 14:29-34.

Respondents argue that Boie in combination with the knowledge of one of ordinary skill

in the art and in combination with Knutson renders claim 25 obvious. RIB at 181 (citing RX

1677C at Q/A 408-O9; RX-0076 at 2:28-50). Respondents state that Knutson describes two

computing paths for complex signal processing and that it would have been obvious to combine

the complex signal processing described in Knutson with the Boie’s filter 8. Id. Respondents

state that one of ordinary skill in the art would have been motivated to combine the references

because Knutson describes the benefits of complex’signal processing using FIR filters. §Id.

Cresta states that it would not have been obvious to combine Knutson with Boie because

Knutson describes complex functions associated with demodulators, not tuners and does not

teach a signal processor with two computing units. CRB at 110 (citing RX-1981C at Q/A 388;

RX-0076 at 2:29-50).
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Because I find that Boie does not render claim l obvious, I find that Boie also does not

render claim 25 obvious. In addition, the shortcomings of Boie in combination with the

knowledge of one of ordinary skill in the art and in combination with Knutson have been '

described in detail with respect to claim l2 of the ‘S85 patent. .

viii. Claim 26

Claim 26 discloses:

The television receiver of claim l, further comprising a format/standard selection circuit
_ coupled to the signal processor, the format/standard selection circuit generating a

select signal indicative of a format of the input RF signal and the signal processor
. selecting a finite impulse response filter in response to the select signal.

JX-0002 at l4:3_5-41. '

Respondents argue that Boie in combination with the knowledge of one of ordinary skill

in the art and in combination with Micronas or Robbins renders claim 26 obvious. Respondents

state that filter 8 is a digital filter whose response varies based on the received TV standard. RIB

at 182 (citing RX-1677C at Q/A 410-12, 418; RX-0010 at Fig. l; Tr. at 1230117-20).

Respondents state that because filter 8 can be adjusted in response to the received TV standard,

one of ordinary skill in the art would have understood that there must be a TV standard selection

circuit as claimed. Id Respondents further argue that Micronas teaches the use of the I2C

interface to program a tuner with the received TV standard and that it would have been obvious

to implement the I2C standard to the receiver described in Boie. Id. (citing RX-1677C at Q/A

413-;RX-0038 at 16). Respondents also argue that it_would have been obvious to combine the

channel map disclosed in Robbins with the receiver described in Boie. Id. at 183 (citing RX

1677C at 416; RX-0038 at 3:16-21, Figs. l, 3).

Cresta states that filter 8 in Boie as a whole is not TV standard dependent and that '

bandwidth is the only parameter in filter 8 that is TV standard dependent. CRB at 110-ll (citing
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Tr. l229:19-21, 1240:5-7). Cresta also argues, without explanation, that it would not have been

obvious to combine Micronas with Boie. CRB at 111 (citing CX-1981C at Q/A 961). Cresta

states that Robbins is not in the same field of invention as the ‘792 patent and one of ordinary

skill in the art would not have combined it with Boie. Id. (citing Cx-1981C at Q/A 619; RX

002s). V

_ As discussed above, I find that claim 1 is not obvious in view of Boie and accordingly, I

find that claim 26 is not invalid as obvious. In addition, because claim 26 includes a limitation

requiring the selection of a finite impulse response filter in response to a select signal indicative

of a fonnat, I find that this limitation is not met for the same reasons discussed above for claim 1

Respondents do not identify any evidence of a selection of FIR filters in Boie, VDP, Micronas,

or Robbins. I thus find that this FIR filter selection limitation of claim 26 is not rendered

obvious for the same reasons discussed above for the FIR filter selection limitation of claim 1.

b. VDP 

For the reasons stated below, I find that that claims 3, 7, 8, 25, and 26 of the ‘792 patent

are not rendered obvious by VDP alone or in combination with the various identified prior art

references.

i. Claim 3

Respondents argue that it would have been obvious to implement the television receiver

taught in VDP on a monolithic integrated circuit. Respondents state that VDP expressly

discloses that “the invention may wholly or partially be implemented as an integrated circuit.”

RIB at 183 (citing RX-1677C at Q/A 533-34; RX-0030 at 2:27-_28). Respondents state that

based on this disclosure, one of ordinary skill in the art would have found it obvious to

implement the receiver disclosed in VDP as a monolithic integrated circuit. Id. 
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Cresta argies that VDP does not disclose integrating an entire receiver onto a single die.

CRB at 111-12 (citing CX-1981C at Q/A 895; RX-0030 at 2:27-28). Cresta states that VDP only

teaches integrating AFRC and FILT onto a single die, rather than an integrating an entire

receiver. Id. .

As discussed above in relation to the obviousness of claim 3 over Boie in combination

with~VDP,VDP teaches that various components of a television receiver may be implemented as

an integrated circuit. However, for the same reasons that VDP does not anticipate claim 1, I find

that VDP does not render claim 3 obvious.

ii. Claim 7

Respondents argue that VDP in combination with the knowledge of one of ordinary skill

in the art and in combination with the Aero datasheet renders claim 7 obvious. Respondents

state that differential output drivers were well known at the time of the purported invention of the

‘792 patent and it would have been obvious to use differential output signals to support industry

standard interfaces. RIB at 184 (citing RX-1677C at Q/A 540-42; JX-0095 at 7). Respondents

also argue that the Aero datasheet discloses a signal output circuit providing two differential

output signals to support industry standard interfaces. Id. at 180 (citing RX-0017 at 17;

RX-1677 at Q/A 541). _ ’ 

_ Cresta argues that VDP does not disclose the claimed signal output circuit or any specific

I and Q output signals. CRB at 112 (citing CX-1981C at Q/A 911). Cresta also argues that

Respondents do not show why one of ordinary skill in the art would transform the digital output

signals in VDP to analog differential signals. Id Cresta also argues that one of ordinary skill in

the art would not have combined the Aero datasheet with VDP because the Aero datasheet

relates to cellular telephony architecture while VDP relates to T\./'receivers. Id.

157



PUBLIC VERSION

I find that Respondents do not demonstrate by clear and convincing evidence that VDP in

combination with the knowledge of one of ordinary skill in the art or.in combination with the

Aero datasheet renders claim 7 obvious. Aside from the conclusory testimony from Pf. McNair,

Respondents do not provide any evidence that one of ordinary skill in the art would have found it

obvious to use differential output drivers withthe digital signal outputs disclosed in VDP. See

RX-1677C at Q/A 541. Further, VDP is directed to TV receivers while the Aero datasheet is

directed to-cellular telephone receivers. CX-1981C at Q/A 911. Respondents and Pf. McNair do

not identify any reason one of ordinary skill in the art would have been motivated to combine

references from these disparate technologies. Accordingly, I find that Respondents do not

demonstrate by clear and convincing evidence that VDP in combination with the knowledge of

one of ordinary skill in the an or in combination with the Aero datasheet renders claim 7

obvious. Furthennore, for the same reasons that VDP does not anticipate claim 1, I find that

VDP does not render claim 7 obvious.

iii. Claim 8

As discussed above, Respondents do not demonstrate by clear and convincing evidence

that claim 7 is rendered obvious by VDP in combination with the knowledge of one of ordinary

skill inthe art or in combination with the Aero datasheet. For those same reasons, claim 8,

which depends from claim 7, is not rendered obvious by VDP in combination with the

knowledge of one of ordinary skill in the art or inlcombination with other prior art references.

Furthermore, for the same reasons that VDP does not anticipate claim l, I find that VDP does not

render claim 8 obvious.
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iv. Claim 25

Respondents argue that VDP in combination with the knowledge of one of ordinary skill _

in the art and in combination with Knutson renders-claim 25 obvious. RIB at 185 (citing RX

l677C at Q/A 556-57; RX-0076 at 2:28-50). Respondents state that Knutson describes two

computing paths for complex signal processing and that it would have been obvious to combine

the complex signal processing described in Knutson with the VDP’s FIL. Id. Respondents state

that one of ordinary skill in the art would have been motivated to combine the references because

Knutson describes the benefits of complex signal processing using FIR filters. Id. Respondents

also state that it would have been obvious to implement two computing units because VDP

discloses two separate components for processing real and imaginary parts of a signal. Id. (citing

Tr. at 1246:11-l248:15; RX-1677C at Q/A 557).

Cresta states that VDP does not teach a plurality of FIR filters. CRB at 113 (citing CX

198lC at Q/A 961). Cresta also states, without explanation or citation to evidence, that VDP

does not disclose a select signal indicative of a format of the input RF signal that causesthe

signal processor to select a FIR filter. Id. at 113-14.

The shortcomings of Boie in combination with the knowledge of one of ordinary skill in

the an and in combination with Knutson have been described in detail with respect to claim 12 of

the ‘S85 patent. For those same reasons, I find that VDP in combination with Knutson does not

render claim 25 of the ‘792 patent obvious. Further, I find that for the same reasons that VDP

does not anticipate claim 1, VDP does not render claim 25 obvious.

v. Claim 26 _

‘ Respondents argue that VDP in combination with the knowledge of one of ordinary skill

in the art and in combination with Micronas or Robbins renders claim 26 obvious. Respondents
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state that VDP discloses a standard select signal IFse1generated by a controller. RIB at 186

(citing RX-0030 at 3:20-24, Fig. 5; RX-1677C at Q/A 559). Respondents state that it would

have been obvious to use IFsel to select the appropriate FIR filter response for the standard of the

input RF signal being received. Id. Respondents also state that one of ordinary skill in the art

would have known how to implement a standard selection circuit in multi-standard tuners like

VDP. Id. _ - _

Respondents further argue that Micronas teaches the use of the I2C interface -toprogram a

tuner with the received TV standard and that it would have been obvious to implement the I2C

standard to the receiver described in VDP. Id. (citing RX-1677C at Q/A 560; RX-0038 at 16).

Respondents also argue that it would have been obvious to combine the channel map disclosed in

Robbins with the receiver described in VDP. Id. at 183 (citing RX-1677C at 562; RX-0038 at

3:16-21, Figs. 1, 3).

Cresta argues that VDP only discloses a signal but not the controller that generates the

signal. CRB at 114 (citing CX-1981C at Q/A 961). Cresta also argues that the disclosure of an

I2C interface in the Micronas demodulator does not indicate that a person of ordinary skill in the

art would have been motivated to combine Micronas with VDP. Id. Cresta also states that one

of ordinary skill in the art would not have found it obvious to combine the channel map of

Robbins with the receiver in VDP. Id. at 115 (citing CX-1981C at 619).

The shortcomings of Boie in combination with the knowledge of one of ordinary skill in

the art and in combination with Robbins and Micronas have been described in detail with respect

to claim 13 of the ‘S85 patent. For those same reasons, I find that VDP alone or in combination

with Boie, Robbins or Micronas does not render claim 26 of the ‘792 patent obvious. Moreover,
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I find that for the same reasons that VDP does not anticipate claim 1, VDP does not render claim

26 obvious. '

c. Secondary Considerations of Nonobviousness

Because I find that Respondents have not made a primafacie case of obviousness for the

’792 patent, I do not consider Cresta’s arguments regarding secondary considerations. The

analysis for secondary considerations of nonobviousness for the ’792 patent would be the same

as the analysis above for the ’585 patent.

VI. DOMESTIC INDUSTRY

In patent-based proceedings under Section 337, a complainant must establish that an

industry “relating to the articles protected by the patent exists or is in the process of being

established” in the United States. 19 U.S.C. § 1337(a)(2). Under Commission precedent, the

domestic industry requirement of Section 337 consists of an “economic prong” and a “technical

prong.” Certain Stringed Musical Instruments and Components Thereof, Inv. No. 337-TA-586,

Connn’n Op. at 12-14, 2009 WL 5134139, at *10 (April 24, 2008) (“Stringed Musical

Instruments”).

A. Economic Prong

1. Introduction and Overview

In late 2012 Cresta was a fabless television tuner design company _facingfailure due to

the lack of any significant market for its domestic industry products. By early 2013 Cresta had

A year later Cresta filed this action asserting a domestic industry based on “Year 1,”,

which ran from October 201 1 tlnough September 2012, and ‘-‘Year2,” which ran from October
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2012throughSeptember2013. CX-1685C_at1]4. Cresta’sComplaintcontains_

— noindicationthatitseekstoestablishadomesticindustryonanybasis

other than the activities set forth in Year 1 and Year 2. Nor is there any indication that Cresta

seeks to establish a domestic industry/at any time other than January 28, 2014, the date the

Complaint was filed.“ '

Respondents and Staff filed a motion for summary determination on October 16, 2014,

arguing that Cresta

— andthatitnolongersatisfiedthedomesticindustryrequirement.Motion

Docket No. 910-037. Respondents and Staff claimed that using the date a complaint is filed to

decide domestic industry is subject to an exception for cases in which there has been a

substantial change in the complainant’s status, and they relied on events that occurred after

January 28, 2014, which they said showed Cresta’s

In response to these allegations, Cresta’s approach to establishing a domestic industry

shifted. At hearing, while continuing to insist that only events pre-dating the filing of its

Complaint should be considered,

Cresta sought to prove instead that it engaged in _

substantial, post-filing domestic industry activity. 

Cresta’s conflicting strategies result in a confused and unpersuasive record regarding the

existence of a domestic industry. As discussed below, Cresta fails to prove that a domestic

15On June 12, 2014, Cresta filed an Amended Complaint but did not alter its domestic industry
allegations- Compare Complaint at 20 (Jan. 28, 2014), with First Amended Complaint at 23
(June 12, 2014). _ '

16The motion for summary determination was denied on the ground that it required the
resolution of factual disputes. Order No. 41. _
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industry existed as of the date its Complaint was filed, for multiple reasons. As a result, I need

not decide the legal issue raised by Respondents a.ndStaff: Whetherpost-filing events indicating

a dwindling market should be considered. I do, however, address the facts related to post-filing

events to the extent they may be deemed relevant. I find that Cresta’s evidence of alleged

domestic industry activities after January 2014 is unreliable and cannot support a finding that

such activities are significant or substantial.

2. Legal Standards

Subsection (2) of Section 337(a) states that the protection against unfair practices in

import trade applies “only if an industry in the United States, relating to the articles protected by

the patent . . . concemed, exists or is in the process of being established.” 19 U.S.C. §

l337(a)(2). To prevail on the theory that a domestic industry is “in the process of being

established” under subsection (a)(2), the patent owner must:

demonstrate that he is taking the necessary tangible steps to establish such an
industry [and] must be actively engaged in steps leading to the exploitation of the
intellectual property, including application engineering, design work, or other
such activities. _

Stringed Musical 1nstrumem‘s,2009 WL 5134139, at *12 (April 24, 2008) (citations omitted).

With respect to the “economic prong,” subsection (3) of Section 337(a) provides:

For purposes of paragraph (2), an industry in the United States shall be
considered to exist if there is in the United States, with respect to the
articles protected by the patent, copyright, ‘trademark,mask work, or design .
concemed — _

(A) significant investment in plant and equipment;

(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including engineering,
. research and development, or licensing.

19 U.S.C. § 1337(a)(3). _ '
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3. Date for Determining Existence of a Domestic Industry

In"Motiva, LLC v. U.S. Inl ’l Trade Comm ’n, the Federal Circuit stated .that to establish a

domestic industry based on licensing, a complainant must produce evidence of production

related activity at the time it chooses to file its complaint. 716 F.3d 596, 601 n.6 (Fed. Cir.

2013). A complainant seeking to establish a ‘domesticindustry through past investments and

activities must show “that its old development activities contributed to a market that existed or

was in the process of being created at the time of its complaint.” Id. Motiva establishes a

requirement that a domestic industry, or at least a market for domestic industry products, must

exist or be in the process of being created as of the time a complaint is filed LlIlCl6I’section 337.17

Motiva affirmed “the C0mmission’s use of the date of filing of Motiva’s complaint” as

the date for determining if the domestic industry requirement was satisfied. 716 F.3d at 601,

note 6. The Commission decision in the same case, Certain Video Game Systems and

Controllers, Inv. No. 337-TA-743, Comm’n Op. at 4-5 (Jan. 20, 2012), stated the general mle

affirmed in Motiva but also noted that sometimes post-filing events are relevant, when “new,

relevant and timely disclosed evidence” is developed “or because there is evidence that a

complainant’s domestic industry is dwindling.” Id. at 5-6.18 _

Staff asserts that the Commission may look to the date that an amended complaint was filed to
assess the existence of a domestic industry. Certain Electronic Imaging Devices, Inc., No. 337
TA-726, ID/Order No. 18 at 8-16 (Feb. 7, 2011) (Commission Notice Not to Review, Mar. 8,
201-1). The cited decision antedates the most recent precedent concerning the general rule for
detennining the date of a domestic industry. If the operative date in this case were moved to the
date that Cresta’s Amended Complaint was filed, June 12, 2014, it would not significantly alter
my"analysis or conclusions. V ' "
18

l7

Decisions since Motiva indicate some flexibility in the rule regarding date of filing. In Certain
Kinesiotherapy Devices and Components There0f(“Kinesi0therapyU, Inv. No. 337-TA-823,
Comm’n Op. at 30 (June 17, 2013), the Commission counted toward a domestic industry
expenses relating to the complainant’s original domestic industry product, notwithstanding that
the product had been discontinued before the complaint was filed. The Commission held that
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Respondents and Staff argue that the “exception” for post-filing events described in the

Commission’s decision in Certain VideoGame Systems applies in this case. Respondents and

Staff assert that Cresta’s Complaint describes a business that

d RespondentsandStaffeehtehdthat
by the time the Complaint wee filed the

— RespondentsassertthatalthoughCrestacontinuedtoengageinsome

activities involving the alleged domestic industry products, in particular sales to customers

abroad,

Instead, according to Staff and Respondents, Cresta

had

Cresta responds by arguing both ways: it says that the operative date for decision is the

date the Complaint was filed but also relies heavily on post-Complaint events. Cresta first

maintains that the post-Complaint events noted by Respondents and Staff should not be

considered. CIB at 188-89. Indeed, at hearing, counsel for Cresta lodges a rumiing objection to

questioning about Cresta’s litigation expenses see Tr. at

expenditures on the original product should be counted toward establishing a domestic industry
becausethe original product “continued to be developed and refined” in subsequent products. Id.
In Certain Elec. Digital Media Devices &vComponents Thereof (“Digital Media Devices”), lnv.
No.“337-TA-796, Comm’n Op. at 98-102 (Sept. 6, 2013), the Commission cited precedent that
‘“a domestic industry can be found based on complainant’s p_a_gactivities in exploiting the
[asserted] patent.”’ Id. (quoting Certain Variable Speed Wind Turbines and Components
Thereof (Wind Turbines), lnv. No. 337-TA-376, Comm’n Op. at 25 (Sept. 23, 1996). In Wind
Turbines, the Commission noted, the economic prong was satisfied “where complainant
continued to operate and service wind turbines after discontinuing manufacturing.” Digital
Media Devices at 100. I '
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728:9-729:11), on the ground that the filing of the complaint is “the date of the determination of

domestic industry, and after that it’s notrelevant.” Tr. at 735:8-13.

Cresta also relies, however, on events that occurred after filing, including events that

occurred after the close of discovery. See CIB at 195 (“CrestaTech continues to invest in

domestic engineering, R&D, and production support activities directed toward the domestic
. \ _

industry products today.”); CX-1710C at Q/A 33. In its post-hearing reply brief, Cresta asserts

the theory that “a complainant may rely on investments directed to discontinued products to

establish a domestic industry when there are subsequent investments in next-generation products

that practice the same patents.” CRB at 124 (citing Digital Media Services, Inv. No. 337-TA

796, Comm’n Op. at 98-102). The problem with this theory is that Cresta

_ ItisundisputedthatCresta

SeeTr.at549;10-5533,7625-7—
cx-1710c at Q/A 26.19

Cresta also points to pre-Motiva cases, arguing that an entity that has ceased to engage in

a domestic industry can satisfy the statute by relying on past domestic industry activities, _

provided that it continues to engage in activity that exploits the patent. See Wind Turbines, 337

TA-376 Con1m’n Op. at 25 (citing Battery-Powered Ride-On Toy Vehicles, Inv. No. 337-TA

314, Initial Determination (Dec. 5, 1990) (unreviewed in pertinent part)). Wind Turbines and

Battery-Powered Ride-On Toy Vehiclesbroadly share the following fact pattern: the patent

owner has a domestic industry when the invention is developed and patented but manufacturing

'9 For the reasons stated herein, Section 337(a)(2) does not help Cresta to satisfy the statutory
requirement. There is no reliable evidence that would support a finding that Cresta is “in the
process” of establishing a domestic industry. V 
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stops due to economic constraints. Depending on other circumstances, such as the amount of

time that has passed since the patent owner stopped manufacturing, there may be a domestic

industry based on continuing “substantial investment in plant and equipment, significant '

employment of labor and capital, and substantial investment in engineering, research and '

development related to the patented technology, as well as evidence that [the patent owner]

continues to exploit the patent (albeit in a more limited fashion). . . .” Wind Turbines, Con1m’n

Op. at 26 (modifications in original).

Under Motiva and the recent decisions of the Commission, which generally hold that a

domestic industry must exist at the time the complaint is filed, this theory may no longer be

available.” Assuming the WindTurbines approach applies, however, Cresta’s effort to establish

a domestic industry still fails. Cresta’s domestic industry witness, Matthew Lewis, quantifies

activities that took place in 2011 and 2012. Those activities were based on the fabless design of

televisiontuners. Severalmonthsbeforethe Complaintwasfiledthoseactivities

The evidence Cresta does present is unreliable and conflicting.

As explained below, I find that Cresta’s pre-Complaint domestic industry ceased some

six months or more before the Complaint was filed and that its post-Complaint domestic industry

activities, to the extent they are relevant, are insignificantz 1

2°Certain VideoGames contemplates an exception to the general rule regarding date of filing in
the context of a diminishing domestic industry, not the revival of a domestic industry that was
moribund as of the date of filing. . - . - " ' .

2' Under Bally/Alidwqy Mfg. v. U.S. rm’; Trade Comm vi, 714 F.2d 1117, 1120 (Fed. Cir. 1983),
a complainant that no longer can satisfy the economic prong may prevail nevertheless if its
domestic industry was destroyed as the result of unfair competition. The Bally/Midway doctrine
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4. Nature of the DomesticIndustry”

Matthew Lewis, Cresta’s chief financial officer, describes a domestic industry that is

based on the fabless design of silicon tuners using the patented technology. He states that Cresta

is a “fabless semiconductor‘manufacturer” that “designs and engineers its products, including

full integrated circuit (IC) design . . . .” CX-1685C (Decl. of Matthew Lewis) at 3; see CX

l706C (WS of Matthew Lewis) at 8.23 He states that Cresta specializes in “silicon tuners for

televisions and television viewing products.” CX-1706C at Q/A 8. “We design and engineer all

of our products,” Mr. Lewis testifies, “including fully integrated circuit (IC) design, in house and

contract with third parties for the actual production, packaging, and testing of our IC’s.” He

adds, “We also do some testing of our products in house.” Id. In addition to design engineering,

Mr. Lewis testifies, “CrestaTech’s U.S. personnel perform continued testing and product support

after its products are produced.” Id

According to Mr. Lewis, “on a high level” Cresta’s technical employees perform

engineering, research and development (R&D) and “production support related to the company’s

tuner products.” Id. at Q/A 15. Cresta offers two series of products, “The XCSOOOseries and

CTC70X series.” Id. at Q/A 14. Cresta’s non-technical employees perfonn administrative

functions, provide information technology support, “as well as engage in sales and marketing for

is inapplicable because Cresta (1) did not have a domestic industry on the date the Complaint
was filed, and (2) has not shown that its alleged domestic industry was destroyed by unfair ~
competition. Sée infia. subsection 9.

2_2'Cresta alleges ~adomestic industry under subsections (A), (B) and (C) of Section 337(a)(3).
For the reasons discussed herein, I find that Cresta has not established the existence of a
domestic industry as of the date its Complaint was filed, or thereafter, under any of these
subsections. ' I

23A “fabless” producer of IC “means a company that has the design of a product does not have
the facility to actually turn it into a physical implementation. You need a fab, a foundry to
actually do, then, the manufacturing of the silicon devices.” RX-1683C at 73:5-l l.
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our XC5000 series and CTC70X series products.” Id. at Q/A 15. Those products are Cresta’s

domestic industry products. Id. at Q/A 16-17;"see also Tr. at 491 :7-15.

To summarize, Cresta’s domestic industry, according to Mr. Lewis, consists primarily of

design and engineering of the XC5000 and CTC70X series tuners. Mr. Lewis says that

production, packaging and testing are contracted to third parties. He adds, however, that Cresta

technical employees perform “continued testing” and product support. He does not specify the

nature or extent of the testing and product support. Sales and marketing activities with regard to

the XCSOOOseries and CTC70X series products also contribute to Cresta’s domestic industry,

according to Mr. Lewis. ~ ~

Mihai Murgulescu is Cresta’s chief technical officer and one of the founders of the

company. CX-1710C at Q/A 6-7, 19. Mr. Murgulescu also testifies about the XC5000 and

CTC70X series products. Id. at Q/A. 9-12. Mr. Murgulescu provides a more expansive

description of Cresta’s domestic industry. Mr. Murgulescu characterizes Cresta’s business as

providing cradle-to-grave television tuner services.“ “Once CrestaTech’s products are mass

produced, its domestic engineers continue to support those products throughout their lifecycles.”

CIB at 194. 

Mr. Murgulescu describes»product development activities, maintenance and support

activitiesand customer-drivenengineeringprojects,which are performedby Cresta’s

24Cresta acknowledges that the XCSOOOseries products were designed by Xceive before Cresta
purchased Xceive’s assets in 2011. CIB at 192. Cresta states that, with respect to the XCSOOO
products, its engineers conduct “product support activities on those products, including updating
firmware, solving problems with customers using existing firmware, and investigating the
products’ abilities to work with new dernodulators in the market.” Id. With respect to the -i ~
CTC70X, Cresta took over development from Xceive and Cresta’s “activities related to those
products involves the entire product life cycle, including product development and product
support.” Id. at 194. _ . 

169



PUBLIC VERSION

remaining engineers in the U.S. Id. at Q/A25-33. Specifically,_he identifies product

development activities to include “determining market requirements, specifying product

requirements, designing chip architecture, block design, layout, and tape-out,” as Wellas “wafer

fabrication, chip packaging, testing chip evaluation, evaluation kit design and manufacturing,

industry-specified test, characterization, and debugging.” Id at Q/A 31, 32. Mr. Murgulescu

testifies that Cresta’s engineers perform additional activities: “customer-driven engineering

“projects,such as firmware upgrades and modifications to ensure continued optimal performance

of our products in our customers’ applications. Also, we are looking forward for new products

and markets for our company.” Id. at Q/A 33.

Mr. Murgulescu describes in detail the development of the CTC70X, part of which took

pleee at Xeeive between

CX-1710C Q/A 41-55. Cresta did not become involved until the block design phase of thePwjeet,' Idat
Q/A 46-49. Mr. Murgulescu describes the other steps in the CTC70X development process and

the role played in it by Cresta’s engineers. Id. at Q/A 50-69. .

Mr. Murgulescu reviews documents as evidence of various activities ascribed to Cresta

engineers.‘ Id. at Q/A 85-119. He also describes development of testing protocols by Cresta’s - '

engineers for use by third-party testing companies. Id. at Q/A 78. Mr. Murgulescu states that

Cresta’s engineers provide updates to firmware once product designs are finalized. Id. at Q/A

80-84. ~ . " .

Mr. Murgulescu describes Cresta’s current engineering activities, stating that thee<>mpeny‘
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— IdH@m@nti@ns—
id atQ/A123,

124, and describes specific activities of Cresta’s engineers Id.

Q/A 126.” - _

Mr. Murgulescu’s description of Cresta’s domestic industry is not limited to Year 1 and

Year 2. He places more emphasis on sales, product maintenance (software/firmware) and

customer service; In contrast, Mr. Lewis’s description of the domestic industry in Year 1 and

Year 2 is weighted toward engineering, R&D and development of the domestic industry

products.AsCrestadescribesitinitspost-hearingsubmissions,—

Cresta states that it was founded in 2005 “and started designing and developing products

related to the software/firmware aspect of TV reception design.” CRB at 119; CX-1710C at Q/A

15. Cresta asserts that this was its business _“atits founding, when it filed the Complaint, and []

today.” Id. See also CRB at 212-14. Cresta states that in September 2011, “after acquiring the

assets of Xceive,” including the patents-in-suit, Cresta “shifted its focus to engineering, research

and development and production support for the XCSOOO,CTC70X, and CTC71X series silicon

tuner products.” CRB at 119; CX-1710C at Q/A 15. Cresta thus identifies two distinct business

25Marketing and sales activity alone is not sufficient to establish a domestic industry under
subsection (C). Stringed Musical Instruments, 2009 WL 5134139 at *11; Certain Computers
and Computer Peripheral Devices and Components Thereofi Inv. No. 337-TA-841, Comm’n
Op., 2014 WL 5380098 at *32 (Jan. 9, 2014) (noting that “marketing and sales” alone are
insufficient to establish a domestic industry); Certain Integrated Circuits, Processes for Making
Same, and Products Containing Same, Inv. N0. 337-TA-450, Initial Determination at 150 (May
6, 2002) (“Furthennore, the mere marketing and sale of products in the United States is
insufficient to constitute a domestic industry.”) (citing, inter alia, S. Rep. No. 71, 100th Cong.
1st Sess., at 129 (1987); H.R. Rep. No. 40, 100th Cong., 1st Sess., pt. 1, at 157 (1987)) '
(unreviewed in pertinent part).
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models. According to Cresta, a software/finnware model existed as of Cresta’s founding, on the

day the Complaint was filed, and continues today. Cresta’s business model in 2011 and 2012

(Year 1 and Year 2), which was focused on research and development relating to the patented

products, XCSOOOand CTC70X tuners, constituted a “shift” in its operations, Cresta says. 26

In addition to the change in emphasis from software/firmware design to engineering and

R&D on the domestic industry products, Cresta also expands its domestic industry activities

beyond the allegations in the Complaint and in Mr. Lewis’s witness statement to include the

CTC7lX series tuner. Cresta asserts that it has established a domestic industry based on “its

XCSOOOseries and next generation CTC70X and CTC7lX series products.” CIB at 185. In its

reply post-hearing brief, Cresta states that it “conducted all development activities for the

CTC7lXproducts,whichareinthesamecategoryastheCTC70Xproducts,—

CRB at 126. As discussed herein, these assertions regarding the CTC7lX series are inconsistent

with the other evidence presented by Cresta. "Notably, the documents Cresta cites in support of

26Mr. Murgulescu states “CrestaTech’s involvement with the XCSOOOseries and CTC70X series
products began in September 2011 when CrestaTech acquired the assets of Xceive Corporation,
which included the patents we are asserting. Before that, our main business was the
software/firmware aspect of television reception design.” CX-1710C at Q/A 15. Mr.
Murgulescu’s statement confirms that Cresta’s activities before it acquired the patents-in-suit- '
were differentfrom the domestic industry activities described in the Complaint. Cresta’s
d ' ' fit ft /f ti it' ‘ tl'nkdt th t tdescription o s so ware irmware ac v res, moreover, 1Sno 1 e o e pa en e
technology, which was acquired in Se tember 2011 and, ap arently, abandoned in 2013. See
RX-13016 at 316580
Only to the extent that Cresta can tie its activities to the patented teclmology can it
establish a domestic industry. See 19 U.S.C.§l337(a)(2) (requiring an industry relating to the
articles protected by the patent); 19 U.S.C. §1337(a)(3)(C) (requiring exploitation of the patent).
On this record, Cresta fails to establish the necessary tie, apart from the activities that are alleged
to have occurred in Year 1 and Year 2. ' .
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these -assertions

— SeeCRBat126(citingcx-1123c;cx-1137c).”
' The inconsistency of Cresta’s allegations makes the exact nature -ofits alleged domestic

industry unclear. Is it the industry that is alleged to exist in Year 1 and Year 2, as described by

Mr. Lewis and by Cresta in its initial post-hearing brief‘? CIB at 156 (citing CX-1706C at Q/A

31-32). That industry was predicated on design and development of the XCSOOOand CTC7OX

tuners. CIB at 198.28 Or is Cresta’s domestic industry the expansive “software/firmware aspects

of tv design” that Cresta says existed from 2005 until 2011, was ostensibly revived in 2014 (on

the date the Complaint was filed) and continues “today,” according to Cresta’s reply brief and

Mr. Murgulescu? See CRB at 119, 126; CX-1710C at Q/A 17. Does the CTC70X domestic

industry product include the CTC7lX or not? (The answer appears to be not, see infia at 192 nn.

44, 45.) Cresta has muddled its allegations, making it difficult to discern the true nature, scope

and duration of its domestic industry, if any. The result is that Cresta fails to carry its burden of

proof. See Certain Methods of Making Carbonated Candy Products, Inv. No. 337-TA-292,i;
27The purport of CX-1 123C is unclear but the topic seems to be this litigation, not Cresta’s
domestic industry activities The author of the Cresta’s Vice President o
Ramon states

CX-1 123

6 Cazares in the

CX-1123C a

28CX-1685C is Mr. Lewis’s declaration submitted at the time the Complaint was filed. In his
declaration, Mr. Lewis states that Cresta’s “entire business is the development, production, sales,
and support of the Domestic Industry Products.” CX-1685C at 2 116. I

173



PUBLIC VERSION

C0mm’n Op. at 34-35, 1991 WL 790063 at *17 (June 1991) (complainants have the burden of

proving domestic industry). - - L

5. 0Cresta’s Alleged Expenditures

Mr-.Lewis states that as Cresta’s CFO he was responsible “for providing information

regarding the amount of the company’s domestic investments over a two ‘yearperiod for the

products covered by the patents being asserted in the ITC complaint.” CX-1706C at Q/A 29. l-le

states that he consulted with Mr. Murgulescu “to determine the amount of time spent by each

engineer on the XC5000 series, CTC7OX series and X9 series products.”- Id. at Q/A 30. In the

declaration submitted with Cresta’s Complaint, he states that he routinely attended meetings at

Cresta “concerning planning and personnel utilization.” CX-1685C at 1]5. He says that through

attendance at those meetings “as well as my HR responsibilities, I am knowledgeable about the

investment in and allocation of personnel relative to the Domestic Industry.Products,” and that

he also is “generally familiar with the work required to research, develop, design, manufacture,

maintain, and support the Domestic Industry Products.” Id.

Mr. Lewis calculates Cresta’s domestic industry “over two distinct one year periods.” ‘

CX-1706C at Q/A 31. He refers to the period from October 2011 through September 2012 as

Year 1, and the period from October 2012 through September 2013 as Year 2. Id. _

Mr. Lewis purports to adopt the calculations set forth in CX-1685C to quantify Cresta’s

domestic industry expenditures in Year land Year 2. CX-1706C at Q/A 33.29

29Mr. Lewis’s declaration states that Cresta’s “domestic costs associated with the Domestic
IndustryProducts”were— forYear1and— forYear2.
CX-1685C at 2 1]6. As discussed herein, the amounts in Mr. Lewis’s declaration are inaccurate,
as he was compelled to acknowledge. S_eeTr. at 742:4-757:l8.
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Mr. Lewis states that Cresta’s domestic investment in labor for individuals who spent

timeworkingonthe domesticindustryproductswasapproximately_ in Year1 and

_ inYear2. cx-1706catQ/A34-35.

_Regarding plant and equipment, Mr. Lewis states that Cresta’s domestic industry

investmentin “rentandotherexpensesdirectedto its facilities”was_ in Year l and"

- in Year2. CX-1706Cat Q/A45. He statesthatCresta’sinvestmentsin domestic

equipmentwere_ inYear1and_ inYear2. Id. Fordomesticmanufacturing,

Mr.LewisestimatesthatCrestainvestedapproximately_ withdomesticsuppliersin

Year1andapproximately— in Year2. Id. at Q/A48.

Mr. Lewis separately calculates Cresta’s domestic investments directed to engineering,

R&D and “production support” for the domestic industry products. CX-1706C at Q/A 51. He

allocates Cresta’s “overall investments in labor related to the domestic industry products” to

determine what amounts were directed to engineering, research and development, and production

support for the domestic industry products “over selected months in Year l and Year 2.” Id. at

Q/A53.30Thiscalculation“showedthatapproximately_ ofCresta’s

employees “who spent time working on the domestic industry products were engaged in

engineering,R&D,andproductionsupportinYear1and— wereengagedin

engineering, R&D, and production support in Year 2.” Id. at Q/A 53. Based on those

percentages, Mr. Lewis “initially calculated” that Cresta’s domestic investment in labor directed

to engineering, R&D and production support dedicated to the domestic industry products was

approximatelyI inYear1and— inYear2.Id.

3°Mr. Lewis’s witness statement does not explain why he selected particular months to perform
this calculation. 
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' After his Declaration was filed, Mr. Lewis states that he conducted another_calculation

for engineering expenditures, estimating the amount of Cresta’s domestic expenditures that were

“directed to the XC5000 series and CTC70X series products individually.” CX-1706C at Q/A

54; see also JX-0153C. This new calculation is based on a compilation of individuals who were

employed by Cresta during Year 1 and Year 2. Id. at Q/A 55. Mr. Lewis and Mr. Murgulescu,

“based on our personal knowledge of what projects CrestaTech’s employees were working on,”

estimated the percentage of time spent on the XCSOOOand the CTC70X products. Id. at Q/A 55.

Mr.Lewisdeterminesthathispreviousestimates“inadvertently”included—

Id. at Q/A59. Mr.Lewiscorrectshis originalcalculation,resultingin an estimateof

directedto engineering,R&D,andproductionsupportin Year1 and_ in Year2. Id. at

Q/A 60-6'1. He adds benefits to his salary calculation for engineering, R&D, and production

support. Id. at Q/A 62.

Mr. Lewis corrects his calculation of “plant and equipment” costs under subsection (C),

as well. CX-1706Cat Q/A63-64. Theresult is — relatedto “DomesticFacilitiesCosts

Relatedto XCSOOOand CTC70XEngineering”in Year 1, andI in Year2. Id.

Mr. Lewis calculates equipment costs under subsection (C). Those costs amount to about

to_ inYearl_and_ inYear2. Id.atQ/A67.

Mr. Lewis turns to expenditures incurred with domestic suppliers. By adding up

purchaseordersbetweenCrestaand— whichmanufacturesanalogdiesin

Mr. Lewiscalculatesthat Crestamadepaymentsto - of
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i inYwr1andIn Yw2;IdatQ/A68-15-3‘i

Id. at Q/A 76. Mr. Lewis then describes “Allocations Between

XCSOOOand CTC7OX Series Products” by “Time Estimate,” “Sales Quantity,’-’and “Domestic

Manufacturing.” CX-1706C at Q/A 82-88. - _

Mr.'Lewis’s presentations do not provide a clear picture of the amounts invested in

Cresta’s alleged domestic industry in Year 1 and Year 2. Mr. Lewis is impeached at hearing in

several respects and his testimony is marred by inconsistencies and errors. See Tr. at 742-57,

infra. n.42. I agree with Respondents’ expert that, given Mr. LeWis’smistakes, conflicting

evidence, and questionable allocation of time and resources, his testimony cannot be relied upon

See Tr. at 112513-112828(“these percents are not very reliable. And I don’t believe that this

document [JX-0153C] is reliable.”). ’

Cresta’s post-hearing submissions rely on Mr. Lewis’s underlying calculations. See CIB

at 197-212. Cresta represents that “total investment in salary and benefits for domestic

employees who spent time working on the domestic industry products was approximately

-5 inYear1and_ inYear2.” Id.at197-98.Crestastatesthatits“total

investment in labor and capital dedicated to engineering, R&D, and production support of the

domesticindustryproductswas- inYear1and_ inYear2,”foratotalof

177



. PUBLIC VERSION

_ Id. at201. Crestafurtherstatesthat its “totalexpendituresinplantandequipment

dedicated to engineering, R&D, and production support of the domestic industry products was

- inYearl and- inYear2,”foratotalof Id.at203.Cresta

separately calculates “qualifying” investments in the XC5000 series and CTC7OX series and

maintains that either product’s expenditures are sufficient to establish a domestic industry. Id. at

205-07.Crestaestimatesits“investmentsinpaymentsto— foratotalof

_. Id.at208.
Arguing that its “qualifying domestic industry investments are significant and substantial

in an absolute sense when viewed in total,” Cresta presents a summary of its investment in plant

andequipment_ labor—; anddomesticsuppliers Id.at

208-10. .

The absence of a correct, consistent methodology undermines Cresta’s claim to a

domestic industry See Tr. at ll25:24-1 126:2 (“[C]ertainly, over the course of this case and the

various interrogatory responses and deposition testimony that’s come in, we’ve seen a lot of

changes in the estimates of the investments and what people [at Cresta] are doing.”).32 Based on

the evidence, it appears that a domestic industry of some significance may have existed at some

point during the 2011-2012 timeframe,

. Ifind,however,thatMr.Lewis’scalculationsconcerning
the amount of Cresta’s domestic industry investments are unreliable.”

32To establish the existence of a domestic industry, Cresta needed to present coherent, reliable
evidence of domestic industry expenditures. I note that Cresta did not employ an expert witness
for this portion of its case. A qualified, reasonably objective economic expert on the subject of I
domestic industry could have enhanced Cresta’s presentation.

33Respondents contend that Cresta has failed to establish a nexus between its activities and the
claims of the asserted patents. RIB at 228 (citing Certain Computers & Computer Peripheral
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6. Cresta’s Domestic Industry Products Failed

Cresta’s witnesses concede that the market for its XCSOOOand CTC70X tuners was

insufficient to sustain its business at the time the Complaint was filed and still is. Cresta’s CEO,

Torbjorn Folkebrant, admits that

_ Tr. at8l2:l3-813:7,8l9:ll-22. Mr.

Folkebrantconcedesthat Tr. 81319-14.“

Tr. at

813:9-14. The evidence, as set forth in detail below, confirms Mr. Folkebrant’s testimony.

There is no reliable evidence of significant domestic industry activity at the time the Complaint

was filed. To the extent legally relevant, there is no reliable evidence of ongoing development of

future domestic industry products, either at the time the Complaint was filed or thereafter.

Devices, -Inv.No. 337-TA-841, Comm’n Op. at 32, 34-36). Respondents point to evidence of
activities such as “Graphical User Interface development, tape out, and reliability testing, ‘latch
up’ testing and electrostatic discharge testing,” citing examples from Cresta’s document
production of some alleged domestic industry activities. Id. Cresta answers that “a nexus may
be inferred [by] showing the qualifying investments are in . . . the domestic industry article,
‘Whichis itself the physical embodiment of the asserted patent,” CIB at 211 (citing Certain
Integrated Circuit Chips and Prods. Containing Same, Inv. No. 337-TA-859, Comm’n Op. at 40
(Aug. '22, 2014), and asserts that its domestic industry products are the physical embodiment of
the patents-in-issue. Id. If a nexus between Cresta’s activities related to the XC5000 and
CTCO7X products and the actual claims of the patent were required, Cresta_’scase might fail in
this respect. I do not read the Commission’s nexus requirement-so stringently. But see
Integrated Circuit Chips, Inv. No. 337-TA-859, Comm’n Op. at 40 (the more closely related the
domestic industry activities are to the patented technology, the greater the weight of the ‘activities
in determining whether they constitute a domestic industry). See also n. 26, supra_(explaining
that Cresta proposes two distinct business models, only one of which clearly relates to
exploitation of the patents-in-suit). . _

34In Certain Silicon Tuners‘and Products Containing the Same, Including Television Tuners,
Inv. No. 337-TA-917, Consent Order (July l, 2014) (unreviewed), Cresta voluntarily agreed not
to import or sell for importation any television tuners in the United States. See Tr. at 739:2-20.
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Again, to the extent relevant, there is no reliable evidence of ongoing activities that follow on

past domestic industry. ~ '

The evidence shows that Cresta as of the time its Complaint was filed and thereafter was

See RX-1695C at 46:9-47:12; Tr. at 174(—

a. The XC5000 Series

|

vi u.

V

In early 2012,

RX-1259C at 209421; RX-1123C at

174342

RX 1158C at 186477 'RX-1306C at 313773

RX-1098C at 147863

RX-1123C at 174343

Tr. 715111-716:5; 7l7:23-25. Cresta’s

RX-1689C at 107120-24;RX~l685C

at 90:17-23; Tr. 715111-716:5.
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— RX-13020at309537;RX-16950ar116:917:ByMay2013. Y
RX-12160; Tr. 11523-25

Cresta asserts that it “continues to manufacture, sell, and support [the XC5000].” CRB at 125.

This claim is echoed by the statements of Mr. Murgulescu, who -allegesthat the bulk of Cresta’s

work with the XCSOOOinvolves production support. CX-1710C at Q/A 17. Mr. Murgulescu,

however,iscontradictedbyhiscolleagueMr.Lewis,whostatesthat—

Tr. 716:7-7l7:20. Jimmy Zien (Cresta’s vice president of

operations)referstotheX05000asr
RX-16890 at 10710-14

b. The CTC70X Series

Design and development of the CTC70X series, Cresta’s second domestic industry

product,beganatXceivein_ andwascompletedatCrestaby . Tr.492:19

22; 546215-547:19; 548:20-25. Sales ofthis product,

See Tr.

719:7-16; see also RX-1683C at 80:6-14

RX-1689C at 91:1-92:10; Tr. at 554317-555:20.

Cresta admits that it is‘

—.'?RX-1689C at91:8-16. . , I
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Undisputedevidenceestablishes_ as thedatewhenproductionof theCTC7OX

was complete and “finnware updates” for the product began. E.g., Tr. 548120-25, 554110-16

(maintenance activities principally entail preparing and releasing firmware). Cresta has not

indicatedanyfirmwareupdatesassociatedwiththeCTC7OXproduct Tr.at

554:10-16;557:10-558110.Accordingtotherecord,as0f— Crestaengineer_

was assigned to firmware updates. Tr. at 556:9-17; RX-1342C." On May 28, 2013, Mr. "

Murgulescu wrote that a possible

(the CTCYOX105).” R><-13420

Mr Mugulesw was concemed because

_ Id.HenotesthatCrestaemployed_ forFW[finnware].”Id.In

sum,the CTC7OXdesignwascompletedin _, the ongoingactivityconsistedof

firmwareupdatesinvolving_, andthereisnoevidenceoffirmwareupdates

afier These facts indicate that on the date the Complaint was filed, January 28,

2014, there was_no significant domestic industry activity related to the CTC7OX tuner series and

there had been none for several months.

7. Cresta’s Business Changed in 2013
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37As noted above, the evidence that there were no next-generation products under development
at Cresta as of January 2014, when the Complaint was filed, negates Cresta’s reliance on Digital .
Media Devices, see CRB at l24. In that Investigation, the Commission allowed Apple to rely on
investments in discontinued products because Apple established investments in next-generation
products that practiced the asserted patents. '
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ow the period from 2012 to 2014 Cresta

RX-1530C11117,8;RX-1685Cat50115-51123;RX-1695Cat77:13-21._

— RX-1685Cat50:15-24.AlthoughCrestamaintainsthatitcontinued

to conduct maintenance en ineerin activit “firmware” u dates the records show no evidenceY ,

of such activities after See Tr. at

554: 10-16, 557:1O-558110. At hearing, Cresta made no credible effort to quantify such activities.

On the date the complaint was filed Cresta

— RX-1694Cat 45314-8;Tr.at 72122-25. Investorswere
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RX—O78OC at 1542. .
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In sum,the allegeddomesticindustryproducts,XCSOOOand CTC70Xtuners,

when the Complaint was filed.

Cresta’s witnesses admit that Cresta

Under these circumstances,

Cresta fails to satisfy the economic prong. See Motiva, 716 F.3d at 601 n.6 (stating that a

complainant seeking to establish a domestic industry through past investments and activities

must show “that its old development activities contributed to a market that existed or was in the

process of being created at the time of its complaint”) (emphasis added).4l

4°Cresta asserts that the should not result
in a finding of no domestic industry, but should instead result in modification of the remedy
imposed for unfair importation. CIB at 190. In Wind Turbines, however, the c0mplainant’s
bankruptcy occurred after the Commission had determined that there was a domestic industry.
As a result, the effect of the bankruptcy was considered only as to remedy. lnv. No. 337-TA
376, Comm’n Op. at 25-26 (Sept. 23, l996). See Certain Elec. Devices, Including Mobile
Phones, Portable Music Players, & Computers, Inv; No. 337-TA-701, Order No. 58 at 6 (Nov.
18, 2010) (not reviewed) (citation omitted) (recognizing distinction between jurisdiction and
remedy). ' .

41.Cresta states that “There is no reason for a company to continue to incur product related ..
manufacturing costs in excess of product revenues if its intention is to

CRB at 128.
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I 8. Reliable Evidence Does Not Support the Allegation of Substantial Activity
Concerning the Alleged Domestic Industry Products After May 2013

Cresta relies heavily on Commission precedent to the effect that it is unnecessary to keep

precise records of domestic industry activities. See Stringed Musical Instruments, 2009 WL

5134139, at *17. “Nevertheless,” the Commission states in Stringed Musical Instruments,

“evidence or testimony would have to demonstrate a sufficiently focused and concentrated effort

to lend support to a finding of a ‘substantial investment.”’ Id. l

As specified above with respect to several glaring inconsistencies and errors, Cresta’s

evidence does not satisfy the Commissi0n’s requirement. The two individuals on whose

testimony Cresta’s domestic industry case rises or falls are not credible. Their testimony is

evasive and ambiguous. E.g. , Tr. at 563:1-569:7. Mr. Lewis and Mr. Murgulescu are impeached

several times. E.g., Tr. at 486:18-487:24, 714, 715:11-717:20, 759:1-18. Mr. Lewis’s testimony

is riddled with errors and inconsistencies. See Tr. at 704-760.42 Mr. Murgulescu, Cresta’s key

witness on the domestic industry activities conducted by Cresta’s engineers, repeatedly gives

vague and contradictory testimony. See e.g., Tr. 551125-553:3, 554:5-556:6, 558:13-562122.

The reliability of the evidence these key witnesses provide concerning the nature and amount of

effort devoted at Cresta to domestic industry products is severely undermined by such lapses.

As stated above, Cresta may have engaged in some domestic industry activity in 2011

and 2012 —the exact nature and significance of the domestic industry is difficult to determine on

42There are other problems with Mr. Lewis’s testimony. For example, in one of his calculations,
he rounded the number 11.6 to 13."Tr. 749124-751:24. Mr. Lewis’s explanation casts further
doubt on the reliability of his calculations, as he testifies that rounding is “subjective.” Tr. at
750-51. Compare Tr. at 747-48 (rounding 15.2 to 16), with Tr. at 785 (where Mr. Lewis '
testifies that “in accounting, we like to be very, very accurate”).
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the confused and conflicting record created by Cresta. Toward the end of 2012 _andthe

U3
'~<

beginning of 2013, however, it became clear that

mid-2013 Even if

Mr. Lewis and Mr. Murgulescu had presented credible testimony regarding Cresta’s domestic

industry, any methodology for allocating Cresta’s expenditures in Year 1 and Year 2 could not

bereliablyappliedtoCresta’soperationsatthetimeoftheComplaint,_
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' ThegreatpreponderanceoftheevidencecompelstheconclusionthatCresta_

: SeeRX-1999Cat Q/A123-34.- _ y "

9. The Record Will Not Sustain a Finding that Cresta’s Failure Is Attributable
to Alleged Infringement by Respondents. '

Cresta argues that “[e]ven if post-complaint facts about CrestaTech’s struggling business

were relevant, they do not undermine CrestaTech’s domestic industry showing, because they are

a result of the infringing activity.” CIB at 191 (citing Semiconductor Integrated Circuits, Inv.

No. 337-TA-665, ID at 229). The evidence falls far short of proving that Respondents’ alleged

infringement caused Cresta’s problems. The opposite is true. Cresta’s business suffered from a

host of problems. Cresta does not demonstrate by any means that these problems were caused by

Respondents’ alleged infringement.

I

ill"

See

RX-1999C Q/A 169-86.

- Tr.842120-s43¢25. Tr.

461 :5-475:16. RX-0894C; RX-0904C

at 86743; RX-1683C at 209110-210-1.

RX-0908C; RX-1683C at 156:6-1l; RX

1694C at 440:2-25. “_— _ T T _— Tr.

843:18-20.
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These facts preclude a finding that Cresta would have had a domestic industry for its

products, absent allegedly unfair competition from Respondents. The Bally-Midway case, where

it was found that importation of infringing products caused the complainant’s domestic industry

to decline, has no application here.“

B. Technical Prong

1. Legal Standards V

To meet the technical prong, the complainant must establish that it practices at least one

claim of the asserted patent. Certain Point of Sale Terminals and Components Thereof, Inv. No.

337-TA-524, Order No. 40 (April ll, 2005). “The test for satisfying the ‘technical prong’ of the

industry requirement is essentially [the] same as that for infringement, i.e., a comparison of

domestic products to the asserted claims.” Alloc v. U.S. Int ’l Trade Comm ’n, 342 F.3d 1361,

1375 (Fed. Cir. 2003). The technical prong of the domestic industry can be satisfied either

literally or under the doctrine of equivalents. Certain Excimer Laser Systemsfor Vision

Correction Surgery and Components Thereofand Methodsfor Performing Such Surgery, Inv.

No. 337-TA-419, Order No. 43 (July 30, 1999). A showing that the complainant practices an

invalid claim of the asserted patent is not sufficient to meet this requirement, however. Certain

Audiovisual Components and Products Containing the Same, Inv. No. 337-TA-837, Comm’n

Op. at 33 (March 10, 2014).

43Cresta adduced evidence at hearing concerning certain business practices of the Respondents,
in particular, Silicon.Labs. See Tr. at 975:4-991116, 994:25-103:5; CIB at 191-92. Allegations
related to unfair competition, other than patent infringement, fall outside the scope of Cresta’s
Complaint and have not been raised by Cresta as an independent basis for relief. See CPHB at
404; Ground Rule 8.2. - 
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2. Domestic Industry Products;

i Cresta asserts‘that several of its products practice the asserted patents. Specifically,

Cresta’s alleged domestic industry products are the XCSOOOA-series,XCSOOOCseries, CTC7OX

series, and CTC7lX series tuners. CIB at 111-14. As noted with respect to the economic prong,

Cresta’s allegations concerning its domestic industry products are unclear. The XCSOOOA

appears to be part of the XCSOOOseries. See CX-1710C at Q/A 13; CIB at 192. The CTC7lX,

however, contrary to Cresta’s litigation position, is not part of the CTC7OX series. See CX

1710C at Q/A 10-12, 14-14.1.44 As Mr. Murgulescu’s witness statement makes plain, these

seriesaredistinct. Id. at Q/A14-14.1.45BecauseDr.Snelgroveopinesthat_

i .CX-20240atQ/A159.
3. Technical Domestic Industry for the ‘S85patent

Cresta asserts that its alleged domestic industry products practice claims 1-3, 5-6, 10, 13

14, 16, 17-19, and 21 ofthe ’585 patent when installed in televisions. CIB_at 111-14. In his

direct witness statement, Dr. Snelgrove provides claim-by-claim analysis of Cresta’s alleged

domestic industry products. CX-2024C at Q/A 154-87. Respondents make three arguments l

_
44The CTC7lX series is not identified in the Complaint or in Mr. Lewis’s witness statement.
From the paragraph numbering of Mr. Murgulescu’s statement, see CX-171OC__at Q/A 14.1, it is
evident that inclusionof the CTC7lX series as a domestic industry product was an afterthought,
part of the attempt to expand Cresta’s domestic industry beyond Year 1and Year 2. See CIB at
185, CRB at 119, 126. See also CX-171()C at Q/A 16 (“Now it encompasses the entire product
cycle of the XC5000;series products and the CTC7OXand CTC7lX series products”)

45“Th_e.CTC_70Xseries products include: oTc701,cTc703, crcvov, and CTC709.” cir
171OCat Q/A 14. “The CTC7lX series products include: CTC711, CTC713, and CTC717. Id.
at Q/A 14.1. i . ~ ~
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challenging the technical prong of domestic industry: (1) Dr. Snelgrove fails to apply the

Respondents’ proposed claim constructions; (2) Cresta’s alleged domestic industry products do

not practice the “intermediate frequency” limitation under Respondents’ constructions; and

(3) Cresta fails to prove that the televisions containing Cresta’s alleged domestic industry

products satisfy the “plurality of demodulators” limitation of claim 1. RIB at 120-22; RRB at

76-77. Staff joins Respondents’ argument regarding “intermediate frequency” and the “plurality

of demodulators” limitation. SIB at 44-46; SRB at 5-7. Because I do not adopt Respondents’

proposed constructions for “intermediate frequency,” “anti-aliasing filter,” and several other

limitations, I find that Dr. Snelgrove’s failure to apply those constructions does not affect my

analysis. As discussed below, however, I find that Cresta only proved that one series of its

products satisfies the “plurality of demodulators” when incorporated into a specific television

platform. Accordingly, I find that certain of Cresta’s alleged domestic industry products

incorporated into certain televisions practice claims l-3, 5-6, 10, l3, 16, 17-19, and 21 of the

’585 patent.

a. Claim 1

Dr. Snelgrove cites schematics for Cresta’s alleged domestic industry products showing

that the products are tuners for receiving input RF signals. RX-2024C at Q/A _l63-64. Dr.

Snelgrove identifies

RX-20240 at Q/A 164- “Atthe hearing, Pf

McNaircharacterizedCresta’sallegeddomesticindustryproductsas—

- Tr.at640:25-641:2. Asdiscussedaboveinthecontextof infringement,a

frequency conversion to low-IF satisfies the “tuner” limitation under the proper construction of

“intermediate frequency.” Dr. Snelgrove also cites datasheets for Cresta’s alleged domestic
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industryproductsshowingthattheyarei
RX-2024C at Q/A 164 (citing JX-0079C; JX-0069C;

JX-0070C; JX-0071 C).

Relyingonthosesamedatasheets,Dr.Snelgrovefurtheridentifiesa —

—. Id.atQ/A165-68.Dr.Snelgrovealsoreliesonsource.codeto

Ii at

Q/A 168.

For the “pluralityof demodulators”limitation,Dr. Snelgroveidentifiesan 2

— in certainof Cresta’sallegeddomesticindustryproducts(theXCSOOOA,XCSOOUC,

CTC703, CTC709, CTC713, and CTC719)

domestic industry products

on all of Cresta’s alleged

Id. at Q/A 169. Dr. Snelgrove explains that televisions incorporating Cresta’s alleged domestic

industry products

Id. (citingcx-1176c; cx-13930). Dr.

Snelgrove’s analysis of these schematics is unrebutted, but Respondents and Staff argue that the

evidence cited only shows a

RRB at 77; SRB at 5-7.“

RIB at l2l-22; SIB at 44-46;

46Cresta argues that Respondents waived this argument by not asserting it in their pre-hearing
brief, but Cresta admits that Staff raised this issue in its pre-hearing brief, which indisputably
places it at issue for this Initial Determination. CIB at 68-69; SPHB‘at 37-40.
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It is Cresta’s burden to prove that there are actual televisions that practice the asserted

claims, and I find that Cresta largely fails to-do so here. See Microsoft Corp. v. International

Trade Commission, 731 F.3d 1354, 1362 (Fed. Cir. 2013) (“A company seeking section 337 '

protection must therefore provide evidence that its substantial domestic investment—e.g., in

research and development—relates to an actual article that practices the patent”), affirming in

relevant part Certain Mobile Devices, Ass0ciated_Software, and Components Thereof, Inv. No.

337-TA-744, ID at 203-208, 2011 WL 6916539 at *l25-127 (December 10, 2011) (finding a

failure of proof on domestic industry based on complainant’s failure to identify specific third

party phones that practice the claims).

CX-1176C; CX-1398C; see also CX-2024C at Q/A 169 (Snelgrove DWS).

CX-1398C; CX-1167C; JX-0069C. Moreover, the

(CX-1398C) (CX-1167C). Accordingly, I find that the XCSOOOA

series tuners meet the “pluralityof demodulators” limitation when incorporatedwith an I

47Cresta’s reliance on the requirement that all televisions imported into the United States be
hybrid televisions is unpersuasive because Cresta has admitted that its products are no longer
contained in televisions being imported into the United States.. See Tr. 813 :9-14 (Mr. Folkebrant
conceding that Cresta is no longer “in the U.S. playing field.”); see also supra, note 34 regarding
the consent order in Inv. No. 337-TA-917. ' ~. .
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I do not find sufficient evidence that this

limitation is met by any other Cresta DI Product or any other television.

For the reasons discussed above, I therefore find that claim 1 of the ’585 patent is

practicedbyCresta’sXCSOOOAseriestunerswhenincorporatedwithan—— 4*
b._ Claim 2

_ Dr. Snelgrove cites evidence from Cresta datasheets describing support for “all broadcast

television standards and formats” and “compatibility with all ATV and DTV demodulators.”

RX-2024C at Q/A 170. Respondents and Staff do not specifically contest this limitation.

Accordingly, I find that Cresta’s alleged domestic industry products that practice claim 1 also

practice claim 2. I

c. Claim 3

Di Snelgrove identifies ti

RX-20240 at Q/A

171. Respondents and Staff do not specifically contest this limitation. Accordingly, I find that

Cresta’s alleged domestic industry products that practice claim 1 also practice claim 3.

d. Claim 5

Claim 5 of the ’585 patent discloses “[t]he receiver of claim l, wherein said intermediate

frequency comprises a frequency value other than those specified by one or more television.a_
48Cresta’s economic prong expenses are not separately allocated between the XCSOOOAand
XCSOOOC,and Cresta’s evidence regarding the XCSOOOAand i televisions appears to pre-date
the 2011-2.013 timeframe that Cresta relies on to show domestic industry investments.
Accordingly, even if I had found that Cresta’s investments met the economic prong of domestic
industry, Cresta fails to prove a nexus between those investments and the only alleged domestic
industry product (XCSOOOA)it has shown to practice the ’585 Patent.
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standards.” JX-0001 at 7:21-23. As discussed above, Dr. Snelgrove and Pf. McNair agree that

Cresta’s alleged domestic industry products RX

2024catQ/A164;Tr.at640125-6412(McNair).Dr.Snelgrovecitesa_

i RX-2024CatQ/A112-RsspsndsntsandStaff
do not specifically contest this limitation. Accordingly, I find that Cresta’s alleged domestic

industry products that practice claim 1 also practice claim 5.

_' e. Claim 6

Claim 6 of the ’585 patent discloses “[t]he receiver of claim 1, wherein a center

frequency of said anti-aliasing filter and a sampling frequency of said analog-to-digital converter

are functions of said intermediate frequency.” JX-0001 at 7:24-27. Dr. Snelgrove references his

analysis on claim 1 and

RX-2024C

atQ/A173.Dr.SnelgrovetestifiesthatthesamplingfrequencyoftheADCis_

Id. Respondents and Staff do not

specifically contest this limitation. Accordingly, lfind that Cresta’s alleged domestic industry

products that practice claim 1 also practice claim 6. '

f. Claim 10

For the “plurality of finite impulse response filters” limitation of claim 10, Dr. Snelgrove

references his analysis on claim 1 and

RX-20240 at-Q/A
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174- Dr Srielgreve further identifies

— Id RespondentsandStaffdonotspecificallycontestthislimitation.

Accordingly, I find that Cresta’s alleged domestic industry products that practice claim 1 also

practice claim 10. .

" g. Claim 13

For the “standard selection circuit” limitation of claim 13, Dr. Snelgrove references his

analysis on claims 1 and 10, and he identifies a

- RX-2024CatQ/A175-Hereferencesthe
detesheets te identify Id

Respondents and Staff do not specifically contest this limitation. Accordingly, I find that

Cresta’s alleged domestic industry products that practice claims 1 and 10 also practice claim 13.

h. Claim 14 

Claim 14 of the ’585 patent discloses “[t]he receiver of claim 13, wherein said standard

selection circuit generates said select signal in response to an input signal from a user.” JX-0001

at 8:7-9. Dr. Snelgrove references his analysis on claims 1, l0, and l3, and further testified that

_ CX-2024CatQ/A176.Whilehecitesan_ onCresta’sallegeddomestic

industry isrediiets

Accordingly, I find that Cresta fails to demonstrate that its

alleged domestic industry products practice claim 14.
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i. Claim 16 i

Claim 16 of the ’585 patent discloses “[t]he receiver of claim 1, wherein said input RF

signals comprise RF signals received from one of terrestrial broadcast, from satellite broadcast,

and from cable transmission.” JX-0001 at 8:14-16. Dr. Snelgrove references his analysis on

claim 1 and cites to the product datasheets for evidence that Cresta’s alleged domestic industry

products receive signals from terrestrial broadcast and cable transmission. CX-2024C at Q/A

177. Respondents and Staff do not specifically contest this limitation. Accordingly, I find that

Cresta’s alleged domestic industry products that practice claim 1 also practice claim 16.

j. Claim 17

Claim 17 is a method claim reciting many of the same elements claimed in claim 1 of the

’585 patent. JX-0001 at 8:17-34. Dr. Snelgrove identifies evidence for each limitation of claim

17, relying on similar documents and source code from his opinion regarding claim 1.

CX-2024C at Q/A 178-84. For the “demodulating using a plurality of demodulators” limitation,

Dr. Snelgrove again only cites Id. at Q/A 184

(citing CX-1176C; CX-1398C). For the same reasons discussed above for claim 1, I therefore

findthatCrestahasonlyshownthatthe_ meetthis“pluralityof

demodulators” limitation when incorporated with an

— 1donotfindsufficientevidencethatthislimitationismetforanyother

Cresta D1 Product or any other television. Accordingly, I find that claim 17 of the ’585 patent is

practicedbyCresta’s_ seriestunerswhenincorporatedwithan_—“°=
49As discussed above, I find that none of Cresta’s cited investments can be tied to these alleged
domestic industry products. See supra, note 48. . 3 _
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k. Claim 18 "

Claim 18 of the ’585 patent discloses “[t]he method of claim 17, wherein said plurality of

formats comprise an analog television format and a digital television format.” IX-0001 at 8:35

37. Dr. Snelgrove cites evidence from Cresta datasheets describing support for “all broadcast

television standards and formats” and “compatibility with all ATV and DTV demodulators.”

RX-2024C at Q/A 185. Respondents and Staff do not specifically contest this limitation.

Accordingly, I find that Cresta’s alleged domesticindustry products that practice claim 17 also

practice claim 18.

l. Claim 19

Claim 19 of the ’585 patent discloses “[t]he method of claim 17, wherein said processing

said digital signals is performed in response to a select signal indicative of said format of said

input RF signal.” JX-0001 at 8:38-41." Dr. Snelgrove references his analysis on claim 17, and he

identifies e in Cteste’s alleged dninestie

industryproducts. RX-2024Cat Q/A 186. He referencesthe datasheetsto identify_

Id Respondents end Staff de net

specifically contest this limitation. Accordingly, I find that Cresta’s alleged domestic industry

products that practice claim 17 also practice claim 19. _

m. Claim 21

Claim 21 of the ’585 patent discloses “[t]he method of claim 17, wherein said center

frequency and said sampling frequency are functions of said intermediate frequency.” JX-0001

at 8:46-48.Dr. Snelgrovereferenceshis analysison claiml7 andidentifiesthe_

RX-2024CetQ/A 181.

Dn Snelgteve explains that the
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Id Respondents and Staff do not

specifically contest this limitation. Accordingly, I find that Cresta’s alleged domestic industry

products that practice claim 17 also practice claim 21. i ' I

4. Technical Domestic Industry for the ‘792 patent

Cresta asserts that its alleged domestic. industry products practice claims 1-4, 7, 10-12,

18-19, and 26-27 of the ’792 patent. CIB at 167-68. Dr. Snelgrove provides claim-by-claim

analysis of Cresta’s alleged domestic industry products. CX-2024C at Q/A 188-212.

Respondents and Staff challenge Cresta’s technical domestic industry for the ’792 patent with

the same arguments referenced above for the ’585 patent. RIB at 155; SIB at 52-53; RRB at 

102; SRB at 8. I find that Respondents’ and Staffs arguments are not applicable in view of the

claim constructions I have adopted for the ’792 patent Accordingly, as discussed below, I find

that all of Cresta’s alleged domestic industry products practice claims 1, 2, 7, 10-12, 18-19, and

26 of the ’792 patent, and I find that certain of Cresta’s alleged domestic industry products

practice claims 3 and 4 of the ’792 patent_. - 

a. Claim 1

Dr. Snelgrove cites schematics for Cresta’s alleged domestic industry products showing

that the products are television receivers including frequency conversion circuits for receiving

inputRFsignals.RX-2024CatQ/A188-89.Dr._S'nelgroveidentifiesa_‘

_.' ‘RX-2024Cat Q/A -189._At hearing, Pf. McNaircharacterizedCresta’salleged _.

domestic industry products as having a Tr. at 640:25-641 :2. As discussed
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above in the context of infringement, a frequency conversion to low-IF satisfies the “frequency

conversion circuit” limitation tmder the proper construction of “intennediate frequency.” Dr.

Snelgrove also cites datasheets for Cresta’s alleged domestic industry products showing that they

RX-2024C at Q/A 189 (citing JX-0079C; JX-0069C; JX-0070C; JX

OO7lC).Relyingonthosesamedatasheets,Dr.Snelgrovealsoidentifiesa—

Id. at Q/A 190. Dr-.Snelgrove further

identifies a

Id. at

Q/A 191. Dr. Snelgrove also identifies

Id. at Q/A 192. Dr. Snelgrove

identifies

Id. Finally,

Dr. Snelgrove identifies

Id. at Q/A 193.

Respondents and Staff only contest these limitations under their proposed constructions

for terms such as “intermediate frequency,” but these arguments do not apply in light of the

claim constructions I have adopted. Accordingly, I find that Cresta’s alleged domestic industry

products practice claim 1 of the ’792 patent.

b. Claim 2 ' '

_ Dr. Snelgrove cites evidence from Cresta datasheets describing support for “all broadcast

television standards and formats” and “compatibility with all ATV and DTV demodulators.”

RX-2024C at Q/A 194. Respondents and Staff do not specifically contest this limitation.
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Accordingly, I find that Cresta’s alleged domestic industry products practice claim 2 of the ’792

patent.

c. Claim 3 '

» Dr.SnelgrovecitesschematicsfortheXCSOOOAshowingthatit is—

- RX-2024C at Q/A 195. Respondents and Staff do not specifically contest this limitation. V

Accordingly, I find that the XCSOOOApractices claim 3 of the ’792 patent.

d. Claim 4 t

I Dr. Snelgrove cites evidence from the datasheets for the XCSOOOA,XCSOOUC,CTC703,

cTc709, CTC713, and CTC719 showing that the

L RX-2024catQ/A196.Respondentsand
Staff do not specifically contest this limitation. Accordingly, I find that the XCSOOOA,

XCSOOOC,CTC703, CTC709, CTC7l3, and CTC7l9-practice claim 4 of the ’792 patent.

t e. Claim 7 ' V

Dr. Snelgrove cites evidence from the datasheets and schematics for Cresta’s alleged

domestic industry products showing that the

-. RX-2024Cat Q/A 196. Respondentsand Staffdonot specificallycontestthis

limitation. Accordingly, I find that Cresta’s alleged domestic industry products practice claim 7

of the ’792 patent.

f. Claim 10

Claim 10 of the ’792 patent discloses:

The television receiver of claim 1, further comprising: _

a bandpass filter coupled to receive the intermediate frequency signal from the
, frequency conversion circuitand generate a filtered in_t_c'rmediatefrequency

signal; and - 2 '
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a variable gain amplifier coupled to receive the filtered intermediate frequency
signal and provide the amplified, filtered intermediate frequency signal to the
analog-to-digital converter. - 

JX-0002 at 11:46-54. Dr. Snelgrove references his analysis for claim 1 and identifies evidence

intheschematicsforCresta’sallegeddomesticindustryproductsofa_

—. cx-2024catQ/A19s-99.Dr.Snelgrovefurtheridentifies

=
-. Id.at Q/A200.RespondentsandStaffdonotspecificallycontesttheselimitations.

Accordingly, I find that Cresta’s alleged domestic industry products practice claim 10 of the ’792

patent. _

g. Claim 11

Claim ll of the ’792 patent discloses “[t]he television receiver of claim 1, wherein the

signal output circuit provides output signals in an analog or a digital signal format.” IX-0002 at

11:55-57. Dr. Snelgrove references his analysis for claim 1 and further cites evidence from the

schematicsforCresta’sallegeddomesticindustryproductsshowingthatthe—

RX-20240 at Q/A 201

Respondents and Staff do not specifically contest this limitation. Accordingly, I find that

Cresta’s alleged domestic industry products practice claim 11 of the ’792 patent.

h. Claim 12 

Claim 12 of the ’792 patent discloses “[t]he television receiver of claim 1, wherein the

signal output circuit comprises one or more output terminals, each of the one or more output

terminals of the signal output circuit comprises a single-ended output terminal or a differential

output terminal.” JX-0002 at 11:58-62. -Dr. Snelgrove references his analysis for claim 1 and

further cites evidence from the datasheets and schematics for the XC5000A, XCSOOOC,CTC703,

CTC709,‘CTC713,andCTC7l9showingthat—
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- RX-2024CatQ/A202.

Id. Respondents and Staff do

not specifically contest this limitation. Accordingly, I find that Cresta’s alleged domestic

industry products.practice claim 12 of the ’792 patent.

i. Claim 18

Claim l8 of the ’792 patent discloses:

The television receiver of claim l, wherein the signal output circuit comprises:

a first digital-to-analog converter coupled to receive digital output signals from
the signal processor and convert the digital output signals to analog output
signals;

a first driver circuit for driving the analog output signals from the first digital-to
analog converter onto a first output terminal;

a second driver circuit for driving the analog output signals from the first digital
to-analog converter, the second driver circuit comprising a differential output
driver circuit having a first differential output terminal and a second
differential output tenninal, the first differential output terminal being coupled
to the first output tenninal and the second differential output terminal being
coupled to a second output terminal;

a second digital-to-analog converter coupled to receive digital output signals from
the signal processor encoding audio infomiation and convert the digital output
signals to analog output signals; and

a third driver circuit for driving the analog output signals from the second digital
to-analog converter onto the second output terminal,

wherein the first and second output terminals provide differential output signals
indicative of video and audio information encoded in the input RF signal
when the input RF signal has a digital television signal formatj and the first
output terminal provides video information encoded in the input RF signal and

~ the second output terminal provides signals indicative of audio information
- encoded in the input RF signal when the input RF signal has an analog

television signal format. _ .

JX-0002 at 12:45-13:9. Dr. Snelgrove references his analysis for claim l and identifies evidence

in‘the schematics for the signal output circuit of Cresta’s alleged domestic industry products _

205



PUBLIC VERSION 

meeting the limitations efrhie

claim.ox-2024catQ/A203-08.HefilI"1h8I‘identifies—

_ describedin thedatasheetsforCresta’sallegeddomesticindustryproducts.Id.at

Q/A 209. ‘Respondents and Staff do not specifically contest the limitations in this claim.

Accordingly, I find that Cresta’s alleged domestic industry products practice claim 18 of the ’792

patent. ~ V "

j. Claim 19 

Claim 19 of the ’792 patentdiscloses “[t]he television receiver of claim 18, wherein the

signal output circuit further comprises: a low pass filter coupled between the first digital-to

analog converter and the first and second driver circuits, the low pass filter providing low pass

filtering function.” JX-0002 at 13:10-15. Dr. Snelgrove referenceshis analysis for claims 1 and

18, and he further.cites evidence from the schematics for the signal output circuit of Cresta’s

allegeddomesticindustryproducts_. RX-2024CatQ/A210.

Respondents and Staff do not specifically contest this limitation. Accordingly, 1find that

Cresta’s alleged domestic industry products practice claim 19 of the ’792 patent.

k. Claim 26

Dr.Snelgrovereferenceshisanalysisforclaim1,andheidentifiesa_

in Cresta’s alleged domestic industry products. RX-2024C

at Q/A 211. He references datasheets to identify

_ Id.RespondentsandStaffdonotspecificallycontestthislimitation.

Accordingly, I find that Cresta’s alleged domestic industry products practice claim 26 of the _’792

patent. I
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. l. Claim 27

Claim 27 of the ’792 patent discloses “[t]he television receiver of claim 26, wherein the

format/standard selection circuit generates the select signal in response to an input signal from a

user.” JX-0002 at 14:42-44. Dr. Snelgrove references his analysis on claims l and 26, and

further explains that a usat could

—- cx-2024catQ/A212.Whilehecitesan

Awatdingly, I find that ¢t<-tata

fails to demonstrate that its alleged domestic industry products practice claim 27.

VII. REMEDY & BONDING

A. Limited Exclusion Order / Cease & Desist Order

Cresta seeks a limited exclusion order (LEO) and a cease and desist order (CDO) for each

Respondent. CIB at 224-25.

1. Parties’ Positions

a. Cresta’s Position

Cresta seeks a LEO for each Respondent covering any product that infringes the asserted

claims and that applies as well to Respondents affiliates, parents, subsidiaries, licensees, other

related business entities, or their successors or assigns. CIB at 224. Cresta also seeks a CDO for

each Respondent, alleging that every Respondent maintains a commercially significant inventory

of infringing products in the United States. Id. at 225.

Cresta cites stipulations with Respondents concerning inventory levels indicating that

SamsungasofJune l4, 2014‘hadinventoryworth— LGhadinventoryonJuly1, 

2014ofapproximately_ Sharphadinventoryworthapproximately— as
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of August31, 2014;VIZIOhad inventoryworthapproximately— in December2013. Id.

at 225-26. Cresta alleges that VlZlO’s ODMs also stipulated to

Id. 5° Cresta asserts that CDOs should encompass the

Internet activities of Respondents Samsung, LG, VIZIO and Sharp. Id.

Cresta states that the remedial orders should include infringing televisions sets, not only

infringing television tuners. Id. at 226. Cresta says that the EPROMS factors do not apply

because the television sets are accused in this Investigation and are not downstream products. Id.

at 227. See Certain Erasable Programmable Read Only Memories (“EPROMS”), lnv. No. 337

TA-276, USITC Pub. No. 2196, 1989 WL 1716252, Comm’n Op. (May 1989), a]j”d sub nom.

HyundaiElec. Indus. C0. v. U.S. Int’l Trade Comm ’n, 899 F.2d 1204 (Fed. Cir. 1990).

If the EPROMS factors do apply, Cresta says they do not support excepting Respondents’

television sets from remedial orders-. Cresta argues that (1) the value of the infringing tuners

compared to the value of the infringing television sets weighs in favor of excluding the

televisions due to the tuners’ qualitative significance; (2) there is no danger that non

Respondents’ televisions will be excluded because Respondents’ models are clearly marked; (3)

50Staff argues that Cresta has not carried its burden to show that there is sufficient inventory of
the accused products in the United States to be commercially significant.- Staff argues against
issuance of a CDO on this basis but says that a CDO, if issued, should be tailored to reflect the
public interest factors in the same way as the LEO. SRB at 11-12. Respondents also argue that
there is no evidentiary support for issuing a CDO. See RIB at 247-48 (citing Mobile Devices,
Associated Software & Components Thereofi 337-TA-744, Comrn’n Op. at 25-26, 2012 WL
3715788, at *16 (June 5, 2012).) In Mobile Devices, the complainant failed to show that
inventory held by the respondents was commercially significant. The numbers of units to which
Respondents have stipulated in this Investigation, however, are on their face commercially
significant. See CX-1697C-CX-1703C; CX-172 1C; CX-1730C; CX-1831C. The stipulations as
to inventory are at least sufficient to shift the evidentiary burden to Respondents to show that the
amounts of infringing inventory in the United States are commercially insignificant.
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the incremental value weighs in favor of Cresta because demand for its ttmers will increase; (4)

Respondents’ lost sales will be minimal because they can manufacture their television sets with

non-infringing tuners; (5)-(6) burdens on consumers would be minimal because there is a wide

range of non-infringing televisions available on the market; (7) it is “highly likely” that

Respondents’ accused television sets contain an accused tuner; (8) remedial orders that do not

include infringing television sets would permit circumvention of the exclusion orders by

permitting importation of infringing tuners as part of a television set; (9) enforcement of an

exclusion order including television sets would not pose an undue burden for Customs because

“a majority of the infringing TV sets are imported under a small subset of HTS numbers and

Customs can examine the other TV sets in a non-destructive manner by merely removing the

back panel.” Id. at 228-29. .

Cresta also maintains that there should be no delay in issuance of remedial orders because

the market, and Respondents in particular, will adjust quickly by manufacturing more television

sets with non-infringing tuners. Id. at 229-30.

Cresta disputes the allegation that remedial orders should not issue because, as

Respondents and Staff argue, Cresta has abandoned its product-based business. CIB at 224-25;

CRB at 142-43. Cresta says it continues to engage in product-based activities and would agree

to report periodically to the Commission on the status of its activities upon issuance of remedial

orders.‘ CIB at 224-25; CRB at 143. Cresta opposes inclusion of a service and repair provision.

CRB at 143.

b. Respondents’ Position

, Respondents say no remedy is appropriate given the nature of Cresta’s “patent assertion”

business but that any LEO should (a) exclude the “accused downstream televisions, (b) include a
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certification provision, (c) include a repair and refurbishment exception, and (d) include

quarterly reporting requirements regarding the continuing existence of a domestic industry.”

RIB at 239. Respondents argue that the goal of fostering innovation would not be served by

enjoining the importation of their television products. Id

Respondents state that because Cresta’s case “is directed at showing infringement by the

accused silicon tuners,” televisions that incorporate such tuners are “necessarily” downstream

products. Id. at 240. Respondents say it makes no difference whether downstream products are

specifically accused and that the Commission continues to apply the EPROMs factors to named

respondents. Id. at 135. Accordingly, Respondents maintain that the EPROMs factors apply and

identify several factors that, in their view, militate against exclusion of television sets.

Respondents say that EPROMs Factor 1 weighs against excluding what they refer to as

“downstream products” because the tuners’ value as compared to the value of the imported

televisions is miniscule —a fraction of one percentage point. CIB at 241. Respondents also

assert that the qualitative value of the tuners is low because the “downstream televisions include

numerous features and functionality that have nothing to do” with the patented inventions. Id. at

242. Respondents measure the value of the patented technology by the amount a buyer of the

patents or a licensee is willing to pay. They state that Cresta only paid $1.8 million for all the

assets of Xceive, including the patents at issue, assigning only I0 percent, or less than $180,000,

as the value of those patents. Id. Respondents say that Cresta has failed to demonstrate the

qualitative value of the tuners by showing how they contribute to the overall function and value

of televisions. RRB at 136.

210



PUBLIC VERSION

Respondents say that EPROMs Factor 3 weighs against exclusion because Cresta would

receive no incremental value from increased sales of silicon tuners, since it has ceased to produce

tuners and has no license agreements for the asserted patents. Id. at 243. '

Respondents say that EPROMs Factor 4 weighs against exclusion because the vast

majority of the value of the excluded televisions is unrelated to the asserted patents. Id. at 244.

Respondents say that _tothe extent an exclusion order precluded them from importing products or

components for repair and warranty work, there would be an incremental detriment.

Respondents say EPROMs Factor 5 weighs against exclusion because the result will be

an “irreplaceable reduction in the volume and variety” of television products, “imposing a

burden on third parties,” including developers of innovative TV platforms. Id. at 244-45.

Respondents say EPROMs Factor 6 weighs against exclusion because an order excluding

the Respondents’ televisions would result in a shortage in the United States and “significant

market disruptions” that would persist for eight to 16 months. Id. at 245.

Respondents say that EPROMs Factor 9 weighs against exclusion because the TV tuners

are housed within the television and cannot be identified by visual inspection; instead, the

television set would have to be destroyed to identify the type of tuner. Respondents state that the

“sheer magnitude” of an exclusion order affecting

would also place an undue burden

on Customs. Id.

Respondents also state that any LEO should include a certification provision permitting

Respondents to certify that certain imported products are not subject to exclusion, in order to

assist Customs to identify.products covered by the LEO. Id. at 246. Respondents say that the , .
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allegedly infringing technology is located within the tuner chips “which are housed inside sealed

television assemblies and thus require destructive inspection.” Id.

’ Respondents state that any LEO should include a service and repair provision that allows

Respondents to import equipment for continued service and repair of products sold before the

date of issuance of the LEO. This would benefit U.S. consumers, Respondents say. Id. In

addition, they say a LEO should include an adjustment period to address any disruption in

television supply.- Id at 246-47. .

Respondents state that any LEO should include a reporting requirement given “Cresta’s

tenuous claim of domestic industry.” Id. at 247. The reporting requirement would compel

Cresta to file a statement under oath for the life of the asserted patents stating whether a domestic

industry exists and describing it. Id. I

Staff’s Position

Staff says the EPROMs factors should not be applied because there are no downstream

products at issue, “as television sets are accused products within the scope of the Notice of

Institution and the manufacturers are named Respondents.” SIB at 67-68. Staff states that delay

in entry of a LEO is justified in light of “a lack of strong evidence” that U.S. demand can be met

by non-respondents. Id. at 68. Staff advocates a delay of approximately six months in the

effective date of a LEO and “some tailoring to allow for repair and Warranty replacement.” SRB

at ll. Staff says that the evidence shows that “even with huge financial incentives in place”

there will be constraints on the speed with which the market can respond to any exclusion order.

14. -
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2. Recommendation

My consideration of remedy, like public interest and bonding, is relevant only if the 

Commission finds that there has been a violation of section 337. Assuming that there has been

such a violation, I recommend that a LEO and a CDO be issued as requested against each of the

Respondents, but that issuance of the remedial orders should be delayed by 12 months. I

recommend further that the LEOs include a requirement that Respondents certify compliance

with the order byidentifying infringing and non-infringing articles, to alleviate the burden on

Customs of identifying articles subject to the order.

Initially, Respondents maintain that no remedial orders should be issued because there is

no domestic industry to protect, since Cresta has ceased production and has minimal ongoing

activities. For the purpose of this discussion I assume that Cresta’s activities are deemed to

constitute a domestic industry and, accordingly, that there is a domestic industry to protect.

A second issue is whether the EPROMs factors apply. I agree with Staff that the

EPROMs factors should not apply because there are no downstream products at issue.

Televisions are named as accused products in the Complaint.

As a factual matter, moreover, the patented technology cannot be clearly confined to the

tuners, as Respondents contend. Some features of the patented technology in some of the

accused television sets may extend beyond the tuners. As discussed above in the context of

infringement, the MaxLinear tuners do not themselves contain demodulators or decoder circuits,

which are required limitations of several of the asserted claims, but Cresta alleges that these

components are contained in the televisions incorporating the tuners. Similarly, certain of the

Silicon Labs tuners do not contain all of the claimed demodulators or decoder circuits, and _

Cresta also alleges these components are contained in the accused televisions. This distinction
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could form the basis for EPROMs analysis of some but not all Respondents’ television sets.

Those television sets accused of infringement would not be included in the EPROMs analysis,

because they would not be considered downstream‘products; those television sets not accused of

infringement would be considered downstream products.

I analyze the application of the non-exclusive list of EPROMs factors below in case they

are deemed relevant to some or all of the television sets imported by Respondents. _

' ' Factor l is the value of infringing articles compared to the value of downstream products

iniwhich they are incorporated. It is clear that the value of tuners is minute in comparison to the

value of the television sets incorporating them. As Cresta points out, however, the qualitative

significance of the tuners is substantial. See CRB at 145; CX-l99lC at 98:3-6 (“television is not

a television unless it has a tuner”). I agree. Moreover, I find no merit in Respondents’ argument

that the book value at the time Cresta purchased Xceive’s assets is determinative.

Factor 2 is the identity of the manufacturer of downstream products. Since the

manufacturers in this instance are all named Respondents, this factor does not weigh in the

balance. .

Factor 3 is the incremental value to the complainant of the exclusion of downstream

produds

Others, including Respondents,iwould be in a position to replace excluded products within a _

commercially reasonable time. This factor weighs against exclusion. _

_ Factor 4 is the incremental detriment to Respondents of exclusion. Tailoring a LEO as

recommended herein will eliminate any incremental detriment. This factor weighs in favor of

214



PUBLIC VERSION ..

exclusion, as the detriment to Respondents will be minimal. They will be afforded a reasonable

period in which to increase or initiate production of non-infringing televisions and to serve the

needs of consumers who already own infringing products. "

Factor 5 concems the burdens imposed on third parties resulting from exclusion of

downstream products. For the reasons discussed with respect to the public interest, l conclude

that any disruption resulting from exclusion of the accused products will be alleviated by the

prompt substitution of non-infringing goods, and by tailoring the remedial orders as

recommended. Retailers already carry comparable televisions made by non-respondents. See

CX-1896C at Q/A 76, 193; CX-1479. Content providers offer their services through a variety of

Internet-connected devices. See CX-1896C at Q/A 194. What is needed is a period of time in

which suppliers can increase the numbers of non-infringing alternatives. This factor favors

exclusion. _

Factor 6 is the availability of alternative downstream products that do not contain the

infringing articles. Again, as discussed with respect to the public interest, a wide variety of such

products is available and additional products will be made available in the event exclusion orders

are issued. See CX-1896C at Q/A 108-16, 150-53, 166-75.

Factor 7 is the likelihood that downstream products actually contain infringing articles

and are thereby subject to exclusion. As discussed above with respect to infringement, it is likely

that a substantial portion of Respondents’ televisions contain infringing articles beyond the

infringing tuners themselves. Every television set, moreover, includes a tuner. This is _

undisputed. See RX-1999C at Q/A.270. This factor weighsin favor of exclusion. _

Factor 8 is the opportunity for evasion of an exclusion order that does-not include .

downstream products. To be sure, without an order excluding television sets it would be difficult
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if not impossible to carry out an order excluding infringing tuners contained Withinthe

television. This factor Weighs in favor of exclusion.

’ Factor 9 concerns the enforceability of an order by Customs. Herc is a factual dispute:

Cresta says infringing televisions could be identified readily by number or, at most, by removing

the back panel and inspecting the contents. Respondents say the allegedly infringing technology

is located within tuner chips that are housed inside sealed television assemblies, necessitating

destructive inspection. Without resolving the factual dispute, it is clear that identifying

infringing articles from among the huge number of items subject to a LEO in this case would

place a significant burden on Customs. For-this reason, I agree with Respondents that a

certification requirement would be useful. The parties could be required to craft such a

requirement jointly, including a provision for assuring that infringing products are properly

identified as being subject to the LEO.

On balance, I find that the EPROMS factors weigh in Cresta’s favor and that appropriate

LEOScan be tailored to prevent disruption to the public and third parties while protecting

Cresta’s intellectual property rights. 

As noted above, I find that Cresta has carried its burden with respect to the amount of

inventory necessary to warrant issuance ofa CDO. Respondents have adduced no evidence to

counter the stipulations relied upon by Cresta and it is fair to infer, based on the $10 billion in

annual revenue and 50 percent market share enjoyed by Respondents, that the stipulated amount

of their inventory is commercially significant.
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B. Bonding .

1. Parties’ Positions

Cresta states that the bond required under section 19 U.S.C. § 1337(j)(3) must be

sufficient to protect the complainant from injury during the 60-day Presidential review period

and that, “when reliable price information is available,”_thebond may be set by eliminating the

differential between the complainant’s domestic industry product and the respondent’s infringing

product. Where price comparisons are not readily available the Commission may set the amount

of the bond at 100 percent. In addition, when a price comparison is impossible bond-may be set

based on a reasonable royalty. CIB at 230 (citations omitted). I

Cresta proposes comparing the price of its domestic industry tuners (XC5000 and CTC70X) with

the price of MaxLinear’s and Silicon Lab’s accused tuners. That calculation results in a

requestedbondof_ forMaxLinearandarequestedbondof- percentforSilicon

Labs. CIB at 231; Id. n.208-210; CX-1172C. '

CrestachallengesDr.VanderVeen’sassertionthat theXCSOOO,asan—

product, should be excluded from bond calculations.

CIB at 231-3'2. Cresta maintains that the Consent Order in

Investigation N<>-337-TA-917

CRBat 149.Crestaalsostatesthatthe

is irrelevant. Id at 149-50.

Cresta proposes setting a bond of 100 percent for Respondents’ infringing televisions. 

Cresta says it is not practical to base the bond on price differential because Cresta and the

217



PUBLIC VERSION

television manufacturer respondents (Samsung, LG, Sharp, VIZIO, SIO/Hon Hai, TPV, and

Wistron) sell their products at different levels of commerce. Cresta sells tuners to television

manufacturers; these Respondents sell to retailers or consumers. In addition, thereare wide-price

differentials among different television models. These factors warrant setting a bond of 100

percent under Commission precedent, Cresta says. ClB at 232 (citing CertainAV0ltage

Regulators, Components Thereof & Prods. Containing Same, Inv. No. 337-TA-564, Comm’n

Op. at 79 (Oct. 19, 2007)).

Respondents say that Cresta will suffer no injury from the importation of accused

products during the Presidential review period. RIB at 248-49. Respondents say that price

comparisons are unhelpful, as Cresta has consented that it will not import or sell any tuners for

importation into the U.S., and it has no licenses. Respondents say there is no current domestic

industry product for comparison, and that the tuners account for a very small amount of the value

of televisions in which they are incorporated. Id. at 249.

Respondents also allege that Cresta’s price comparison is flawed. Respondents assert

that the X05000

_. Id.(citingRX-1999CatQ/A294).Respondentsstatethat

Cresta’s price comparison with respect to MaxLinear’s tuners is “grossly overstated.” RRB at

137. The result, Respondents say, is that nobond is appropriate.

Staff notes that the typical bond is based on the price differential between the imported or

infringing product and the domestic industry products, or on a reasonable royalty. SIB at 69.

Staffnotes that Crestaasserts an average salesprice for its domestic industryitems of 2, “but

without explanationiof how it arrived at that value.” Id. at 70. Staff agrees that the XC5000 

should not be included in Cresta’s price calculation. Staff asserts that the maximum appropriate
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bondrateisI forMaxLinearttmersand- percentforSiliconLabstuners. Staffsays

no bond is appropriate for the other Respondents’ television products. Id. at 70. Staff says that

the 100% bond proposed by Cresta for Respondents’ accused televisions is unsupported and that,

in the absence of evidence regarding the appropriate bond, no bond should be required. -Id.

2. Recommendation _

Assuming a violation, the question is whether Cresta is entitled to a bond and what the

amount of such bond should be. i 

Cresta explains its calculation of average sales price. See CIB at 231; CX-1 172C.

Respondents state that that calculation is erroneous. See RX-0199C at Q/A 290-91.

Respondentsassertthat theXCSOOOshouldbe backedoutof the equationbecause_

- SeeRX-1999Cat Q/A292-93. Respondents’expertwitness,Dr. VanderVeen,re

calculates the average prices for Cresta tuners based on an average price for the CTC7OX

productof ! Thatamount(significantlylowerthanCresta’saveragepriceof2, is about

2 asSiliconLab’sI. RX-1999CatQ/A290.

I find that the X05000 is

_ doesnotwarrantprotectionduringthe60-dayPresidentialreview

period. See l9 U.S.C. §l337(j)(3) (purpose of bond is “to protect complainant from any injury”).

Accordingly, no bond is appropriate with respect to the XC5000. Backing the XCSOOOout of the

equation,the maximumappropriatebondrateforMaxLineartunerswouldbe around

andforSiliconLabs,: _Id.atQ/A295. _

I find, however, that no bond is appropriate for Respondents’ accused televisions. The

record contains no meaningful calculation concerning injury to Cresta from the sale of
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televisions incorporating infringing tuners. Cresta’s expert witness, Dr. Button, does not attempt

to quantify such injury or to explain why quantification is not possible. See CX-1896C. In these

circumstances, no bond should be required. See Certain Printing and Imaging Devices, Inv. No.

337-TA-690, Initial Detennination at 456, 2010 WL 4789992, at *290 (Sept. 23, 2010) (adopted

as to bond determination, Comm’n Op. at 35 (Feb. 17, 2011). _ .

Moreover, as Dr. Vander Veen opines, Cresta,has not had any new wafers made for its

CTC7OXproduct since the third quaiteriof 2013. Given the lack of a market for the CTC7OX

series, I agree that no bond is required to protect Cresta from injury during the Presidential

review period. RX-1999C at Q/A 296. See Certain Rubber Antidegradants, Components

Thereof & Prods. Containing Same, Inv. No. 337-TA-533, Comm’n Op. at 39-40 (July 21,

2006) (Complainant failed to prove necessity of a bond). _

VIII. PUBLIC INTEREST

Section 337 mandates consideration of the effect of exclusion on (1) public health and

welfare; (2) competitive conditions in the U.S. economy; (3) U.S. production of articles that are

like or directly competitive with those that are the subject of the investigation; and (4) U.S.

consumers. 19 U.S.C. § 1337(d)(1). In general, relief under section 337 should be denied only

when the adverse effect on the public interest outweighs the interest in protecting the patent

holder. Certain Battery-Powered Ride-On Toy Vehicles, Inv. No. 337-TA-314, Comm’n Op. at

l 1. Such instances are rare in the history of the Commission. l I

Cresta seeks a LEO and a CDO against each Respondent. Cresta and Staff maintain that

there is no evidence of a significant negative effect on the U.S. market that would result from the

issuance of remedial orders in this Investigation. Staff notes that the U.S. demand could not be

met by Cresta but that other importers of non-infringing televisions couldmeet the demand, over
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time. Respondents say that due to the magnitude of the remedial orders sought, the public "

interest factors support a delay in the application of remedial orders. Staff says a six-month

delay in implementation of remedial orders would be appropriate; Respondents call for an eight

to 16 month delay.

A. Parties’ Positions

1. Public Health and Welfare "

Cresta maintains that remedial orders in this Investigation would not have a negative

effect on the public interest factors sufficient to override Cresta’s interest in protecting its

intellectual property. Cresta argues that the Commission has previously concluded that

televisions and television components ‘“are not the type of products that affect public health and

welfare?” CIB at 215 (citing and quoting Certain Digital Televisions & Certain Prods.

Containing Same & Methods of Using Same, Inv. No. 337-TA-617, Comm’n Op. at 15 (Apr. 23,

2009)). Cresta says that exclusion of certain environmentally friendly televisions and those

equipped to provide access to the disabled would cause no harm because there are many non

infringing altematives available. CIB at 215. _

Respondents assert that the requested exclusion order would remove from the U.S.

market a significant portion of environmentally-friendly televisions sets as well as televisions

equipped with advanced features for the disabled. RX-1676C at Q/A 172-79.

Staff maintains there would be no detrimental effect on public health and welfare. Staff

says non-Respondents’ televisions enhanced for use by disabled persons are available in the

marketplace. Staff also states that some of the televisions manufactured by Respondents do not

incorporate accused tuners, and that Respondents could shift their tuner design to avoid

infringement. SIB at 63. '
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2. Competitive Conditions in U.S. Economy

Cresta says there will be no harm to competitive conditions in the U.S. because the global

market, which has an ample supply, will adjust to expand the supply of non-infringing

televisions within the U.S., forestalling any contraction in the domestic supply or any significant

price increases. Cresta says Respondents Silicon Labs and Maxlinear also have a strong

economic incentive to design non-infringing television tuners. Cresta says that “Respondents

could alleviate any impact on domestic TV supply by negotiating and agreeing to a fair license to

the infringed patents.” CRB at 139-40.

Respondentsstate that entry of remedialorders in this Investigationwould affect - of

the U.S.marketfor flatpaneltelevisions,amountingto — in annualrevenue,andwould

be unprecedented. They assert that exclusion and cease and desist orders would significantly

reduce the supply of television tuners and televisions, and that such products cannot be replaced

with suitable alternatives within a commercially reasonable time. Respondents predict reduced

supply, decreased choice for consumers, and higher prices. RX-1676C at Q/A 28-30.

Respondents assert that the supply of flat panel televisions to U.S. consumers would be

affected for a period of eight to 16 months. RX-1676C at Q/A 69-70; Tr. at l172:2-1176114.

Respondents state that domestic providers of over-the-top (“OTT”) and online video distributors

(“OVD”) content would be adversely affected. Such technology imiovators would be affected by

reduced distribution charmels and sales opportunities, Respondents say. Respondents also point

to hann to their “hundreds of employees across the United States.” RIB at 236. Respondents

state that Cr_e_st_a’sestimate of the time it would take to replace infringing products with non

infringing;tuners is speculative and unrealistic, given the magnitude of the requested exclusion.

order. RRB at 134.
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Staff says that the vast majority of Respondents’ products are accused products. In 2013,

Staff continues, those products represented a - share by 'Lu1itvolume of the U.S. flat panel

televisionmarket and a - shareof the market measuredby sales. Nevertheless,Staff says that

there is no evidence that a LEO will force any significant, long-term changes in the U.S. market.

Staff says that temporary effects on certain market segments, such as video content providers,

does not necessarily indicate an adverse impact, under Commission precedent. Staff notes the

availability of suitable alternatives in the U.S. market, but says a delay in implementation of

remedial orders would be necessary. SIB at 64. _

3. U.S. Production of Competitive Articles

Cresta asserts that remedial orders could have a positive impact on U.S. production of

televisions and television tuners. Cresta identifies Element Electronics as a domestic competitor

in the television market that would be encouraged by issuance of remedial orders to increase

production. Cresta says its own tuners could be used to the extent non-Respondent tuners are

redirected into televisions destined for the U.S. market. CRB at 141.

Respondents state that remedial orders would have a limited impact on domestic

production. Respondents point out that Cresta has no manufacturing facilities in the U.S. and

has, in any event, not produced any Wafers since the third quarter of 2013. Respondents also

note that the consent order in Investigation No. 917 precludes the importation of Cresta silicon

tuners into the United States. RIB at 237-38.

" Staff says that increased domestic competition is unlikely to result from the issuance of

remedial orders. Staff says Cresta’s assertions concerning the benefit to domestic manufacturers

is speculative and notes that Cresta itself is poorly situated to take competitive advantage of any

change in market conditions resulting from remedial orders in this Investigation. SIB at 6.5-66.
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4. U.S. Consumers

Cresta maintains that American consumers wouldcontinue to have a large array of non

Respondent televisions available in the marketplace, and that non-Respondents such as Sony and

Funai will fill any gap in high-end television products. CIB at 221; CX-1896C at Q/A 155.

Cresta says Respondents’ large-screen televisions, smart televisions and 3-Dtelevisions accotmt

for a relatively small segment of the U.S. market and exclusion of Respondents’ models would

have minimal impact. CIB at 222; CX-1896C at Q/A 167, 169, 171. Cresta also notes that

consumers increasingly rely on devices other than televisions for viewing video’content. CIB at

223; CX-1896C at Q/A 179. - _

Respondents reiterate their arguments that exclusion of Respondents’ products would

result in reduced supply and higher prices, as well as adversely affect related industries that

create content for Respondents’ televisions. RIB at 236; RX-1676C at Q/A 121-45.

Staff states that any market disruption due to issuance of remedial orders would be

temporary and could be ameliorated by delaying implementation of the orders. SIB at 66. Staff

responds to Respondents’ argument that warranty, repair and replacement parts might be

unavailable by noting that the remedy could be tailored to address this concern. Id. Specifically,

remedial orders could be mitigated by allowing for the importation of certain repair and

replacement parts, Staff says. Id. ‘

B. Recommendation - '

Theeffectof exclusionorderson sucha largesegmentof the televisionmarket

1 theUnitedstarescouldbesignificantin
the short tenn. See Tr. at 127121-8, 1176224-117715. Accordingly, based on the factors set forth

below, I recommend that remedial orders be issued that ameliorate the potential disruption for
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consumers by delaying implementation of a LEO and CDO for a period of 12 months. The

length of the delay is mandated by the scope of the excluded items but also takes into account the

anticipated rapidity of the response by the television industry. i i

1. Public Health and Welfare .

Respondents do not demonstrate any significant impact on public health and Welfarethat

would result from remedial orders in this Investigation. Even if televisions were deemed

essential to public health and safety, the typical U.S. household already has multiple televisions.

CX-1896C at Q/A 64; Sub-segments of the television market that arguably affect public health

and welfare can be served by existing non-infringing units or by replacing infringing products

over a period of several months. This category includes television devices to accommodate the

needs of disabled persons, as well as environmentally-friendly televisions. See CX-1896C at

Q/A 65-67. The demand for such products could be met by non-Respondents and others,

including Respondents using available non-infringing tuners. See infra.

2. Competitive Conditions in U.S. Economy

I agree with Respondents that LEOs and CDOs could significantly affect the availability

and pricelof television ttmers and products in the United States in the short term, but I find that

such products can be replaced within a commercially reasonable period of time. Tr. at 1270:5

15. In the event that remedial orders are entered, the marketplace will begin to respond

immediately to supply replacements for the infringing products. Tr. at 1271124-1272117. Due to

a decline in global sales, there is an unutilized capacity oftelevisions that could be directed to the

U.S. market in a commercially reasonable period of time. Such products are already in supply

pipelines. Id. at l273:2-1275211; CX-1896C at Q/A 15, 103-05. Similarly, some non

Respondents have the capacity to manufacture between 50- and 100- million non-infringing
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tuners Withina three-month period, which is not actually a large volume of tuners. Tr. at 1279:1

14; CX-1896C at Q/A 139, 144. There would be no significant shortfall in the supply of

television tuners if an :LEO were to issue. CX-1896C at Q/A 146. 1 _

It is difficult to estimate the amount of time that would be necessary to overcome any

initial disruption to the television product supply in the short term. Cresta’s expert witness

estimated that it would take “a relatively small number of months” to replace a major portion of

the excluded units. Tr. at 1276117-25, 127815-8..Respondents call for an eight to 16 month

delay. The recommended delay of 12 months appears to be commercially reasonable, based on

the evidence of record. In part, the reason that replacement products could be obtained within

this period is that there are several non-Respondent competitors already in the market. Non

Respondent television tuner integrated circuit producers have established relationships with

fabless tuner producers who already work on similar products. Tr. at 1279:22-12; CX-1896C at

Q/A 117-31. 1 i

The high value of the market represented by Respondents’ television products in the

United States will motivate non-infringing competitors as well as Respondents to replace

excluded products promptly. Tr. at 1281112-7;see CX-1896C at Q/A 68-70, 105-116, 132-133.

1 cc asI agree with Cresta s expert that the market will do things as rapidly as it takes to make money.

Tr. at 1283. For this reason, prices for televisions will not increase significantly, and “there’s

certainly not going to be a denial of choice.” Id. at 1282:6-7, 1283:4-1 1; see CX-1896C at Q/A

75-102. '

3. U.S. Production of Competitive Articles

It is unlikely that an exclusion order would lead to anincrease in the domestic production

of television tuners. Cresta does not demonstrate that there is a domestic manufacturer who
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could compete meaningfully for a share of the U.S. market, or that foreign manufacturers would

shift their operations here. Tr. at 1183:l9-1184:3-16. None of the Respondents produces its

product in the United States or relies significantly on iothers who do. CX-1896C at Q/A 160.

Cresta cannot simply step into the market given that it does not currently have a marketable

tuner. The Consent Order in Investigation No. 337-TA-.917would be an additional obstacle not

faced by Crestais competitors. Tr. at 1183:5-18. '

4. U.S. Consumers i 

For the reasons indicated above, it is likely that any temporary disruption in the television

market will be addressed by non-infringing competitors within a commercially reasonable

period, minimizing any increase in prices or reduction in the choice of television products

available to the U.S. consmner. CX-1896C at Q/A 165-74, 183. As stated by Cresta’s expert,

“in any reasonable scenario, Respondents would not lose their total U.S. sales volume, and non

respondents could fill the remaining gap relatively quickly.” CX-1896C at Q/A 155.

IX. MATTERS NOT DISCUSSED

This Initial Determination’s failure to discuss any matter raised by the parties, or any

portion of the record, does not indicate that it has not been considered. Rather, any such

'matter(s) or portion(s) of the record has/have been detennined to be irrelevant, immaterial or

meritless. Arguments made on brief which iwereotherwise unsupported by record evidence or

- legal precedent have been accorded no weight. _

X. CONCLUSIONS OF LAW .

1. The Commission has subject matter jurisdiction, in rem jurisdiction,-and inpersonam

t jurisdiction“ I , . ' . ‘ I Q

2. There has been an importation into the United States, sale for importation, or sale
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within the United States after importation of certain television receivers and television tuners by

Respondents Silicon Labs and MaXLinearand certain television sets by Respondents Samsung,

Sharp, VIZIO, SIO/Hon Hai, TPV,.and Wistron. ' 3 ' i

3. No domestic industry exists in the United States pursuant to Section 337(a)(2) with

respect to the ’585 patent or the ’792 patent.

4. Certain Silicon Labs television tuners infringe claims 1, 2, and 3 of the ’585 patent.

5. Certain Samsung, LG, and VIZIO televisions incorporating Silicon Labs tuners

infringe claims 1, 2, and 3 of the ’585 patent.

6. Certain MaxLinear television timers infringe claims 1, 2, 3, 10, 12 and 13 of the ’585

patent. '

7. Certain Samsung and VIZIO televisions incorporating MaxLinear television tuners

infringe claims 1, 2, 3, 10, 12 and 13 ofthe ‘S85 patent.

8. No accused Silicon Labs television tuners have been shown to infringe any asserted

claim of the ’792 patent.

9. No Samstmg, LG, and VIZIO televisions incorporating Silicon Labs tuners have been

shown to infringe any asserted claim of the ’792 patent.

10. Certain MaxLinear television tuners infringe claims 1, 2, 3, 7, 8, 25 and 26 ofthe

’792 patent. 

11. Certain Samsung and VIZIO televisions incorporating MaxLinear television tuners

infringe claims 1, 2, 3, 7, 8, 25 and 26 ofthe ’792 patent. 

12. Claims 1 and,2 of the ’585 patent are invalid pursuant to 35 U.S.C. § 102.

13. Claim 3 of the ’585 patent is invalid pursuant to,35 U.S.C. § 103. " ,

14. Claims 10, 11, and 12 of the ’585 patent have not been shown to be invalid pursuant
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to 35 U.S.C. § 103.

15. Claims 1, 2, 3, 4, 7, 8, 10, 11, 12, 25, 26, and 27 ofthe ’792 patent are invalid

pursuant to 35 U.S.C. § 102. ' 

16. There is no violation of Section 337 with respect to the ’585 patent or the ’792 patent

XI. INITIAL DETERMINATION AND RECOMMENDED DETERMINATION .

Based on the foregoing, and the record as a whole, it is my Final Initial Determination

that there is no violation of Section 337 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1337

in the importation into the United States, the sale for importation, or the sale within the United

States afler importation of certain television sets, television receivers, television tuners, and

components thereof in connection with U.S. Patent No. 7,075,585 or U.S. Patent No. 7,265,792.

I hereby CERTIFY to the Cormnissionmy Final Initial and Recommended

Detenninations together with the record consisting of the exhibits admitted into evidence. The

pleadings of the parties filed with the Secretary, and the transcript of the pre-hearing conference

and the hearing, as well as other exhibits, are not certified, since they are already in the

Comrnission’s possession in accordance with Commission rules.

It is further ORDERED that:

In accordance with Commission Rule 210.39, all material heretofore marked in camera

because of business, financial and marketing data found by the administrative law judge to be

cognizable as confidential business information under Commission Rule 201.6(a), is to be given

in camera treatment continuing after the date this Investigation is terminated.
' l

The initial detennination portion of the Final Initial and Recommended Determination,

issued pursuant to Connnission Rule 210.42(a)(1)(i), shall become the determination of the

Commission sixty (60) days after the service thereof, unless the Connnission, within that period,
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shall have ordered its review of certain issues therein, or by order, has changed the effective date

of the initial determination portion. If the Commission determines that there is a violation of l9

U.S.C. § l337(a)(l), the recommended determination portion, issued pursuant to Commission ‘

Rule 2l0.42(a)(l )(ii), will be considered by the Commission in reaching a determination on

remedy and bonding pursuant to Commission Rule 21O.5O(a).

Within ten (10) days of the date of this Initial Determination, Complainant and

Respondents shall each submit to the Office of Administrative Law Judges a statement as to

whether or not they seek to have any portion of this document deleted from the public version.

Respondents shall submit a joint statement regarding confidential business information.

Complainant and Respondents shall attach to their submissions a copy of this document with red

brackets indicating any portion asserted to contain confidential business information, and the

submissions shall include an index identifying the pages of this document where proposed

redactions are located. The parties’ submissions concerning the public version of this document

need not be filed with the Commission Secretary but shall be subrnitted by both e~mailand paper

copy to the Administrative Law Judge pursuant to Ground Rule 1.3.

SO ORDERED.

Dee Lord
Administrative Law Judge
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