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Order No. 20

I.' Background '

Previously, respondents Valeo North America, Inc. and Delmex de Juarez S. de R.L. de

C.V. (collectively, “Valeo”) filed a motion seeking to strike portions of the initial expert report

of William O. Kerr. Motion Docket No. 964-019. Complainant Trico Products Corporation

(“Trico”) opposed the motion. Order N0. 17 granted that motion in part.

Previously, Trico filed a motion to strike respondents’ expert testimony relating to certain

prior art and to preclude the advancement of any contentions relating thereto. Motion Docket

No. 964-024. Qrder No. 19 granted that motion in part.

I Valeo filed eight additional motions to strike. Trico opposed each of them. The eight

additional motions are ruled upon below. Trico filed three additional motions to strike. Valeo

opposed each of them. The additional motions are ruled upon below.1

1In addition, Valeo filed 22 motions in limine (docketed within one motion), and Trico filed l0
motions in limine (each docketed separately, and each combined with a high priority objection).
The motions in limine are not addressed in this order. ,



II. Valeo’s Motions ‘

Valeo’s Motion to Strike Portions of the Direct Witness Statement of Daniel Ehde

(Motion Docket No. 964-29) is denied. It has not been shown that the witness statement contains

impermissible opinion testimony. _

r Valeo’s Motion to Strike Portions of the Direct Witness Statement of Kyle Moll

(Motion Docket No. 964-30) is denied; It has not been shown that the witness statement contains

impermissible opinion testimony. ' .

. Valeo’s Motion t_oStrike Portions of the Direct Witness Statement of James Croston

(Motion Docket No. 964-31) is denied. It has not been shown that the witness statement contains

impermissible opiniontestimonyj The weight to be accorded the testimony at issue has yet to be

decided. In any event, Trico will not be permitted to introduce documents through the testimony

of this witness if they were not marked as exhibits and cited in his testimony (see, e.g., Ground

Rule _8.a)or if they have been otherwise excluded. 7

F Valeo’s Motion to Strike Portions of the Direct Witness Statement of Paul Wozniak

(Motion Docket No. 964-32) is denied. It has not been.shown that the witness statement contains

impermissible opinion testimony. The weight to be accorded the testimony at issue has yet to be

decided. In any event,"Trico will not be permitted to introduce documents through the testimony

of this Witness if they were not marked as exhibits and cited in his testimony (see, e.g., Ground

Rule 8.a) or if they have been otherwise excluded. '

; Valeo’s Motion to Strike Portions of the Direct Witness Statement of William O.

Kerr (Motion Docket No. 964-33) is granted in part. Dr. Kerr’s testimony must confonn to the

rulings contained in Order No. l7. Trico indicated in its opposition that in view of Order No. 17,

it would prepare a revised witness statement, and would offer the witness for deposition.
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, Valeo’s Motion to Strike Portions of the Direct Witness Statement of Gregory ‘Davis

(Motion Docket No. 964-34) is denied. Nevertheless, it should be understood that Dr. Davis’s

expert reports will not be accepted as evidence.2 Nor does it appear that Trico seeks to have

them received as evidence. Thus, any specific.documents or items referenced in the reports

would have to be moved into evidence as exhibits, if Trico seeks to have them considered as

evidence. ' ' \

With respect to the figures or images at issue, they would have to be marked and offered

as documentary or demonstrative exhibits, as appropriate, in order for them to be cited in the

Final Initial Determination.

Valeo’s Motion to Strike Portions of the Direct Witness Statement of Adriaan

Swanepoel (Motion Docket No. 964-36) is denied. It has not been shown that the witness

statement contains impermissible testimony.

I Valeo’s Motion to Strike Portions of the Rebuttal Witness Statement of Gregory

Davis (Motion Docket No. 964-37) is granted in part. Q/A 38-41 are stricken. Dr. Trumper will

have been accepted or rejected as an expert before Dr. Davis’s rebuttal witness statement is

offered.

III. Trico’s Motions 

Tric0’s Motion to Strike Certain Portions of Respondents’ Witness Statement of

Didier Dimur (RX-0131C) (Motion Docket No. 964-38) is granted in part. The testimony and

2It is not uncommon for parties, especially opposing parties, to seek the receipt of an expert
report into the hearing record, when the report was used during cross-examination of the author.
The rationale for offering the report is ease of subsequent reference by reviewing bodies. The
pending motion to strike addresses a different situation.
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exhibits are excluded only insofar as they refer to, or contain, materials excluded by Order No.

19at3. "

Trico’s Motion to Strike Certain Portions of Respondents’ Witness Statements of

David L. Trumper (RX-0120C) (Motion Docket No. 964-39) is granted in part. The motion

addresses five issues, enumerated A through E.

The motion is denied with respect to part A. p

The motion is granted with respect to parts B and C only insofar as the testimony and

exhibits at issue may refer to, or contain, materials excluded by Order No. l9 at 3. x

The motion is denied with respect to part D. '

l The motion is granted with respect to part E as follows; Q/A 54 is stricken only to the

extent that the answer refers to proposed exhibit RX-0090C. Q/!A171 is stricken only to the

extent that the answer refers to proposed exhibit RX-0089C (i.e., the last sentence of the answer

and its citation). The briefing shows that those confidential exhibits from another investigation

will not be admitted into evidence, and the stricken testimony at issue would be accorded no '

weight even if the proposed exhibits were admitted.

Trico’s Motion to Strike Certain Portions of Respondents’ Witness Statement of

Pascal Vacher (RX-0130C) (Motion Docket No. 964-40) is granted in part._The testimony and

exhibits at issue are stricken only insofar as they may refer to, or contain, materials excluded by .

Order No. 19 at 3.

IV. Concerning the Designation of Confidential Business Information

The briefing on the motions to strike, particularly the bracketing to show portions of the

motions and oppositions alleged to contain confidential business information (see Ground Rule
. \

5.m), contains overly broad designation of confidential business information. The administrative
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lawjudge does not anticipate treating much of the bracketed information as confidential business

information, including: _ 

0 the names of cities in which the parties are publicly known to be located; ”

0 ‘ the names of dictionaries or any other materials used to support proposed claim
constructions; . 

0 any proposed claim construction;

0 the educational or work histories of expert Witnesses;

0 quotations from asserted patents;

0 the title of alleged prior art, or any text or illustrations contained in that art; and

0 the names of documents that may contain confidential business information if those
names do not themselves reveal confidential business information.

It appears from the declarations submitted by the parties that to some extent the excessive

use of brackets may be due to the parties being unsure of one another’s claims concerning

confidentiality. The parties may also erroneously believe that if they cite to the name, title or

exhibit number of a document, everything within the document will automatically be

declassified. V . '

During the scheduled evidentiary hearing, the administrative law judge will require the

parties’ assistance in determining which portions of the transcript are properly to be designated

as confidential. The administrative law judge will also require the parties to assist in the

preparation of the public version of the final initial determination on violation. Accordingly, the

parties are to meet and to confer immediately concerning the issueof the scope of confidential

business information.
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So ordered.

Iesuedz April 20, 2016

1

David P. Shaw
Administrative ‘Law Judge
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