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Pursuant to Commission Rules 210.21 and 210.18 and for good cause shown,

Complainant United States Steel Corporation’s claim based on section 337(a)(1)(A)(iii) of the

Tariff Act of 1930, as amended, is hereby dismissed. 19 u.s.c. § 1337(a)(1)(A)(iii); 19 C.F.R. §

210.21; 19 C.F.R. § 210.18.

I. PREFACE

This brief preface is for the non-lawyer. The decision that follows is unusually

complicated. It involves several different laws and legal principles that are familiar to lawyers

but not to people untrained in the law. This preface backs off the legal technicalities

momentarily to provide a broad view, in plain language, of the problem addressed in this

decision and the reason it is so difficult.

For many years, the United States steel industry has complained of unfair trade practices

by manufacturers of Chinese steel. While such practices have resulted in the imposition of high

tariffs on certain Chinese steel products, U.S. Steel seeks additional remedies. The complaint by

U.S. Steel in this case attempts to use section 337 of the Tariff Act of 1930 to block all Chinese



carbon and alloy steel from coming into the United States. One of the grounds that U.S. Steel

relies on is the allegation that the Chinese steel industry violates U.S. antitrust laws.

The parties accused of antitrust violations; who are the manufacturers of Chinese steel,

have moved to dismiss the complaint. They say that the Chinese steel industry has not violated

the antitrust laws as those laws have been interpreted and applied for the past 30 or 40 years by

United States courts. Under antitrust law as currently applied in federal courts, it has become

very difficult for a private party like U.S. Steel to bring an antitrust suit against its competitors.

Steel accepts this but says the law under section 337 should be different than in federal

courts. The dispute between U.S. Steel and the Chinese steel industry shows the conflict

between section 337, which is intended to protect American industry from unfair competition,

and U.S. antitrust laws, which are intended to promote competition for the benefit of consumers,

even if such competition hanns competitors. l

The decision below concludes that the antitrust law that applies in federal courts must be

applied in the same way under section 337. This result is required by the decisions of the United

States Court of Appeals for the Federal Circuit, which are binding under section 337. Under the

reasoning of these decisions, U.S. Steel’s antitrust complaint against the Chinese steel industry

cannot continue.

Anyone who reads this decision should understand that ending the antitrust claim does

not overlook or minimalize U.S. Steel’s grievances. The decision results from the process for

resolving legal disputes, which involves finding applicable law and applying it to the facts

presented by the parties. Having tried diligently for an extended period of time to do just that—

find the applicable law and apply it to the facts~my conclusion is that section 337 as it stands
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cannot provide the relief that U.S. Steel is seeking. Those with the power to change the laws can

bring about a different result; my job is to apply the law faithfully, as I find it.

ll. BACKGROUND

In response to a complaint filed by United States Steel Corporation (“U.S. Steel”), the

Commission instituted this investigation to determine, inter alia, Whetherthere is a violation of

section 337(a)(1)(A)(iii) in the importation, the sale for importation, and the sale within the U.S.

after importation of certain carbon and alloy steel products by reason of a “conspiracy to fix

prices and control output and export volumes, the threat or effect of Whichis to restrain or

monopolize trade and commerce in the United States.” 81 Fed. Reg. 35381-82 (2016); Notice of

Investigation (May 26, 2016) at 2.1 Naming numerous Chinese steel manufacturers and

distributors as respondents, U.S. Steel’s amended complaint alleges that the accused

manufacturers through “their cartel, the China Iron and Steel Association (‘CISA’) . . . conspire

to control raw material input prices, share cost and capacity infonnation, and regulate production

and prices for steel products exported to the United States.” Amended Complaint at fll3.2 The .

amended complaint further alleges that these manufacturing respondents (“Respondents”) “share

production schedules and time the release of products across multiple companies” in order to

“flood the U.S. market and destroy competitors.” Id According to the amended complaint,

“Chinese manufacturers routinely sell their products at less than fair value.” Id. at 1]89. Further,

the amended complaint alleges, Respondents “continue to build new plants and export more

steel, further adding to the steel glut in both the global and U.S. markets.” Id. at $ 90.

1The Commission also instituted this investigation to determine whether there is a violation of
section 337 by reason of misappropriation and use of trade secrets or false designation of origin
or manufacturer. 81 Fed. Reg. 35381-82 (2016); Notice of Investigation (May 26, 2016) at 2.

2The accused Chinese steel manufacturers are identified in {HIl8-59 of the Amended Complaint.
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U.S. Steel maintains that Respondents’ sharing of information, “irrational” coordination

of production, and controlling prices and production “while wielding the Chinese state as a

weapon against dissenters,” constitute a “per se violation of the Sherman Act” because these

activities “inevitably destroy competition.” Id. at 1]99. According to U.S. Steel, Respondents’

unfair practices “have caused substantial injury to U.S. Steel’s domestic industry, resulting in

financial losses, job losses, production declines, market share declines, and other negative

effects,” and Respondents’ retention of excess capacity threatens “further substantial injury to

U.S. Steel’s domestic industry.” Id. at ‘,1218. U.S. Steel seeks, among other remedies, a general

exclusion order barring from entry into the United States “all unfairly traded Chinese steel

products that are manufactured abroad” and imported into the United States. ld. at 111]9, 249.

A. Suspension

On July 6, 2016, I suspended the investigation sua sponte pursuant to section 337(b)(3)

(19 U.S.C § l337(b)(3)) and Commission Rule 210.23 (19 C.F.R. § 210.23). Certain Carbon

and Alloy Steel Products, lnv. No. 337-TA-1002, Order. No. 19. The bases for the suspension

were that U.S. Steel’s complaint fell within the scope of section 337(b)(3), which provides that

the Commission may suspend an investigation in “a matter [that], in whole or in part, may come

within the purview” of the antidumping or countervailing duty laws, and the Department of

Commerce had not been notified of the complaint as required by the statute. Certain Carbon

and Alloy Steel Products, lnv. No. 337-TA-1002, Notice of Cormnission Decision at 2 (Aug. 5,

2016). On July 13, 2016, U.S. Steel filed a petition for review and, on July 14, 2016, Staff filed

a petition for review. Id.

On August 5, 2016, the Commission issued a notice reversing the suspension and

continuing the investigation. Id. at 1. In its subsequent opinion, the Commission took note of

Respondents’ argtunent that U.S. Steel’s allegations “are nothing more than antidumping claims
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and that the Commission should dismiss those claims for failure to state a claim upon which

relief can be granted,” but declined to hear that argument, stating, “If dismissal is appropriate on

the merits—not because of overlap with the antidumping and countervailing duty law, but

because the allegations fail to state a claim upon which relief can be granted—that argument

must be presented to the ALI for determination in the first instance.” Certain Carbon and Alloy

Steel Products, lnv. No. 337-TA-1002, Comm’n Op. at 14 (Aug. 16, 2016).

B. Respondents’ Motion

On August 26, 2016, Respondents filed a motion to terminate U.S. Steel’s antitrust claim

under 19 C.F.R. § 210.21. Motion Docket No. 1002-028 (“Motion” and “Mem. in Support”).

Respondents contend that U.S. Steel’s Amended Complaint does not satisfy antitrust pleading

requirements and must therefore be dismissed. Respondents state that the Complaint contains no

allegations of 1) below-cost pricing, 2) probability of later recoupment of losses, or 3) “antitrust

injury.” Mem. in Support at 2.3 With respect to item 1, Respondents assert that a “less than fair

value” price found by the Commerce Department under the antidumping laws does not satisfy

the requirement to show “below cost” pricing under the antitrust laws. With respect to item 2,

Respondents assert that the amended complaint fails to allege that any Respondent has the ability

to recoup alleged investments in below—costprices because of the glut of steel in the global

markets. Id. at 2. With respect to item 3, Respondents assert that U.S. Steel docs not allege

predatory pricing, 1'.e., “an injury that the antitrust laws were designed to remedy.” Id at 3.

3 On September 22, 2016, after Respondents’ filed their motion, U.S. Steel filed an Amended
Complaint correcting the name of one of the respondents. See Order No. 34 (Sep. 19, 2016) at 1.
As there is no substantive difference between the original Complaint and the Amended
Complaint, the parties’ arguments are fully applicable to the Amended Complaint.
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Respondents maintain that the amended complaint fails to allege a violation under the

antitrust laws, i.e., there is no per se violation based on the facts alleged, and that U.S. Steel has

failed to allege facts that would establish standing to sue under the antitrust laws. They maintain

that a complaint alleging a violation under section 1 of the Sherman Act must plead “both (1) an

agreement that hanns competition, and (2) injury to the plaintiff that flows from that harm to

competition.” Reply at 5. Respondents say the courts require “that a plaintiff plead and

demonstrate below cost pricing and a dangerous probability of recoupment” as the “substantive

harm to competition.” Id. at 5-9. Respondents say the failure to plead antitrust injury would be

grounds for dismissal in a district court and should be treated the same way under section 337.

Id. at 12. Respondents state that a motion to dismiss at the pleading stage is appropriate under

Commission Rule 21O.21(a)and reflects the Commission’s practice.

C. U.S. Steel’s Opposition

U.S. Steel maintains that the Commissi0n’s decision to institute this investigation

precludes any inquiry under Commission Rule 210.21(a) as to the sufficiency of the complaint

without “discovery” or some “intervening events or information.’~’dpp. at 1, 6. U.S. Steel says

Respondents are attempting to re-litigate the merits of the Commission’s decision to institute the

investigation. Id. at 6. U.S. Stecl further argues that price fixing is per se illegal under section 1

of the Sherman Act, and that a complainant does not need to show antitrust injury to prevail

under that provision. U.S. Steel says only section 4 ofthe Clayton Act (15 U.S.C. § 15) requires

a showing of antitrust injury and that section 1 of the Sherman Act on its face contains no such

requirement. Opp. at 23. U.S. Steel contends that predatory pricing does not need to be alleged

under section 1. Opp. at l6—18.

U.S. Steel contends that it can bring this action because section 337 is “a trade statute,”

U.S. Steel is not seeking ‘general antitrust damages,’ and the requirements of section 4 of the
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Clayton Act therefore do not apply. Opp. at 23. Section 337, U.S. Steel points out, does not

contain “the relevant phrase in Section 4 of the Clayton Act (‘injured . . . by reason of anything

forbidden in the antitrust laws”) interpreted by the Supreme Court under the rubric ‘antitrust

injury.’” Id. at 23-24. “The only ‘injury’ required to prevail under Section 3437is the threat,

actual destruction, or ‘substantial injur[y]’ to an industry in the United States,” U.S. Steel says.

Id. U.S. Steel argues that section 337 is akin to section 5 of the FTC Act, citing the FTC’s power

“to define and proscribe an unfair competitive practice, even though the practice does not

infringe either the letter or the spirit of lhe antitrust laws.” Id. at 25 (citing FTC v. Sperry &

Hutchinson C0., 405 U.S. 233, 239 (1972)).

D. Staff’ s Response

Staff says Commission Rule 210.21 does not permit termination based on a legally

insufficient pleading and that a motion for summary determination under Commission Rule

210.18 is required. Staff Resp. at 21. Staff states that Commission decisions “have sometimes”

relied upon that rule “to terminate certain claims that cannot succeed as a matter of law,” but

questions whether termination can be ordered here. Staff Resp. at 3. Staff asserts that when

interpreting section 33.7(a)(l)(A), “the Commission looks for guidance to antitrust principles

applied in federal courts, although it does not necessarily adopt all analogous caselaw.” la’. at 3.

Staff says dismissal of the complaint is not warranted because the complaint alleges aper se

violation of the Sherman Act. Id at 8. Staff asserts that predatory pricing is not necessarily

required to show violation of the Sherman Act, “although predatory pricing may be required to

showiantitrusl injury under certain circumstances.” Id. at 9 (emphasis in original).

Staff urges the Commission to adopt an antitrust injury requirement for private

complainants as a matter of policy. Id at 13-20. Staff concludes, however, that the failure to

plead antitrust injury, even if antitrust injury were required, would not warrant dismissal here,
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because Respondents have not eliminated the possibility that U.S. Steel could allege facts that

would establish predatory pricing and/or recoupment “in the future.” Id at 22.

III. DISCUSSION

_A.Under Section 337(a)(1)(A) a complainant must allege standing to state a claim.

The question is whether U.S. Steel is required to show antitrust standing in order to state

a claim under section 337(a)(l)(A). The first place to look for the answer is in the statute.

Section 337 provides in pertinent part:

(a) Unlawful activities; covered industries; definitions

(1) Subject to paragraph (2), the following are unlawful, and when
found by the Commission to exist shall be dealt with, in addition to any
other provisions of law, as provided in this section:

(A) Unfair methods of competition and unfair acts in the importation
of articles (other than articles provided for in subparagraphs (B), (C) (D),
and (E)) into the United States, or in the sale of such articles by the
owner, importer, or consignee, the threat or effect of which is —

(i) to destroy or substantially injure an industry in the United
States;

(ii) to prevent the establishment of such an industry; or

(iii) to restrain or monopolize trade and commerce in the United
States. '

As written, this provision makes unlawful “unfair methods of competition and unfair acts

in the importation of articles” into the United States “the threat or effect of which is,” inter alia,

“to restrain or monopolize trade and commerce in the United States.” The statute

unambiguously sets forth two requirements: the first is an unfair trade practice; the second is an

effect or threatened effect of that practice. The Federal Circuit has recognized that allegations of

unfair acts and of injury resulting from such acts are separate and independent requirements

under section 337, and always have been. “[S]ection 337 has consistently been interpreted to

contain a distinct injury requirement of independent proof.” Textron, Inc. v. ITC, 753 F.2d 1019,
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1028 (Fed. Cir. 1985); see also id. at 1029 (“Congress has never altered the statute’s injury

requirement.”) (discussing the Trade Act of 1974).

Tracking the statute results in some confusion in this case, because a plaintiff alleging

unfair trade practices based on antitrust law may claim, as U.S. Steel does, that an illegal

restraint of trade under the Sherman Act is both the unfair trade practice and the effect of that

practice. Alleging an illegal restraint of trade is sufficient to state a claim that meets the threat or

effect prong of the statute; section 337(a)(1)(A)(iii) so provides on its face. But alleging a

restraint of trade is not by itself sufficient to state a claim that meets the unfair trade practice

prong of the statute. Section 337 does not state that a restraint of trade under the Sherman Act is

an unfair method of competition or unfair act. It must be detemqined in this case, as in every

case under section 337 (a)(1)(A), whether the allegations of the complaint describe an unfair

trade practice. To make that determination, as discussed below, section 337 looks to federal law,

either federal common law or federal statutory law. Tianrui Group C0. Ltd. v. ITC, 661 F.3d

1322, 1327-28 (Fed. Cir. 2011).

Tianrui involved alleged misappropriation of trade secrets. The Federal Circuit construed

section 337(a)(l)(A)—the same provision under WhichU.S. Steel claims relief in this

investigation. A preliminary issue was the choice of law to be applied in proceedings under

section 337(a)(l)(A). The Circuit held that “a uniform federal standard should apply,” rather

than any state law. 661 F.3d at 1327. “Thc question under section 337 is . . . Whether goods /

imported from abroad should be excluded because of a violation of the congressional policy of

protecting domestic industries from unfair competition, which is a distinctly federal concern as to

which Congress has created a federal remedy.” Id. at 1327. In this context, the Federal Circuit

held, “the case for applying a federal rule of decision is particularly strong.” Id. Opining
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specifically on section 337(a)(1)(A), the Circuit stated, “[T]he nonstatutory unfair competition

provision in section 337 falls comfortably into both of the categories that have been described as

calling for the application of federal common lawéinstances in which ‘a federal rule of decision

is ‘necessary to protect uniquely federal interests,’ . . . and those in which Congress has given the

courts the power to develop substantive law.”’ Id. (citations ornitted).4

The Circuit in Tianrui then considered whether section 337(a)(1)(A) confers jurisdiction

on the Commission to remedy trade secret misappropriation occurring overseas. The Circuit

reviewed section 337 and its legislative history, noting that the Commission has “broad authority

to investigate acts of unfair competition with respect to goods imported into this country.” Id. at

1331. The Court found that the Com.rnission’s authority extends to acts overseas but that its

authority “cannot be used to circumvent express congressional limitations on the scope of

substantive” federal law. Id. at 1333. Thus, where a “parallel federal civil statute regulating

trade secret protection” exists, that civil statute limits the Con1mission’s authority. Id

Following the analysis in 1/’ianrui here, the limitations on private antitrust litigants must apply

under section 337 as they do in federal courts.

Under federal antitrust law, it is firmly established that a private complainant must show

antitrust standing. U.S. Steel has not alleged that it has antitrust standing or the facts necessary

to establish antitrust standing and erroneously contends it need not have antitrust standing to

allege the unfair trade practice of restraining tradc. By claiming an illegal restraint of trade,

however, U.S. Steel merely satisfies the pleading requirements under the threat or effect prong of

4To an extent that may be unique among federal enactments, the development of antitrust law
has been left to the courts. From its inception, the Sherman Act has been treated as a “common
law statute.” Leegin Creative Leather Prod, Inc. v. PSKS, Inc, 551 U.S. 877, 899 (2007). “In
antitrust, the federal courts . . . act more as common-law courts than in other areas governed by
federal statute.” Ial (quoting Northwest Airlines, Inc. v. Transport Workers, 451 U.S. 77, 98 n.
42 (1981)).
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section 337(a)(1)(A)(iii), but it has not properly alleged that the practices complained of

constitute an unfair method of competition or unfair act under section 337(a)(1)(a). The unfair

trade practice prong requires standing to sue.

The Federal Circuit stated in Textron, “We cannot sustain . . . an interpretation of section

337, which would read the injury requirement entirely out of the statute Whenevera trademark is

found to be infringed.” Id. at 1028. This case presents the obverse situation but the result is the

same as in Texlronz I cannot sustain an interpretation of section 337 that reads the unfair trade

practices requirement entirely out of the statute whenever a monopoly or restraint of trade is

alleged.5

The Commission has not previously focused on standing in antitrust cases.6 U.S. Steel

and Staff cite certain antitrust cases that proceeded before the Commission in the late 1970s and

early 1980s.7 At the time the now decades-old antitrust cases were decided, however, it was not

yet clear that federal law delimits the unfair trade practices that can be alleged under section 337.

See Tianrui, 61 F.3d at 1322. Further, it was not yet clear that the 1974 amendments had

changed the nature of section 337 proceedings fundamentally. Before the amendments, the

5Because U.S. Steel has failed to allege properly the unfair trade practice element of an action
under section 337, it does not matter how much the practice complained of has resulted in harm.
Thus, U.S. Steel’s assertion that it satisfies section 337(a)(1)(A)(i) as well as (A)(iii) does not
change the analysis. Opp. at 10.

6In patent infringement cases, the Commission consistently has applied the standing requirement
established by the federal courts. See Certain Catalyst Components and Catalystsfor the
Polymerization 0fOlefins, Inv. No. 337-TA-307, Comm’n Op., 1990 WL 710614, at *15 (Jun.
18, 1990) (“[W]e see little basis for inferring a different standing ‘requirement under section 337
than the courts have established in patent infringement cases”).

7E.g., Certain WeldedStainless Steel Pipe and Tube, Inv. No. 337-TA-29, Comm’n
Determination, 1978 WL 50692 (Feb. 1,978);Certain Airtight Cast-Iron Stoves, Inv. No. 337
TA-69, Comm’n Op., 1980 WL 41970 (Dec. 31, 1980); Chicory R001-Crude and Unpreparea’,
Inv. No. 337-TA-27, Comm’n Op., l977'WL 52430 (Mar. 30, 1977).

110



Commission functioned solely as an investigative body making recommendations on trade

matters to the President. See Norwegian Nitrogen Prod Co. v. United States, 288 U.S. 294, 318

(1933) (“What issues from the Tariff Commission as a report and recommendation to the

President, may be accepted, modified, or rejected”). After the amendments, the Commission

became a forum for the adjudication of private trade disputes. In particular, the Federal Circuit

has construed the addition in 1974 of section 337(0) as “a major change which reflects a

recognition that essentially private rights are being enforced in the proceeding.” Young

Engineers, Inc. v. ITC, 721 F.2d 1305, 1315 (Fed. Cir. 1983).};

YoungEngineers involved a patent infringement dispute tmder the pre-1988 amendment

language of section 337.9 YoungEngineers addressed an issue then of first impression: whether

a final judgment of a federal district court in prior patent litigation would be given resjudicata

effect Lmdersection 337. 721 F.2d at 1313. The patent infringement action had ended with a

dismissal with prejudice before trial. The patent owner subsequently sued the same respondent

under section 337. The respondent asserted that the 337 claim was barred by the district court

dismissal. Id. The Commission found that the 337 investigation was a different cause of action

than the district cotut case and allowed it to proceed. Id.

The Federal Circuit disagreed, saying “Some adaptation of claim preclusion appears

desirable, indeed necessary, in its application to administrative proceedings . . . .” Id. at 1315.

8 See also Norwegian Nitrogen, where the Supreme Court noted the difference between
administrative investigations and adjudications. “Whatever the appropriate label, the kind of
order that emerges from a hearing before a body with power to ordain is one that impinges upon
legal rights in a very different way from the report of a commission which merely investigates
and advises.” 288 U.S. at 318. “The traditionary forms of hearing appropriate to the one body
are unknown to the other.” Id.

9Before 1988, section 337 “set forth the same requirements for all unfair practices in import
trade, including the injury requirement?’ Tianrui, 661 F.3d at 1335.
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The court found that once a patent owner has “unsuccessfully attacked an alleged infringer for

the same infringing act in a prior court proceeding,” there is no reason to allow the same charge

to be alleged again at the ITC. Id. “The alleged infringer is burdened by the litigation before the

Commission as before a court,” the court stated. Id. “Moreover, if a second court proceeding

would be precluded, there seems no reason that the Commission must devote time and attention

to that matter.” Id

The Circuit acknowledged that a section 337 proceeding “is not purely private litigation

‘between the parties,’” but concluded that the nature of the action nevertheless is an adjudication

of private rights. Id. “Significantly,” the Circuit stated, “any detennination of unfair acts is

dependent upon the private rights between parties in the position of complainant and

respondent.” Id. Accordingly, consistent with section 337(0), the Circuit declined to

“effectively negate a significant defense which otherwise could be detenrrinative of private

rights.” Id. The court reasoned that if a prior court ruling found that the respondent had a legal

right to do “the act claimed to be infringing, there would be no legitimate basis for the

Commission’s finding that such acts are ‘unfair.”’ Id. at 1316. The Court stated that there is no

“overriding independent governmental interest which insulates the Government from private

defenses between parties.” Id. The Federal Circuit has applied YoungEngineers or recognized

its continued vitality in subsequent decisions. E.g., Vastfame Camera, Ltd v. ITC, 386 F.3d

1108, 1112 (Fed. Cir. 2004); Lannom Mfg. vi ITC, 799 F.2d 1572, 1579 (Fed. Cir. 1986).“)

10Citing Certain WeldedStainless Steel Pipe and Tube, 1nv.No. 337-TA-29, Comm’n Op., 1978
WL 50692, at *17-19 (Feb. 1978) (“Steel Pipe”), Staff contends, “With respect to private
complainants,'the Commission has not previously required a showing of antitrust injury.” Staff
Resp. at 15. As discussed herein, Steel Pipe was decided before the Federal Circuit in Young
Engineers explained that the 1974 amendments transformed practice under section 337 into an
adversarial model in which the rights of private parties are adjudicated.
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Based on Tianrui and YoungEngineers, the dispute between U.S. Steel and Respondents

in this case must be resolved using the same substantive law that governs federal antitrust

cases.“ The present investigation must be treated as a dispute between private parties; no proper

purpose is served by using different standards to decide the parties’ rights than would be used in

federal court. To prevent Respondents from raising U.S. Steel’s lack of antitrust standing would

deprive them of a defense, in violation of § 337(c).12

Current law and practice under section 337(a)(l)(A) conform to the requirement to show

standing. As noted above, the Commission consistently has approved termination of

investigations under section 337(a)(l)(B) Wherethe complainant fails to demonstrate standing.

See Certain Optical Disc Drives, Components Thereof and Products Containing the Same, Inv.

N0. 337- TA-897, Comm’n Op., at 5 (Jul. 6, 2015) (“Optical Disc”) (tenninating investigation

for lack of standing). AL] s have recognized standing as a requirement in cases of trade secret

misappropriation. Certain Activity Tracking Devices, Systems, and Components Thereofi Inv.

No. 337-TA-963 (“Tracking Devices”), Notice of Commission Determination (Aug. 23, 2016);

Certain Rubber Resins and Proeessesfiar Manufacturing Same, Inv. No. 337-TA-849 (“Rubber

“ U.S. Steel cites the 1955 statement in In re Von Clemm, 229 P.2d 441, 444 (C.C.P.A. 1955)
that “Congress intended to allow wide discretion in determining what practices are to be
regarded as unfair.” That statement predates Tianrui, YoungEngineers, and the 1974
amendments by a couple of decades. Under Tianrui, the Commission’s discretion cannot be
exercised in a way that conflicts with applicable federal law.

12U.S. Steel relies on statements from the legislative history that section 337 is “broad enough to
prevent every type and fonn of unfair practice.” Opp. at 26 (quoting 26-27 (quoting S. Rep. No.
67-595 at 3 (1922)). This statement cannot be construed to mean that Congress eliminated the
requirement that a complainant under section 337(a)(l)(A) demonstrate unfair trade practices in
accordance with federal law. See Corning Glass Works v. ITC, 799 F.2d 1559, 1572 n. 7 (Fed.
Cir. 1986) (statement found in legislative history “cannot be construed to mean that Congress
eliminated the separate injury inquiry in'§ 337 cases based on patent infringement”) (under pre
l988 statute). _
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Resins”), Comrn’n Op., 2014 WI. 7497801 (Feb. 26, 2014).“ There is no reason why showing

standing would be excused with respect to alleged antitrust violations when it is required with

respect to other types of unfair practices subject to section 337.

U.S. Steel and Staff propose that the Cornmission’s decision in Certain Airtight Cast-Iron

Stoves, Inv. No. 337-TA-69, Comm’n Op., 1980 WL 41970, at *4 (1980) (“Airtight”) is contrary

precedent. In Airtight, the Commission agreed with an AL] that there was no antitrust violation.

Id at *3. The Commission went on to state, in dictum, that section 337 was “generally modeled

after section 1 of the Sherman Antitrust Act.” Id at *3. The Commission noted that although it

“looks to the Sherman Act for guidance in its section 337 practice, it does not adopt all of the

analogous case law [because] . . . there are some differences in the wording of the two statutes.”

It is a significant stretch to read into this innocuous dictum the result advocated by U.S. Steel and

Staff——thatsection 1 of the Sherman Act alone defines the antitrust claims that are actionable

under section 337(a)(l)(A). In any event, there was precedent at the time holding that the

Sherman Act was not the sole reference point for the antitrust cause of action under section 337.

In Steel Pipe, the Commission held that certain activities were “predatory pricing schemes,” as

that term was understood under § 3 of the Robinson-Patman Act (not the Sherman Aet).l4

13In Tracking Devices, the detennination on standing was made initially in an order in the 963
investigation. Tracking Devices, Order No. 55, 2016 WL 2770225 (Apr. 27, 2016). The order
analyzed the standing question under federal common law, noting the Federal Circuit’s and the
Commission’s decisions in Tianrui, and cited the ALJ’s decision in Rubber Resins evaluating
standing in the context of trade secrets. Id. at *3 (citing Rubber Resins, Initial Determination,
2013 WL 4495127, at *26-27 (Jun. 17, 2013) (finding “that Complainant owns and has standing
to assert the . . . alleged trade secrets at issue in this investigation.”)). The portion of the AI.J’s
initial determination in Rubber Resins finding standing under § 337(a)(l)(A) was undisturbed by
the Commission on review. Rubber Resins, Comm’n Op., 2014 WL 7497801 at *44 (Feb. 26,
2014).

14The Commission stated: “Imports are protected from restraints in trade and commerce under
the Sherman, Wilson Tariff, and Clayton Acts as well as the Federal Trade Commission Act.”
Steel Pipe at *l8.
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Further, to the extent, if at all, that Airtight ’s statement that “the Commission looks to the

Sherman Act for guidance in its section 337 practice, [but] it does not adopt all of the analogous

case law,” Airtight at *3, conflicts with Tianrui and Young,Airtight has been superseded by the

Federal Circuit. 15 ‘

U.S. Steel also asserts that “the Commission has looked to interpretations of Section 5 of

the Federal Trade Commission Act, which—unlike Section 4 of the Clayton Act— has similar

language to Section 337.” Opp. at 25 (citing Steel Pipe at *l 8). This argument cannot stand up

to YoungEngineers. Whatever may have been the circumstances 30-odd years ago, section 337

as it exists today is an altogether different kind of statute than the FTC Act.

The FTC has far greater powers and resources under the FTC Act than the ITC has under

section 337. The FTC makes its own substantive rules regarding Lmfairpractices, under

authority given it by Congress. The ITC has never been given such poWer—an indication that it

does not create its own standards of faimess conceming trade practices, and instead uses the

standards established under federal law to adjudicate controversies between private parties, as

recognized in YoungEngineers.

The heart of the FTC’s enforcement authority is § 5 of the FTC Act (l5 U.S.C. §

45(a)(2)), which prohibits deceptive or unfair acts or practices in or affecting commerce. The

agency’s mission under § 5 of the FTC Act is to forbid any practices it deems unfair, as well to

enforce directly the Clayton Act and proscribe conduct that offends the Sherman Act. See 2

15Under section 337, Federal Circuit decisions are binding on the Commission. l9 U.S.C. §
l337(c) (“Any person adversely affected by a final determination of the Commission under
subsection (c), (e), (t), and (g), of this section may appeal such determination, Within 60 days
after thc determination becomes final, to the United States Court of Appeals for the Federal
Circuit for review in accordance with chapter 7 of Title 5.”).
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Areeda, 1]3()2c, at 16.16 The FTC has authority to issue substantive trade regulations and rules

“defining the scope of FTC Act § 5 as it applies to specific industry practices.” Id. at fl 302g, at

28.17 The FTC’s authority to declare activity unfair or monopolistic is independent of the

executive branch, although it coordinates its activities with the Antitrust Division of the

Department of Justice, as a matter of comity. Id. at 11302c, at 17.'8 The FTC has independent

litigating authority to initiate federal district court proceedings to enjoin violations of the FTC

Act and to obtain other equitable relief, such as restitution and disgorgement of ill-gotten gains.

15 u.s.c. § 53(b); Ramirez v. Dollar Phone Corp, 663 F. Supp. 2d 448, 472 (E.D.N.Y. 2009).”

There is no private right of action for violation of the FTC Act. 2 Areeda, 1]302e, at 19.

“The FTC Commissioners supervise a large staff of economists, lawyers, and other

professionals. They make general economic studies, respond to requests from business for

16For exposition of the powers encompassed within the FTC’s statutory authority, see FTC v.
Sperry & Hutchinson C0., 405 U.S. 233, 244 (1972).

17Congress conferred additional rulemaking authority on the FTC in 1975. See 2 Areeda, ‘,1
302g, at 29 (Under the FTC Act “the Commission may prescribe interpretive rules with respect
to unfair or deceptive acts or practices and may also define with specificity the acts or practices
that are unfair or deceptive”).

Ilowever, the FTC “‘alone is empowered to develop [an] enforcement policy best calculated to
achieve the ends contemplated by Congress and to allocate its available funds and personnel in
such a way as to execute its policy efficiently and eeonomical1y.”’ FTC v. Chemence, Inc, No.
16 CV 228, 2016 WL 3960492, at *3 (N.D. Ohio July 19, 2016) (quoting Moog Indus, Inc. v.
FTC, 355 U.S. 411, 413 (1958)).

18

19Notwithstanding its broad authority over unfair trade practices, even the FTC adheres to the
principles established under federal common law in its enforcement of the Sherman Act. ‘While
Section 5 may empower the Commission to pursue those activities which offend the ‘basic .
policies’ of the antitrust law, we do not believe that power should be used to reshape those
policies when they have been clearly expressed and circumscribed . . . .” 2 Areeda, fl 302h2, at
32 (quoting General Foods C0rp., 1'03F.T.C. 204 (1984)). It follows that the ITC, whose
authority in the area of antitrust is not commensurate with the FTC’s, should in any event
recognize the requirement for private parties to show standing in antitrust cases, a requirement
that has been “clearly expressed and circumscribed” by the courts.
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advice, and investigate and ‘prosecute’ offenses within the Commission’s jurisdiction, both on

their own motion and in response to complaints.” Id. at 1[302d, at 18. Critically, “[u]nlike the

courts, the [FTC] is not one or a few judges acting solely on a record made by a plaintiff and a

defendant. It is an elaborate institution of many lawyers, economists, researchers, and other

professionals. Its facilities for gathering facts about a particular respondent and a segment of the

economy are vastly superior to those of a court. The Comrnission’s specialized personnel

provide a capacity for in-depth probes far beyond that of the courts.” Id. at 11302h5, at 36.

In contrast, section 337 cases are investigations in name only: as discussed herein, an

investigation actually consists of adversarial proceedings. The record created by the private

parties before the AL] is the record reviewed by the Commission. 19 C.F.R. § 210.38. Under

section 337, there is no staff of economists, trade analysts, researchers, etc., to inform the ALJ or

the Commission on substantive issues of antitrust violation or remedy. 20 The ITC has no

independent litigating authority or substantive rulemaking authority, and its decisions regarding

exclusion are subject to an unreviewable Presidential veto. See 19 U.S.C. § 1337(j)(2).

Important practical and policy consequences flow from the fundamentally different

nature of actions under section 337 as compared to FTC actions, particularly where injunctive

relief is the contemplated remedy. In suits by the government, whether they are brought by the

20Only when it declines to institute an investigation is it necessary for the Connnission to state
reasons for the institution decision. 19 C.F.R. 210.10(c). In Calcium Panmthenatefiom Japan,
Inv. No. 603-TA-5, after having already instituted a preliminary investigation into antidumping
allegations tmder section 603, the Commission devoted significant resources to determine
whether to institute an investigation under section 337 based on the same allegations. Report on
Preliminary Investigation, USITC Pub. No. 1104 (Oct. 1980) at iiv. The 126-page report was
prepared by a commission investigative attorney, an international economist, and a commodity
industry analyst. Id. at second title page. Using federal antitrust law to analyze whether a claim
had been set forth, the report concluded that there was no evidence to support instituting an
investigation under section 337. Id. at ix. The Cormnission’s decision not to institute was
upheld by the Federal Circuit. Synlex Agribusiness, Inc. v. ITC, 659 F.2d 1038 (CCPA 1981).
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Justice Department or the FTC, there is some assurance that there has been “a responsible

filtering of the cases . . . something akin to prosecutorial discretion.” l2 Areeda, 11303e, at 59.

As Areeda argues, a “government suit is more likely . . . to reflect a thorough assessment of the

situation and dispassionate conclusions regarding the public interest.” Id.

Not so with an antitrust case brought by private parties seeking the remedies available

under section 337. “[T]he typical private plaintiff seeks apersonal and private gain or to

vindicate a purely private loss.” Id. In the adversarial setting, the standing requirement that

applies in federal antitrust suits ensures that private actions are grounded in hann flowing from

anticompetitive practices and do not simply strike at a competitor for the act of competing.

Requiring antitrust injury under section 337(a)(1)(A)(iii) therefore is consistent not only with

applicable law but with federal antitrust policy.

U.S. Steel’s complaint must be dismissed without further proceedings, as a matter of

established antitrust law. This conclusion has nothing to do with the Connnission’s jurisdiction

which plainly extends to antitrust violations, but rests on U.S. Steel’s failure to invoke the

Commission’s jurisdiction properly by failing to plead a claim on which relief can be granted.

B. Federal antitrust law requires that U.S. Steel show antitrust injury to establish
standing.

1. Antitrust injury

Standing is a requisite for private complainants in every type of lawsuit. Johnson v.

University Health Services, Ina, 161 F.3d 1334, 1338 (1lth Cir. 1998) (“Any cause of action,

whether created by statute or common law, is designed to protect a certain class of people from

certain types of injury.”). In an antitrust case standing is a “prerequisite for any private relief,”
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“the same as the one imposed as between private and public enforcement generally, even under

the common law.” 2 Areeda, 1 303(c)(3), at 61; 2A Areeda, 1]337b, at 111.2‘

ln an investigation under section 337, where damages are not at issue, to demonstrate

antitrust standing U.S. Steel must plead and prove (1) injuryiin fact to its business or property;

(2) that the injury is proximate, i.e., not too remote, and (3) that such injury is the kind that the

antitrust laws were intended to prevent and “‘flows from that which makes defendants’ acts

unlawful.” 2A Areeda, 1]335a, at 76-77 (quoting Brunswick Corp. v. Pueblo Bowl-O-Mat, Ina,

429 U.S. 477, 489 (1977)). Antitrust injury is not the harm that flows from lost sales due to a

c0mpetitor’s low prices. Atl. Richfield Co. v. USAPetroleum C0., 495 U.S. 328, 339-40 (1990)

(“ARCO”). Antitrust injury requires that the plaintiff be “adversely affected by an

anticompetitive aspect of the defendant’s conduct.” Id. at 339 (emphasis in original). The

standing requirement “ensures that the hann claimed by the plaintiff corresponds to the rationale

for finding a violation of the antitrust laws in the first place.” Id. at 342-43.

Antitrust injury is required Whether the complainant seeks damages or injunctive relief.

“The plaintiff seeking injunctive relief must generally meet all the [standing] requirements that

21Areeda is the leading treatise on antitrust law. See, e.g., Cascade Health Solutions v.
Peacehealth, 515 F.3d 883, 906 (9th Cir. 2007) (describing Areeda as the “leading treatise on
antitrust law”); Crimpers Promotions Inc., v. Home Box Ofifice,Incl, 724 F.2d 290, 293 (2d Cir.
1983) (same); Total Renal Care, Inc. v. Western Nephrology and Metabolic Bone Disease, P.C.,
Civ. Action N0. 08-cv-00513-CMA-KMT, 2009 WL 2596493, at *14 (D. Colo. 2009) (same);
Indiana Telecom Corp. v. Indiana Bell Telephone C0., No. IP97-1532-C-H/G, 2001 WL
1.168169,at *7 (S.D. Ind. 2001) (same). From the Supreme Court on down, the courts rely freely
on Areeda, not only as a distillation of the common law but as a guide to decision-making in
instances where the law offers no clear precedent. See, e.g., See Atl. Richfield Co. v. USA
Petroleum Co., 495 U.S. 328, 339-40 (1990); Cascade Health, 515 F.3d at 895, 897, 900, 904
908 (9th Cir. 2008); In re Flat Glass Antitrust Litigation, 385 F.3d 350, 359-61 (3d Cir. 2004);
Associated Radio Service Co. v. Page Airways, Inc, 624 F.2d 1342, 1354-55 (5th Cir. 1980).
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apply to the damage plaintiff. . . .” 2A Areeda, 1]335b, at 78.22 In actions seeking equitable

remedies akin to those available under section 337, “the plaintiff who is not threatened with the

kind of injury that antitrust law is designed to prevent may not be seeking to vindicate the public

interest . . . but to obstruct competition.” 2A Areeda, 1]337b, at 111 (discussing actions in

equity). The antitrust injury doctrine therefore “requires the plaintiff to show that its own injury

coincides with the public detriment tending to result from the alleged violation.” Id.; see also

Cargill, Inc. v. Monfort 0fC0l0., 1nc., 479 U.S. 104, 112-13 (1986) (concluding that antitrust

injury requirement applies to injunctive actions under the Clayton Act).

“[A]ntitn1st laws should compensate only for those injuries the goals and purposes of the

laws were intended to protect.” Southtrust Corp. v. Plus System, Inc., 913 F.Supp. 1517, 1521

(N.D. Ala. 1995) (quoting Brunswick, 429 U.S. at 489). Thus, even Where the injury complained

of is caused by an antitrust violation, it “nevertheless will not qualify as ‘antitrust injury’ unless

it is attributable to an anti-competitive aspect of the practice under scrutiny, since it is inimical to

the antitrust laws to award damages for losses stemming from continued competition.” ARCO,

495 U.S. at 334 (citation, internal quotation marks, and brackets omitted). In the context of

pricing practices challenged by rivals as depressing their profits, “only predatory pricing has the

requisite anticompetitive effect.” ARCO, 495 U.S. at 339.

22us. Steel cites Spansion, Inc. V.ITC, 629 F.3d 1331 (Fed. Cir. 2010), for the proposition that
“the standard for an injunction for patent infringement in federal court that was set forth by the
Supreme Court in eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388 (2006), ‘does not apply to
Commission remedy determinations under Section 337.”’ Opp. at 28 (quoting Spansion, 629
F.3d at 1358). The Federal Circuit’s conclusion in Spansion was based on the “remedial scheme
established by Congress for proceedings before the Commission,” which contrasted with “the
statutory remedies available in proceedings before the district courts.” 629 F.3d at 1359. There
are no provisions of section 337(a)(l )(A) that warrant making a similar distinction in the
substantive requirements for claiming an antitrust violation as an unfair trade practice.
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2. Predatory pricing

Low prices that are not predatory cannot give rise to antitrust injury. “When a firm, or

even a group of firms . . . lowers prices but maintains them above predatory levels, the business

lost by rivals cannot be viewed as an ‘anticompetitive’ consequence of the claimed violation.”

Id. at 337. Harm arising from nonpredatory pricing “is not antitrust injury,” the Supreme Court

held in ARCO. Id. at 337-38. This is because the antitrust laws seek to maintain competition for

the benefit of consumers, not competitors. “Low prices benefit consumers regardless of how

those prices are set, and so long as they are above predatory levels, they do not threaten

competition. Hence, they cannot give rise to antitrust injury.” Id. at 340.

To prove predatory pricing, a plaintiff must show that (1) the defendant’s prices are

below its costs and (2) there is a “dangerous probability” that the defendants will “recoup” their

investment in “below-cost prices” once they have succeeded in forcing competitors from the

market. Brooke Group Ltd. v_Brown & Williamson Tobacco Corp, 509 U.S. 209, 222-25 _

(1993). “In a typical predatory-pricing scheme, the predator reduces the sale price of its product

(its output) to below cost, hoping to drive competitors out of business. Then with competition

vanquished, the predator raises output prices to a supracompetitive level.” Weyerhaeuser C0. v.

Ross-Simmons Hardwood Lumber Co., 549 U.S. 312, 317 (2007) (citing It/IatsushiraElec.

Industrial Co. v. Zenith Radio C0rp., 475 U.S. 574, 584-585 n.8 (1986)). “For the scheme to I

make economic sense, the losses suffered from pricing goods below cost must be recouped (with

interest) during the supracompetitive-pricing stage of the scheme.” Id at 317. “Recognizing this

economic reality,” the Supreme Court said in Weyerhaeuser, “‘a plaintiff seeking to establish

competitive injury resulting from a rival’s lower prices must prove that the prices complained of

are below an appropriate measure of its rival°s costs.”’ Id. at 318 (quoting Brooke Group, 509

U.S. at 222). “Second, a plaintiff must demonstrate that ‘the competitor had . . . a dangerous
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probabilit[y] of recouping its investment in below-cost prices?” Id. (quoting Brooke Group,

509 U.S. at 224) (alteration and omission in original).

U.S. Steel’s complaint does not allege predatory pricing or the facts necessary to show

predatory pricing. U.S. Steel’s complaint alleges harm from prices that undercut U.S. market

prices and are “less than fair value,” Amended Complaint at W 72, 88-89, but contains no

allegation that Respondents are pricing their products below costs or restricting output in an

effort to raise prices. U.S. Steel maintains that Respondents irrationally continue to produce i

steel notwithstanding a glut on the global market, id. at {HI88, 90-93, 96-97, but U.S. Steel

alleges no plan by Respondents to recoup profits by raising prices. The complaint therefore is

fatally deficient as a matter of law.

3. The requirement to show antitrust injury applies no matter which section of the
Sherman Act is allegedly violated.

U.S. Steel seeks to distinguish the law requiring plaintiffs to show antitrust injury and

predatory pricing on the ground that these requirements arise under provisions other than or in

addition to § 1 of the Shennan Act. In U.S. Steel’s view, dismissal for lack of standing is

appropriate in federal courts only when private parties seek relief under provisions of the g

antitrust laws that substantively require elements like injury or predatory pricing to establish a

violation. This contention has been rejected consistently by the courts.

Specifically, U.S. Steel argues that the requirement to show predatory pricing arises in

cases like Weyerhaueser only under § 2 of the Sherman Act, which pertain to single actor

“independent action” monopoly. Opp. at 16-17. On the contrary, the requirement to allege

predatory pricing arises in any price-fixing case as an element of antitrust injury, as set forth in

ARCO, where the Supreme Court directly addressed and rejected purported distinctions between

§ 1 and § 2 of the Sherman Act with regard to standing. “Respondent further argues that it is
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inappropriate to require a showing of predatory pricing before antitrust injury can be established

when the asserted antitrust violation is an agreement in restraint of trade illegal under § 1 of the

Sherman Act, rather than an attempt to monopolize prohibited by § 2,” the Court noted in ARCO.

495 U.S. at 338. “We reject respondent’s argument,” the Court said. Id. at 339.

U.S. Steel says ARCO involved vertical price fixing, which is subject to the rule of reason

and is not aper se violation. Opp. at 15-18 and n. 4.23 The ARCO decision directly rejects U.S.

Steel’s argument, saying “Although a vertical, maximum-price-fixing agreement is unlawful

under § 1 of the Sherman Act, it does not cause a competitor antitrust injury unless it results in

predatory pricing.” ARCO, 495 U.S. at 339.

U.S. Steel argues that the antitrust injury requirement “does not come from Section 1 of

the Sherman Act, but from the private cause of action in Section 4 of the Clayton Act.” Opp. at

22. This is a distinction Without a difference. See, e.g., ARCO, 495 U.S. at 340 (standing

requirement applies “regardless of the type of antitrust claim involved”). Today, the substantive

content of § 1 of the Sherman Act “has in fact been elaborated and developed to embrace

contemporary understanding of the competitive objectives of the antitrust laws.” 2 Areeda, 1|

30302, at 47. The requirement for a private party to show antitrust injury as a prerequisite to

seeking rclieffor an antitrust violation therefore applies under the Sherman Act to the same

extent as the Clayton Act. “The statutes put the public and private civil plaintiffs on the same

footing, but for the all important difference that the private plaintiff must show either actual or

threatened injury to itself.” Id. at 1]30301, at 47. For purposes of the standing requirement, it

does not matter whether a complaint is brought under section l or 2 of the Sherman Act or

section 4 of the Clayton Act.

23The rule of reason provides an alternative method for analyzing whether a practice violates the
antitrust laws. See note 24 infra.
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4. Per se rules

U.S. Steel argues that because horizontal price-fixing is aper se violation of section 1 of

the Sherman Act, standing to sue is not required. This argument misconstrues the nature of per

se rules and conflicts with established law requiring standing Whetheror not aper se violation of

the antitrust laws is alleged.

A per se rule is an evidentiary shortcut to establishing a violation of law. In antitrust law,

as in the law generally, per se rules may be adopted as presumptions to aid the fact finder in

deciding complex matters of substantive law. 2 Areeda, 11305a, at 65. The courts have created

per se rules in the antitrust area to cover certain practices deemed “intrinsically unreasonable

because of ‘their necessary effect?” Id., 1]305b, at 67 (quoting Standard Oil Co. v. United

States, 221 U.S. l (1911)). “Theper se rules . . . reflect a longstanding judgment that the

prohibited practices by their nature have ‘a substantial potential for impact on competition.”’

FTC v. Superior Court Trial Lawyers Ass ’n,493 U.S. 411, 433 (1990) (quoting Jefierson Parish

Hosp. Dist. No. 2 v. Hyde, C, 16 (1984), abrogated on other grounds, Ill. Tool Works, Inc. v.

Independent Ink, Inc., 547 U.S. 28 (2006)). “A finding ofper se illegality under the antitrust

laws avoids the necessity of an investigation into the nature and history of the industry involved

and a definition of the relevant market.” Southtrast, 913 F. Supp. at 1523 (citing N. Pac. Ry. v.

United States, 356 us. 1, 15 (195s)).2“ The “typical price-fixing agreement among

24Whether aper se rule or some less restrictive framework applies is always a question of law.
See 2 Areeda, 1]305b, at 65 n. 3. An altemative to applying a per se rule is the “rule of reason.”
“A restraint violates the rule of reason if the rcstraint’s harm to competition outweighs its
procompetitive effects.” NCAAStudent-Athlete Name & Likeness Licensing Litig., 37 F. Supp.
3d 1126 (ND. Cal. 2014), aff’d inpart & vacated inpart, 802 F.3d 1049 (9th Cir. 2015)
(quoting Tanaka v. Univ. of S. Cal., 252 F3d 1063 (9th Cir. 2001)) (internal quotation marks
omitted). “Courts typically rely on a burden-shifting framework to conduct this balancing.” Id.
Although Staff maintains that using the “rule of reason” framework would preclude granting
summary dismissal here, Staff Br. at 11-13, the rule used to determine whether a violation has
occurred is irrelevant; the existence of a violation (whether based on aper se rule or the rule of
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competitors” was held nearly fourscore years ago to violate the Shennan Act per se, “without

regard to proof in the particular case of the collaborators’ power, their purpose, or the effects.” 2

Areeda, 1]305b, at 67-68 (citing United States v. Socony-Vacuum Oil C0., 310 U .S. 150

(1940)).25 This is the rule relied upon by U.S. Steel to allege that the Respondents have violated

§ 1 of the Sherman Act. For the purpose of deciding this motion, I asstnne that the S0c0ny

Vacuumper se rule is in effect and that the conduct alleged in the complaint constitutes an

unreasonable restraint of trade that would be actionable under section 337 if U.S. Steel could

demonstrate standingj See 2A Areeda, 1]335f, at 91 (“To test standing in a private suit, therefore,

the court should assume the existence of a violation and then ask whether the . . . standing

elements are shown”). I

Even if I asstnne violation of § l of the Sherman Act, U.S. Steel still has failed to plead a

claim on which relief can be granted under federal antitrust law due to its failure to allege

standing, antitrust injury, and predatory pricing. “Clearly it is not Sherman § l’s purpose to

protect businesses from the lower but nonpredatory prices of rivals, even if the price fixing at

issue is unlawful per se.” 2A Areeda 1[337e, at 112-113 (citing Southtrust, 913 F.Supp. 1517).

Thus, aper se rule does not eliminate the requirement to show standing. While a per se rule

“relieves plaintiff of the burden of demonstrating an anticompetitive effect, which is assumed, it

does not excuse a plaintiff from showing that his injury was caused by the anticompetitive acts.”

reason) is unrelated to whether a party has standing to bring the claim in the first place, as
discussed herein.

25“Practices found to be per se unlawful by the courts have included price fixing, division of
markets, group boycotts, and tying arrangements/” Southtrusz‘,914 F.Supp. at 1523 (citing N.
Pac.).
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Newman v. Universal Pictures, 813 F.2d 1519, 1522-23 (9th Cir. 1987), cert. denied, 486 U.S.

1059 (19ss).“ .

The Supreme Court in ARCO specifically rejected the contention that standing need not

be alleged in a case involving aper se violation of the Shennan Act. The Court stated,
1

“Although a vertical, maximum-price-fixing agreement is unlawful under § 1 of the Sherman

Act, it does not cause a competitor antitrust injury unless it results in predatory pricing.” 495

U.S. at 339; see also 2A Areeda, ‘fl337c,at l 13 (“The Supreme Cotu*tsettled the issue in ARCO,

which rejected a presumption of antitrust injury in per se cases and required the private plaintiff

to prove antitrust injury in every case.”).27 The Court explained that antitrust injtuy for purposes

of determining standing is different from the determination of a substantive antitrust violation.

“The per se rule is a method of determining whether § 1 of the Sherman Act has been violated,

but it does not indicate whether a private plaintiff has suffered antitrust injury and thus whether

he may recover damages under § 4 of the Clayton Act,” the Court said. ARCO, 495 U.S. at 341

42.23 The Supreme Court rejected the respondent’s argument that “all losses flowing from [aper

se violation] must by definition constitute ‘antitrust injury.” ARCO, 495 U.S. at 338. The

Supreme Court in ARCO opined that per se rules actually increase the need for showing antitrust

injury. “The antitrust injury requirement ensures that a plaintiff can recover only if the loss

26Confusion arises when “antitrust injury” is required to prove a substantive antitrust violation
and also to demonstrate standing to sue. See William C. Holmes & Melissa H. Mangiaracina,
Antitrust Law Handbook 2015-2016 Ed. § 9:6, at 950-51 (2015). This opinion avoids any such
confusion by assuming that an antitrust violation has occurred and focusing only on the question
whether U.S. Steel has demonstrated antitrust injury.

27The vertical agreement at issue in ARCO subsequently was held not to be aper se violation but
to be subject to the rule of reason. 2A Areeda 1]337e, at 113 n. 33 (citing State Oil C0. v. Khan,
522 U.S. 3 (1997)).

28That the standing requirement for a private plaintiff may have originated under the Clayton
Act does not mean that it is limited to the Clayton Act, as discussed herein.
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stems from a competition-reducing aspect or effect of the defendant’s behavior. The need for

this showing is at least as great under the per se rule as under the rule of reason. Indeed, insofar

as the per se rule permits the prohibition of efficient practices in the name of simplicity, the need

for the antitrust injury requirement is underscored.” Id. at 344.

Thus, even if the conduct described in Sauc0ny- Vacuum is deemed aper se violation of §

1 of the Sherman Act, U.S. Steel nevertheless is required to allege antitrust injury. “‘[P]roof ofa

per se violation and of antitrust injury are distinct matters that must be shown independently.”’

Id. (quoting P. Areeda & H. Hovenkamp, Antitrust Law jl 334.2c, at 330 (1989 Supp.)); see also

Rock TVEnterz‘ainmenz‘,Inc. v. Time Warner, Ina, No. 97 ClV.Ol6l(LMM), 1998 WL 37498, at

*3-4 (S.D.N.Y.1998) (dismissing group boycott claim under Rule 12(b)(6) and noting that a

“party asserting an antitrust claim must always show antitrust injury, even if it charges that

defendants’ conduct amounts to aper se violation of the Sherman Act”) (citing ARCO, 495 U.S.

at 344); Volmar Distrib, Inc. v. The New YorkPost C0., 825 F. Supp. 1153, 1159 (S.D.N.Y.

1993) (“The fact that defendants’ behavior is alleged to be illegal per se under § 1 of the

Sherman Act does not in any way diminish the requirement that plaintiffs show an antitrust

injury.”) (emphasis in original). I

5. Failure to plead antitrust injury must result in summary dismissal.

“To prevail on an antitrust claim, a private plaintiff must establish both (1) that it has

standing and (2) the defendant has violated the antitrust laws. Once it appears, whether early or

late in the litigation, that either requirement is lacking, the suit must be dismissed.” 2A Areeda,

1]335T,at 89. Indeed, failure to plead antitrust injury is grounds for dismissal at the earliest

possible stage of litigation. “[T]he antitrust injury requirement often enables antitrust courts to

dispose of more claims at an early stage of litigation by simply examining the logic of the

plaintiff s theory of injury . . . Id. at jj 33'/a, at 105. The allegations in the complaint “can

28



often be the basis for determining whether the plaintiff has alleged the type of injury for which

the antitrust laws provide relief.” Id.

Dismissal of a plaintiff who fails to allege standing is appropriate based on lack of a

eognizable legal theory and does not depend on factual development. “[T]he antitrust injury

doctrine depends less on the plaintiffs proof than on the logic of its complaint and its theory of

injury. Theories that do not depend on proof are well suited to pre-discovery disposition.” Id. at

1]337d, at 115. Where the “complaint makes clear that the plaintiff was not injured by I

something that fits within the rationale for anti-trust condemnation” it “does notirequire 

discovery” and should be summarily dismissed. Id. at 1]337d, at 115-16. Failure to allege

antitrust injury is a common ground for dismissal on the pleadings. See, e.g. , id. at 1]337d, at

116 n. 48 (collecting cases).29

In a recent decision, the Sixth Circuit explicitly rejected the argument that discovery must

take place before summary dismissal in an antitrust case when the plaintiff failed to plead injury

properly. In Energy Conversion Devices Liquidation Trust v. Trina Solar Ltd, 833 F.3d 680,

688 (6th Cir. 2016), the plaintiff argued that its complaint should not be smnmarily dismissed

because it had made a “plausible” showing of an antitrust violation based on predatory pricing,

and no allegation of recoupment was required until the parties had engaged in discovery.

“[T}his misunderstands the structure of federal civil litigation,” the Sixth Circuit responded. Id.

“To survive a motion to dismiss, a complaint must ‘state[] a plausible claim for relief,” id

(quoting Ashcrofi v. Iqbal, 556 U.S. 662, 679 (2009)), “which requires that the complaint

29Staff asserts that failure to plead antitrust injury is not jurisdictional “and need not be decided
at the outset of the investigation.” Staff Resp. at 21 (citing Hartig Drug C0. v. Senju Pharm.
C0., 836 F.3d 261, 269-70 (3d Cir. 2016)). That antitrust injury is not jurisdictional is irrelevant
to the fact that failure to plead antitrust injury is a threshold issue which, as a matter of law, must
be decided on the pleadings where the failure to plead antitrust injury is patent.
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‘show[] that the pleader is entitled to relief,’” id. (quoting Fed. R. Civ. P. 8(a)(2)). In other

Words,the complaint must allege facts that, if true, would make out a viable cause of action

under applicable law. “If proof of recoupment is required to succeed on the claim,” the Sixth

Circuit held, “allegations of recoupment must appear in the complaint to show an entitlement to

relief.” Id. (emphasis in original).30

No allegations of antitrust injLu'yappear in U.S. Steel’s complaint and U.S. Steel

maintains that it need not allege antitrust injury to state a claim. Under these circumstances, it

would be incorrect to permit further discovery and dismissal with prejudice is appropriate. See

Rock TV, 1998 WL 37498, at *3. (‘“[W]hen the plaintiff is put on notice of the deficiencies in

his complaint and fails to correct them in the amended complaint, dismissal with prejudice is

proper.”’) (quoting Posner v. Coopers & Lybrand, 92 F.R.D. 765 (S.D.N.Y. l981, a]j”d 697 F.2d

296 (2d Cir. 1982) (alteration in original). Here, U.S. Steel has had ample opportunity to amend

its complaint in a timely fashion and has not done so. It would be prejudicial to Respondents to

allow U.S. Steel to attempt to amend its complaint at this juncture. See Optical Disc at 5.

C. Commission ALJs have the authority to dismiss on the pleadings.

U.S. Steel and Staff contend that under section 337 there is no analogous procedure to

Fed. R. Civ. P. 12(b)(6) and the decision to institute an investigation renders a complaint

unreviewable absent discovery or “intervening events.” These arguments are inconsistent with

30The Sixth Circuit succinctly described the progress of adjudication in the federal courts. First,
the complaint, as discussed above, must allege facts that state a valid claim for relief. Energy
Conversion, 833 F.3d at 688. Next, in the discovery phase, “the plaintiff must show that there is
factual support of each component of the claim or it will be rejected as a matter of law on
summary judgment.” Id. At trial, “the jury will be instructed on each component of the claim
and will resolve any material factual disputes related to the claim.” Id. “Whether at the
complaint stage of the case, the discovery stage, or the trial stage, the plaintiff must address each
aspect of the claim. As the master of the complaint, the plaintiff may decide what claims to bring
and how to prove them. But it cannot avoid responsibilityfor dealing with each aspect ofthe
claim at each phase of the case.” Id. (emphasis added).
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the law of this case, the Commission rules, and the principles of administrative law, as discussed

below.

1. The Commission instructed Respondents to file a 12(b)(6)-type motion.

The Commission directed the Respondents to raise their objections to the complaint to

the ALJ in a motion to dismiss for -failureto state a claim. In its decision to continue the

investigation after suspension, the Commission stated: “If dismissal is appropriate on the

merits—not because of overlap with the antidumping and countervailing duty law, but because

the allegations fail to state a claim upon which relief can be granted—that argument must be

presented to the ALJ for determination in the first instance.” Notice at 14. Respondents contend

that the Complaint is defective based on the substantive law of antitrust, not because it overlaps

with the antidumping and countervailing duty laws. Accordingly, the motion to dismiss is

consistent with the Com1nission’s Notice.

The Commission would not have instructed that a “motion to dismiss based on failure to

state a claim” be submitted to the ALJ if motions akin to those made under Fed. R. Civ. P.

l2(b)(6) were Lmavailableunder section 337. The Commission’s order uses the same terms and

the same concept embodied in motions under Fed. R. Civ. P. 12(b)(6), which states that a party

may assert a defense by motion for “failure to state a claim upon which relief can be granted.”

The C0mmission’s order comports with general practice under section 337. While section 337

adjudications are governed by the Commission’s rules, the Commission and its ALJ’s often look

to the federal rules for guidance. Certain Indomethacin, Inv. No. 337-TA-183, Comm’n Op. at 4

n. 8 (Jun. 30, 1988) (“Although Commission practice is not governed by the Federal Rules of

Civil Procedure, it often looks to those rules for guidance”)

2. The Commission’s rules provide for termination of an investigation at any time.

Commission Rule 210.21 states:
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(a) Motionsfor termination. (1) Any party may move at any time prior
to the issuance of an initial determination on violation of section 337 of
the Tariff Act of 1930 to terminate an investigation in whole or in part as
to any or all respondents, on the basis of withdrawal of the complaint or
certain allegations contained therein, or for good cause other than the
grounds listed in paragraph (a)(2) of this section.“

19 C.F.R. § 210.21. By its terms, Rule 201.21(a)(1) permits filing a motion to terminate an

investigation in Whole or in part “at any time . . .for good cause,” as long as the ALJ has not yet

issued an initial determination on violation. Accordingly, the authority exists under the

Commission°s rules to grant Respondents’ motion to tenninate the antitrust claim.

There is ample precedent for terminating an investigation at the pleadings stage,

including under Rule 210.2 1(a)(1). See, e.g., Certain Devices WithSecure Communication

Capabilities, Components Thereof and Products Containing the Same, Inv. N0. 337-TA-818,

Order No. 15, 2012 WL 7857467 (Jul. 18, 2012) (terminating the investigation under 19 C.F.R. §

2l0.21(a)(1) for lack of standing to assert a patent), unreviewed, Comm’n Notice, USITC Pub.

N0. 4550 (Aug. 2012); Certain Universal Transmitters for Garage Door Openers, Inv. No. 337

TA—497,2004 WL 1402568 (Jan. 14, 2004) (terminating investigation tmder 19 C.F.R. §

210.21(a)(l) on res judicata grounds), afi”d, Comm’n Order (Mar. 14, 2004); Certain Apparatus

for Flow Injection Analysis and Components Thereof Inv. No. 337-TA-151, Comm’n Op., 1984

WL 63180 (Nov. 1984) (terminating investigation based on amendment of patent claims during

reexamination proceeding).32

3' The grounds listed in paragraph (a)(2) are not relevant to the instant motion.

32U.S. Steel argues that such terminations can take place only after some discovery, but that is
true only when discovery is needed to warrant dismissal. Here, the absence of facts that would
support antitrust injury is patent on the face of U.S. Steel’s complaint and no discovery is
required to demonstrate the complaint’s defects.
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3. None of the C0mmission’s rules contemplate pre-investigation determination of
the legal sufficiency of a complaint.

U.S. Steel and Staff maintain that the cases cited above were terminated only after

discovery or an “intervening” event and that, absent such a development, a complaint cannot be

challenged after an investigation is instituted.33 They argue that a motion to dismiss seeks to re

litigate the sufficiency of the complaint, which has already been determined pursuant to

Commission Rules 210.9 and 210.10. ’

The Commission rules providein pertinent part:

Action of Commission upon receipt of complaint.

Upon receipt of a complaint alleging violation of section 337 of the
Tariff Act of 1930, the Commission shall take the following actions:

(a) Examination of complaint. The Commission shall examine the
complaint for sufficiency and compliance with the applicable section of
this chapter.

19 C.F.R. § 210.9.

Institution of investigation.

33U.S. Steel relies on an ALI order in Certain Plastic Food Storage Containers, Inv. No. 337
TA-152 (“Storage Containers”), Order No. 10, 1983 WL 207325, at *1 (Aug. 11 1983). Opp. at
1-2. The ALJ stated in his order, “it is clear that before the Commission institutes an 
investigation, the sufficiency of the complaint in light of the requested and available relief has
already been evaluated. Institution of the investigation indicates that the Commission is satisfied
that the complaint states a claim for relief afforded by § 337.” Storage Containers, Order No.
10, 1983 WL 207325, at *1. lt is curious that about a year earlier, the same ALJ said the “
opposite. Certain Capric Hydroxide Formulated Fungicides and Cupric Hydroxide
Preparations Used in the Formulation Thereo)’,lnv. No. 337-TA-128, Order No. 5, 1982 WL
213027, at *1 (Sept. 1, 1982) (“The fact that the Commission has set its imprimatur on a‘
particular complaint should not preclude respondents, non-parties to the pre-institution review,
from seriously challenging both the complaint and notice of investigation upon their first
opportunity, namely, by appropriate motion to the presiding officer”) Another ALJ also
concluded that the decision to institute does not preclude review of the sufficiency of the '
complaint. Certain Softballs and Polyurethane Cores Tl’l€I’€f0F,Inv. No. 337-TA-190, Order No.
10, 1984 WL 273850, at *2 (July 30, 1984) (“[l]nstitution of an investigation is not conclusive of
the sufficiency of the complaint”). Ofcourse, none of these ALJ orders is binding on the
Commission.
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(a)(1) The Commission shall determine whether the complaint is
properly filed and whether an investigation should be instituted on the
basis of the complaint. That determination shall be made within 30 days

19 C.F.R. § 210.10.

These rules do not indicate that satisfying pre-institution review for “sufficiency and

compliance with the applicable section of this chapter,” insulates a complaint from a challenge

based on failure to state a claim as a matter of law. Rule’210.9 (b) permits “informal

investigatory activity” but does not contemplate investigation of the complaint’s legal

sufficiency. Rule 210.10 merely sets forth the timing of and procedure for institution. Whatever

review is conducted in accordance with Rules 210.9 and 210.10, there is no indication that, as

Staff contends, pre-institution review means that the Commission by instituting the investigation

has rejected the grounds for the Respondents’ motion to dismiss.

Rule 210.12 sets forth extensive technical requirements for the contents of a complaint

under section 337. The requirements include, for example, details conceming the existence of a

domestic industry (Rule 210.12(6)) and ownership of a patent (Rule 210.6 (9)). These

requirements do not encompass stating a claim upon which relief can be granted. Rule 210.12

(8) requires that if the complaint is made under section 337(a)(1)(A), “a specific theory” must be

stated, that is all. The rule does not call for an assessment of whether the theory states a legally

cognizable claim. 1cannot conclude based on any or all of these rules that pre-institution review

precludes a Rule 12(b)(6)-type motion.

4. Rule 210.18 permits dismissal on the pleadings.

Commission Rule 210.18(a) states in pertinent part, “Any party may move with any

necessary supporting affidavits for a summary determination in its favor upon all or any part of

the issues to be detennined in the investigation.” 19 C.F.R. § 210.18(a). The rule refers to any
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necessary supporting affidavits, but does not state that affidavits are necessary to grant summary

determination. Commission Rule 18(b) says that a motion for summary determination shall be

rendered “if pleadings and any deposition, answers to interrogatories, and admissions on file,

together with the affidavits, if any, show that there is no genuine issue as to any material fact and

that the moving party is entitled to a summary detennination as a matter of law.” _19C.F.R. §

210.18(b). Again, no depositions, answers to interrogatories, admissions or affidavits are

required—they are to be considered on motion for a summary judgment only when necessary to

determine whether there are any disputed material facts. The Cormnission Rule comports with

Fed. R. Civ. P. 56 and federal practice thereunder. See Celotex Corp. v. Cazretr, 477 U.S. 317,

323 (1986) (noting that under Fed. R. Civ. P. 56 “claimants and defendants . . . may move for

summaryjudgment ‘with or without supporting aflidavitsf”) (citation omitted; emphasis in

original); Fed. R. Civ. P. 56(c)(1)(A) (listing the types of material in the record that may be

relied upon to support the contention that a fact “cannot be or is genuinely disputed).”34 Thus,

even if there is no analog to Rule 12(b)(6) in the Commission’s rules, Respondents are entitled to

a summary determination in their favor now, under Commission Rule 210.18, because there is no

material fact in dispute and the complaint fails to allege antitrust injury.

Staff says “the Commission has already reviewed the Complaint for sufficiency and

compliance with the relevant Rules.” Staff Resp. at 21. “Accordingly, the Staff believes that the

34Commission Rule 210.18 was adopted in its current form in 1994, see 59 FR 39020, 39047-48
(Aug. 1, 1994), and reflects the version of Rule 56 that was in effect when Celotex was decided.
Since 1994, Rule 56 was amended in 2007, 2009, and 2010. The 2009 amendment to Rule 56
clarified that the rule “allows a party to move for summary judgment at any time, even as early
as the commencement of the action.” Fed. R. Civ. P. 56, Advisory Committee Notes, 2009
Amendment at 228. The recent amendments have not changed the substance of practice under
Rule 56 with respect to affidavits, depositions, etc. Id. As stated by the Supreme Court in
Celotex, Rule 56 does not require that any materials be submitted with a motion for summary
judgment except to the extent that they are necessary to prove that a fact is or is not disputed.
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appropriate mechanism for addressing Respondents’ arguments regarding antitrust injury is

through a motion for summary determination under Rule 210.18.” Id. U.S. Steel says “[t]he

Commission was well aware of Respondents’ argument from their pre-institution submissions

(EDIS Doc. ID 580987 (May 11, 2016), yet detennined (by a vote of 6-O) to institute the

investigation on all three causes of action.” Opp. at 9. U.S. Steel also contends that some

intervening event or factual discovery is required before its claim can be dismissed. Opp. at 8.

The extent and purport of the opposing parties’ arguments are unclear, but if the issue is

the need to allow discovery for additional factual development, the arguments have no merit, as

discussed above. 35 A party may not seek discovery for the purpose of trying to establish a

cognizable claim. See 2 Moore’s Federal Practice § 23.34[4][a] at 12-99-100 (3d ed. 2013)

(“CoLu'tshave unifonnly held that claims premised on a federal statute, but that fail properly to

allege a claim for relief, should be dismissed under Rule l2(b)(6) . . . .”). The determination .

whether a complaint states a claim “should be made by the court before subjecting the

defendants to the ‘burdens of broad-reaching discovery.” Dean v. Smith, No. 4:09CV3l44,

2009 WL 2710085, at *2 (D. Neb. Aug. 25, 2009) (citing Janis v. Biesheuvel, 428 F.3d 795, 800

(8th Cir. 2005)). Early dismissal based on failure to state a claim on which relief may be granted

serves “the practical purpose of preventing a plaintiff with ‘a largely groundless claim’ from

‘ta.k[ing]up the time of a number of other people.” Twombly, 550 U.S. at 546 (quoting Dura

Pharm, Inc. v. Broudo, 544 U.S. 336, 347 (2005) (alteration in original). The Supreme Court

35In the end, Staff says, “Absent a showing that Complainants claim is legally barred, Staff
believes that whether there are factual issues raised regarding antitrust injury can only be
resolved on summary determination.” Staff Resp. at 22 (emphasis added). But this is exactly the
point of Respon(lent’s motion~the claim is legally barred because U.S. Steel has failed to allege
standing—a prerequisite for maintaining a cause of action for antitrust violation. Staff thus
appears to concede that U.S. Steel’s antitrust claim can be summarily dismissed at this juncture,
if I agree with Respondents that U.S. Steel has failed to state a legally viable claim. .
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has stated, “It is one thing to be cautious before dismissing an antitrust complaint in advance of

discovery, but quite another to forget that proceeding to antitrust discovery can be expensive.”

Id. .

As discussed above, failure to plead standing frequently results in dismissal under the

Sherman Act and dismissal should be granted as soon as the failure of the complaint to state a

legal claim appears. “Judgment must be given to the defendant whenever it appears that any

essential element of the plaintiffs claim is missing, whether early or late, and regardless of

whether that element is characterized as standing, causation, antitrust injury, . . . immunity . . . ”

2A Areeda 1]335e2, at 89. “Stunmary disposition need not await discovery on-any issue as to

which facts are irrelevant, are acknowledged or conceded for purposes of the motion, or are

available to the party opposing the motion. Neither may discovery be used to uncover facts that

have not been properly alleged.” 2 Areeda fl 3070, at 90. Summary disposition is appropriate

where “the facts needed for a ruling are adequately known to the cotu't from the face of the

pleadings [or] admissions by the parties.” Id. at {[30701, at 91; see also Associated Gen.

Contractors ofCal. v. Cal. State Council ofCarpenters (ACC), 459 U.S. 519, S26 (1983) (“As

the case comes to us, we must assume that the Union can prove the facts alleged in its amended

complaint. It is not, however, proper to assume that the Union can prove facts that it has not

alleged or that the defendants have violated the antitrust laws in ways that have not been

alleged”).

Contrary to Staffs argument against dismissal on the ground that additional fact

gathering might result in a cognizable claim, it is well-established that “dismissal for failure to

state a claim does not require the appearance that, beyond a doubt, the plaintiffcan prove no set

offacts in support of his claim that would entitled him to relief.” Illugworld, Inc. v. G.G. Marck
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& Assoc, Inc., 563 F.Supp.2.d 659, 663 (E.D. Tex. 2007) (citing Twombly) (emphasis in

original). Here, the facts are those alleged in the complaint, and those facts as a matter of law do

not describe antitrust standing or an ‘antitrust injury. Notably, U.S. Steel does not contend that its

complaint sufficiently pleads these elements, but argues instead that no showing of antitrust

standing or injury is necessary under section 337. In contrast to Staffs opposition, U.S. ‘Steel

does not contend that further discovery would establish any evidence of antitrust injtuy.

The Commission specifically has approved the practice of awarding summary

determination after institution of an investigation where the complaint fails to state a claim. See

Certain Bearings and Packaging Thereofi lnv. No. 337-TA-469, Conrm’n Order at 4 (Sept. 23,

2002) (“Certain Bearings”). As noted by Respondents, in that case “the Commission terminated

a claim for ‘unfair pecuniary benefits’ after the OUII moved, within 45 days of institution, for

summary determination on the ground that there was ‘no basis to recognize’ such a claim under

section 337?” Reply at 5; Certain Bearings at 1, 4.36

More recent Commission precedent likewise approves early dismissal of claims on the

pleadings, where appropriate. The Commission determined not to review a series of initial

detenninations dismissing claims on motions for summary determination due to patent invalidity.

See Certain Automated Teller Machines, ATMModules, Components Thereof Ana’Products

Containing the Same, Inv. No. 337-TA-972,Comm’n Notice (Jul. 28, 2016); Tracking Devices,

Comm’n Notice (Jun. 2, 2016); Tracking Devices, Comm’n Notice (Apr. 4, 2016).” The initial

36Certain Bearings also supports the conclusion that the Commission's institution was not a
decision on the merits regarding the antitrust claim. In Bearings the Commission instituted the
investigation to determine whether there had been an unfair trade act via unfair pecuniary
benefits and the OUII’s motion for stunmary determination was limited to the allegations in the
complaint.

37Order No. 40 in Tracking Devices, which was unreviewed on this point by the Commission,
noted that “patent eligibility can be decided as early as the pleadings stage.” Tracking Devices,
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detenninations in these cases were made on the basis of the complaints (and the patents attached

to the complaints), without reliance on affidavits, discovery, etc. In light of all of the foregoing,

it cannot reasonably be disputed that, in appropriate cases and in this case in particular, dismissal

on the pleadings after institution of an investigation is available under section 337, whether

under Commission Rule 2lO.2l(a), by analogy to Fed. R. Civ. P. l2(b)(6), or under Commission

Rule 210.18.

5. U.S. Steel’s and Staff’s arguments raise administrative law issues.

The opposing parties argue not only that by instituting the complaint, the Commission

has determined that antitrust standing is not required to plead a violation under section 337, but

that this determination is not subject to review by the AL]. If this argument were correct, a

different and more serious problem would arise: institution would sweep away all challenges, at

any stage of the adjudication, based on the legal sufficiency of the complaint. If the Commission

had determined before institution that the complaint stated a claim on which relief can be

granted, its detennination could not logically be limited to the pleadings. The complaint’s legal

insufficiency, in particular, U.S. Steel’s failure to plead antitrust standing, would be unavailable

as a defense in this litigation, period. A motion for summary determination consequently would

be of no more use to Respondents than a motion to dismiss on the pleadings. Summary

detennination requires not only the absence of material facts in dispute but entitlement to

judgment as a matter of law. Rule 21O.18(b). If the Commission decided in the pre-institution

phase that U.S. Steel does not need to show antitrust injury to state a claim, then Respondents

Order N0. 40 (Mar. 3, 2016) at 15-16 (citing Wirelessll/[edia Innovations, LLC v.
MaherTerminals, LLC, l0O F. Supp. 3d 405, 410 (D.N.J. 2015), aj]”d, 636 Fed. Appx. l0l4
(Fed. Cir. 2016)).
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could not prevail, no matter what the facts showed, on a summary determination motion

grounded on the contention that U.S. Steel failed to show such injury.

Indeed, Respondents would be unable to raise the defense of lack of standing in any

phase of the investigation. The Commission is the same body that reviews any initial

determination in this case. Assume that the case is allowed to go forward, proceeds to an initial

determination after hearing and a violation is found: if the Commission determined when it

voted to institute the investigation that no showing of antitrust injury was needed, it would do no

good to argue on appeal to the same Commission that U.S. Steel had failed to show such injtu'y.

There would be no opporttmity to challenge the purported determination that antitrust standing

and injury are not required under section 337 until the Respondents appealed the Commission’s

pre-institution action to the Federal Circuit. This procedure would be fundamentally unfair. See

generally, Withrow v. Larkin, 421 U.S. 35, 46 (1975) (stating that a “fair trial in a fair tribunal is

a basic requirement of due process” that applies to “administrative agencies which adjudicate as

well as to courts”) (citations omitted).

Putting aside possible due process implications, granting preclusive effect to the decision

to institute would violate section 337 and the Administrative Procedure Act (“APA”). U.S. Steel

seeks the remedy of exclusion provided in 19 U.S.C. § l337(d). Amended Complaint at 1]

260(c). Under section 337, a determination on whether to issue an exclusion order is expressly

subject to subchapter II of chapter 5 of Title 5. 19 U.S.C. § l337(c); see also 19 C.F.R. §

2lO.36(a)(1) (“An opportunity for a hearing shall be provided in each investigation under this

part, in accordance with the Administrative Procedure Act.”). Subchapter II of chapter 5 of Title

5 sets forth portions of the APA that govern agency procedures for conducting formal _

adjudications. See, generally, 5 U.S.C. §§ 551-559. The APA’s formal adjudication procedures
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are set forth at 5 U.S.C. § 554. Section 554(a) applies “in every case of adjudication required by

statute to be determined on the record after opportunity for an agency hearing.” 5 U.S.C. § 554.

Section 554(c) requires that “all interested parties” have the opportunity to submit facts

and arguments and to a hearing in accordance with sections 556 and 557 of the APA (S U.S.C.

§§ 556 and 557). Id. It is unclear who has the opportunity to submit facts and arguments in the

course of pre-institution activities under section 337. Nothing is disclosed in the Commission’s

rules concerning the nature of those activities.

Section 556 provides that the “agency,” “one or more members of the body which

comprises the agency,” or “one or more administrative law judges” shall preside at the taking of

evidence. 5 U.S.C. § 556 (b)(l)-(3). When an AL] presides, as is the case with hearings under

section 337, see Connnission Rule 210.3 (defining “administrative lawjudge”), the AL] “shall

initially decide the case,” and the initial decision “then becomes the decision of the agency

Without further proceedings unless there is an appeal to, or review on motion of, the agency.” 5

U.S.C § 557(b). Before any agency decision is issued, “the parties are entitled to a reasonable

opportunity” to submit proposed findings and conclusions or exceptions to agency decisions or

reasons supporting agency decisions. Id. at §557(c). “The record shall show the ruling on each

finding, conclusion or exception presented.” Id. But there is no record of pre-institution

proceedings under section 337. V

“The APA includes numerous provisions to ensure ALJs’ impartiality and

independence.” Gellhorn and Byse’s Administrative Law (“Gellhorn”) at 309 (1lth Ed. 2011).

These requirements are especially pertinent here. Under section 554(d), the ALJ “shall make the

recommended decision or initial decision required by section 557,” and the ALJ “may not . . . be

responsible to or subject to the supervision or direction of any employee or agent engaged in the
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perfonnance of investigative or prosecuting functions for an agency.” S U.S.C. § 554(d) and

(d)(2). In addition, “[a]n employee or agency engaged in the performance of investigative or

prosecuting functions for an agency in a case may not . . . participate or advise in the decision

recommended decision, or agency review pursuant to section SS7 . . . except as witness or

counsel in public proceedings.” 5 U.S.C. § 554(d)(2). A schematic of the procedure for

conducting formal adjudications under the APA appears below.
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FLOW OF FORMAL ADJUDICATION IN AN AGENCY SETTINGi
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5 U.S.C. 554(c, d), 556,
557

5 U.S.C. 554(d), 557,
558 .

5 U.S.C. 557

5 U.S.C. 557

Gellhorn at 262.

As appears in the schematic, under the APA, pre-institution events, including

investigation and the decision to go forward, are separate from the pre-hearing, hearing, and

decision activities over which the ALJ presides. The arguments raised by the opposing parties

here, however, place officials whose job it is to investigate into the area reserved for decision—
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making. If agency personnel were permitted to make binding decisions on the legal merits they

would be encroaching on the function of the ALJ, in violation of the APA, which requires that an

ALJ be insulated from agency “supervision or direction,” 5 U.S.C. § 554(d)(2), and that agency

officials, other than the ALI, appear at hearing only as witnesses or counsel (like Staff under

section 337, see 19 C.F.R. § 210.3 (“Party means each complainant, respondent, intervenor, or

the Office of Unfair Import Investigations.”)). Under the APA, agency officials decide whether

to initiate adjudication by instituting an investigation; they do not adjudicate. Grolier Inc. v.

FTC, 615 F.2d 1215, 1220 (9th Cir. 1980) (“Congress intended to preclude from decisionmaking

in a particular ease . . . all persons who had, in that or a factually related case, been involved with

ex parte information, or who had developed, by prior involvement with the case, a ‘will to

win.’”). When an ALJ is not free to reach an independent conclusion because certain issues have

purportedly been decided before institution, a violation of the APA occurs. See Abrams v. Social

Security Admin., 703 F.3d 538, 545 (Fed. Cir. 2012) (“[T]he APA prohibits substantive review

and supervision of the»quasi-judicial functions of ALJs.”).38

It is therefore evident that the agency’s decision toinstitute this investigation cannot be

construed as a determination of the legal sufficiency of the complaint. See FTC v. Standard Oil.

C0. of Cal., 449 U.S. 232, 241-42 (1980) (holding that initiation of an investigation “represents a

threshold determination that further inquiry is warranted and that a complaint should initiate

33To be clear, an ALJ is bound by applicable agency precedent and policy, and the Commission
on review decides de n0v0 whether or not it agrees with an ALJ’s decisions. See, e.g., Ass ’nof
Admin. Law Judges, Inc. v. Heckler, 594 F. Supp. 1132, 1141 (D.D.C. 1984) (noting that in
reviewingan AL.T’sdecision, the agency retains “‘all the powers which it would have in making
the initial decision”) (quoting 5 U.S.C. § 557(b)(1982)), amended on other grounds by No. 83
0124, 1985 WL 71829 (D.D.C. Jul. 2, 1985). The agcncy’s review, however, properly is
conducted on the record in the administrative appeals process, not in closed-door, pre-institution
proceedings. See id. (“[T]he agency may impose its policy through the administrative appeals
process”).
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proceedings”). Institution is a detennination only “that adjudicatory proceedings will

commence,” not an adjudication of the merits. Id. N0 decision on the merits can be made until

the parties have had an opportunity to present their arguments to the ALJ. See 19 U.S.C. §

1337(0) (“Each determination under subsection (d) or (e) of this section shall be made on the

record after notice and opportunity for a hearing . . . .”). In particular, the ALJ’s decision may

not be directed by the agency or anyone Withinthe agency in advance of a public hearing on the

record. 5 U.S.C. § 554(d)(2). This includes the ALJ’s decision whether a complaint states a

claim upon which relief can be granted.

IV. CONCLUSION

For the foregoing reasons, Respondents motion to tenninate U.S. Steel’s antitrust claim,

Mot. Docket No. 1002-028, is hereby GRANTED. Because this tennination substantially

reduces the number of issues in this investigation, the hearing scheduled to begin on Monday,

July 31, 2017, shall conclude by Friday August 4, 2017.

This initial determination, along with supporting documentation, is hereby certified to the

Commission. This initial determination shall become the determination of the Commission

unless a party files a petition for review of the Initial Determination pursuant to Commission

Rule 2lO.43(a), or the Commission, pursuant to Commission Rule 210.44, orders, on its own

motion, a review of the initial determination or certain issues contained herein. 19 C.F.R.

§ 21O.42(d).

so ORDERED.

bfin l\/9*//1’
Dee Lord
Administrative Law Judge
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