
PUBLIC VERSION

UNITED STATES INTERNATIONAL TRADE COMMISSION

Washington, D.C.

In the Matter of

CERTAIN CONSUMER ELECTRONICS Inv. No. 337-TA-884
WITH DISPLAY AND PROCESSING
CAPABILITIES

ORDER NO. 71: DENYING RESPONDENTS’ MOTION TO STRIKE ARGUMENTS
AND OPINIONS REGARDING INFRINGEMENT AND
DOMESTIC INDUSTRY

(April 1, 2014)

On March 14, 2014, Respondents filed a motion seeking to strike certain of

Complainant’s arguments and expert opinions regarding infringement and domestic industry.

(Motion Docket No. 884-O81.) Respondents say that Complainant “introduced several detailed

arguments for the first time in the expert report of Dr. Glenn Reinman” about how the {

} in the accused products in this Investigation

allegedly practice the asserted patents. (Mot. Mem. at 1-2, 4-20.) They say Dr. Reinman’s

initial expert report should have been limited exclusively to what Complainant disclosed in its

contention interrogatory responses and therefore certain paragraphs of the report should be

stricken. (Id. at 3.) Respondents also argue that Dr. Reinman newly accused “other components

and combinations of components” in his deposition in January. (Id. at 2.) Respondents seek to

have portions of the deposition stricken, and they further seek to preclude any further

introduction of these opinions or arguments in the Investigation. (Id. at 3.)

On March 24, Complainant opposed the motion, arguing that Order Nos. 52 and 64

render portions of Respondents’ motion moot. (Opp. at 9-10, 17.) In addition, Complainant says

that its contention interrogatory responses disclose many of the opinions Respondents say are
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new, that other opinions disputed by Respondents have been taken out of context, that some of

Respondents’ allegations concern claims that aren’t being asserted, and that if Dr. Reinman’s

opinions had to shift at all, it was because Respondents presented the moving target. (Id. at 7

l8.) As a result, Complainant says the motion should be denied.

On March 25, the Commission Investigative Staff (“Staff”) responded in partial support

of the motion. According to Staff, Dr. Reinman’s opinions, disclosed in his report and

deposition, “are generally consistent” with Complainant’s contention interrogatory responses.

(Staff Resp. at 4.) Staff supports Respondents’ motion with respect to Sections II(A)(2)(d),

II(A)(2)(c) and II(A)(3)(d) with certain caveats. (Id. at 5-6.)

The Administrative Law Judge has reviewed the motion papers and responses thereto in

detail, and finds as follows.

The Administrative Law Judge finds that Respondents’ motion to strike Dr. Reinman’s

expert report and deposition is untimely and should be DENIED. The expert report in issue was

filed in December, yet Respondents Waiteduntil the eve of the hearing to bring their allegations

to the attention of the Administrative Law Judge. The same is true of Dr. Reinman’s deposition,

which occurred in January. The parties have been told from the outset of this Investigation that

motions must be brought diligently and that “[p]a.rtiesshould not tactically seek to withhold or

delay motions, as every party is expected to proceed expeditiously.” (Order No. 2 at 4-5.) The

Administrative Law Judge finds that Respondents’ lack of diligence undermines the persuasive

value of their arguments here. Ground Rule 2.8.

Even if this were not the case, Respondents argue that Dr. Reinman disclosed various

new infringement and domestic industry theories in his expert report that Respondents allege

were not provided in Cornplainant’s contention interrogatory responses. (Mot. Mern. at 4, 20.)
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Respondents rely on Certain Electronic Devices, Including Wireless Communication Devices,

Portable Music and Data Process Devices, and Tablet Computers (“Electronic Devices”), Inv.

N0. 337-TA—794,Order No. 64 at l (U.S.I.T.C., May 1O,2012) to argue that the appropriate

response here is to strike. (Id. at 1.) However, the situation in the 794 Investigation was

somewhat different because in that case, the opinions were raised for the first time in a rebuttal

expert report. Allowing the movant in that case to amend the initial expert report to respond to

rebuttal opinions would have resulted in an endless cascade of motions to amend.

Here, the alleged new opinions were offered in an initial report and therefore

Respondents were at least offered an automatic opportunity to respond. Respondents are silent

as to whether or to what extent their expert did respond, and their statement that Dr. Yang “could

not possibly have addressed” the alleged new theories (Mot. Mem. at 24) is unsupported by a

declaration or any other evidence.

In addition, in the 794 Investigation there was no hint of the new opinions in the pertinent

discovery responses, and thus the aggrieved party had no notice or opportunity to compel

discovery. Electronic Devices, Order No. 86 at 2-3. In this case, Complainant provided

Respondents with notice of its intent to pursue theories with respect to at least the issues raised in

Sections II(A)(l), II(A)(2), and III(A)(3)(a)-(c). (See, e.g., Opp. at 6-; Staff Resp. at 4.) Thus

Respondents were aware that Complainant was alleging these theories and if Complainant’s

discovery responses were in some form deficient, it was Respondents’ affirmative duty to press

Complainant for more information. See, e.g., Certain Dynamic Random Access Memory and

NANDFlash Memory Devices and Products Containing Same, Inv. No. 337-TA-803, Order No.

60 (U.S.I.T.C., 2012). How can Respondents then complain when they did receive more

developed information from Dr. Reirunan in his deposition? While the Administrative Law
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Judge does not approve of elusive discovery responses or unfair surprise, this does not appear to

be a situation where Complainant has sought to hide the ball or change tactics at the last minute.

With respect to remaining Section IH(A)(3)(d), the Administrative Law Judge notes that

even if the motion were not untimely, any issues with respect to a “blender” (Mot. Mem. at 19

20) would be MOOT. (Opp. at 18; Staff Resp. at 6; Motion Docket No. 884-091.)

The Administrative Law Judge concludes that Respondents’ motion to strike certain

arguments and opinions with respect to infringement and domestic industry (Motion Docket No.

884-081) should be DENIED.

Within four (4) business days of the date of this document, each party shall submit to the

Office of the Administrative Law Judges a statement as to whether or not‘ it seeks to have any

confidential portion of this document deleted from the public version. Any party seeking

redactions to the public version must submit to this office two (2) copies of a proposed public

version of this document pursuant to Ground Rule 1.11 with red brackets clearly indicating any

portion asserted to contain confidential business information.

The parties’ submissions may be made by facsimile and/or hard copy by the

aforementioned date. In addition, an electronic courtesy copy is required pursuant to Ground

Rule 1.3.2. The parties’ submissions concerning the public version of this document need not be

filed with the Commission Secretary.

so ORDERED. E-é Q
8/rr!~&¢_..

E. James Gildea
Administrative Law Judge

1 This means that parties that do not seek to have any portion redacted are still required to submit a statement to this
effect
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