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UNITED STATES INTERNATIONAL TRADE COMMISSION
Washington, D.C.

In the Matter of

CERTAIN RESEALABLE PACKAGES WITH Inv. No. 337-TA-962
SLIDER DEVICES

ORDER NO. 8: INITIAL DETERMINATION GRANTING IN PART AND
DENYING IN PART COMPLAINANT REYNOLDS PRESTO
PRODUCTS INC.’S _ MOTION FOR SUMMARY
DETERMINATION THAT IT HAS SATISFIED THE ECONOMIC
PRONG OF THE DOMESTIC INDUSTRY REQUIREMENT

(February 11, 2016)

On January 27, 2016, Complainant Reynolds Presto Products Inc. (“Prest0” or

“Complainant”) filed a motion for summary detennination that it satisfies the economic prong of

the domestic industry requirement under 19 U.S.C. §§ 1337(a)(3)(A)-(C). (Motion No. 962-O10).

On February 9, 2016, the Commission Investigative Staff (“Staff”) filed a motion supporting

Presto’s motion regarding the economic prong of the domestic industry requirement pursuant to

at least 19 U.S.C. §§ 1337(a)(3)(A) and (B). (Staff at 1.) Respondents Inteplast Group, Ltd. and

Minigrip LLC (collectively, “Respondents”) did not file a response opposing Presto’s motion. 1

APPLICABLE LAW

A. Summary Determination

Pursuant to Commission Rule 210.18, summary detennination “... shall be rendered if

pleadings and any depositions, answers to interrogatories, and admissions on file, together with

1Respondents’ counsel left a voice mail message with the Administrative Law Judge’s office that Respondents do
not oppose Presto’s motion.
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the affidavits, if any, show that there is no genuine issue as to any material fact and that the

moving party is entitled to a summary determination as a matter of law.” 19 C.F.R. § 210.l8(b);

see also DeMarini Sports, Inc. v. Worth, Inc., 239 F.3d 1314, 1322 (Fed. Cir. 2001); Wenger

Mfg, Inc. v. Coating Machinery Systems, Inc., 239 F.3d 1225, 1231 (Fed. Cir. 2001). The

evidence “must be viewed in the light most favorable to the party opposing the motion . . . with

doubt resolved in favor of the nonmovant.” Crown Operations Int ’l, Ltd. v. Solutia, Inc., 289

F.3d 1367, 1375 (Fed. Cir. 2002); see also Xerox Corp. v. 3Com Corp, 267 F.3d 1361, 1364

(Fed. Cir. 2001) (“When ruling on a motion for summary judgment, all of the nonmovant’s

evidence is to be credited, and all justifiable inferences are to be drawn in the nonmovant’s

favor.”). “Issues of fact are genuine only ‘if the evidence is such that a reasonable [fact finder]

could retm"n a verdict for the nonmoving party.”’ Id. at 1375 (quoting Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986)). The trier of fact should “assure itself that there is no

reasonable version of the facts, on the summary judgment record, whereby the nonmovant could

prevail, recognizing that the purpose of summary judgment is not to deprive a litigant of a fair

hearing, but to avoid an unnecessary trial.” EM] Group North America, Inc. v. Intel Corp., 157

F.3d 887, 891 (Fed. Cir. 1998). “Where an issue as to a material fact cannot be resolved without

observation of the demeanor of witnesses in order to evaluate their credibility, summary

judgment is not appropriate.” Sandt Technology, Ltd. v. Resco Metal and Plastics C0rp., 264

F.3d 1344, 1357 (Fed. Cir. 2001) (Dyk, C.J., concurring). “In other words, ‘[s]ummary

judgment is authorized when it is quite clear what the truth is,’ [citations omitted], and the law
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requires judgment in favor of the movant based upon facts not in genuine dispute.” Paragon

Podiatry Laboratory, Inc. v. KLM Laboratories, Inc., 984 F.2d 1182, 1185 (Fed. Cir. 1993).

A violation of Section 337 may not be found unless supported by “reliable, probative, and

substantial evidence.” 35 U.S.C. § 559; see also Certain Sildenafil or any Pharmaceutically

Acceptable Salt Thereof Such as Sildenafil Citrate and Products Containing Same, Inv. No.

337-TA-489, Com. Op. Remedy, the Public Interest, and Bonding at 4-5 (July 2004).

B. Economic Prong

In patent based proceedings under section 337, a complainant must establish that an

industry “relating to the articles protected by the patent . . . exists or is in the process of being

established” in the United States. 19 U.S.C. § 1337(a)(2). Under Commission precedent, the

domestic industry requirement of Section 337 consists of a “technical prong” and an “economic

prong.” Certain Data Storage Systems and Components Thereofi Inv. No. 337-TA-471, Initial

Determination Granting EMC’s Motion No. 471-8 Relating to the Domestic Industry

Requirement’s Economic Prong (unreviewed) at 3 (Public Version, October 25, 2002) The

“economic prong” of the domestic industry requirement is satisfied when the economic activities

set forth in subsections (A), (B), and/or (C) of subsection 337(a)(3) have taken place or are

taking place with respect to the protected articles. Certain Printing and Imaging Devices and

Components Thereofi Inv. No. 337-TA-690, Commission Op. at 25 (February l7, 2011)

(“Printing and Imaging Devices”). With respect to the “economic prong,” 19 U.S.C. §

l337(a)(2) and (3) provide, in full:

(2) Subparagraphs (B), (C), (D), and (E) of paragraph (1) apply
only if an industry in the United States, relating to the articles
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protected by the patent, copyright, trademark, mask work, or design
concerned, exists or is in the process of being established.

(3) For purposes of paragraph (2), an industry in the United States
shall be considered to exist if there is in the United States, with
respect to the articles protected by the patent, copyright, trademark,
mask work, or design coneemed—

(A) significant investment in plant and equipment;

(B) significant employment of labor or capital; or

(C) substantial investment in its exploitation, including
engineering, research and development, or licensing.

Id.

Given that these criteria are in the disjunctive, satisfaction of any one of them will be sufficient

to meet the domestic industry requirement. Certain Integrated Circuit Chipsets and Products

Containing Same, Inv. No. 337-TA-428, Order No 10 at 3, Initial Detennination (Unreviewed)

(May 4, 2000), citing Certain Variable Speed Wind Turbines and Components Thereofl Inv. No.

337-TA-376, Commission Op. at 15, USITC Pub. 3003 (Nov. 1996). The Commission has

embraced a flexible, market-oriented approach to domestic industry, favoring case-by-case

determination “in light of the realities of the marketplace” that encompass “not only the

manufacturing operations” but may also include “distribution, research and development and

sales.” Certain Dynamic Random Access Memories, Inv. No. 337-TA-242, USITC Pub. 2034,

Commission Op. at’62 (Nov. 1987) (“DRAMs”).

To establish a domestic industry under Section (a)(3)(A) or (B), a complainant’s

investment in plant and equipment or employment of labor or capital must be “significant” in

relation to “the articles protected by the intellectual property right concerned.” Certain Printing
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and Imaging Devices and Components Thereof, Inv. 337-TA-690, Commission Opinion, at 26

(Feb. 17, 2011). Section 337(a)(3)(C) was added to the statute in 1988 to allow licensing and

other non-manufacturing activities, such as research and development, to support a domestic

industry. See Certain Stringed Instruments, at 16. When proceeding under subsection (C) of

Section 337(a)(3), the complainant “must establish that there is a nexus between the claimed

investment and the asserted patent.” Certain Integrated Circuit Chips and Products Containing

the Same, Inv. No. 337-TA-859, Comm’n Op. at 38 (August 22, 2014) (EDIS Doc. No. 540729)

(“Certain Integrated Circuit Chips”).

DISCUSSION

Presto contends that it satisfies the economic prong of the domestic industry requirement

under 19 U.S.C. §§ 1337(a)(3)(A), (B), and (C). As set forth infra, the ALJ finds that Presto has

satisfied the economic prong of the domestic industry requirement under subsections (A) and (B)

of subsection 337(a)(3). However, the ALJ finds that Presto has not met its burden under

summary determination to satisfy the economic prong of the domestic industry requirement

under subsection (C) of subsection 337(a)(3).

A. 19 U.S.C. §§ 1337(a)(3)(A) and (B)

The ALJ finds that the evidence shows that Presto satisfies the economic prong of the

domestic industry requirement under 19 U.S.C. §§ 1337(a)(3)(A) and (B). The alleged domestic

products are Presto’s resealable packages with slider devices. (See Mot. Memo. at 9.) The

record shows that Presto has over I slider bag products, and each of these products have the

same slider design and manufacturing process. (Ia'.; citing Ex. K, PRESTOlTC00O44l97.) The
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evidence shows that Presto has - manufacturing facilities in the United States that

manufacture the Presto slider bags, and that these - facilities are responsible for Presto’s

entire production of slider bags. (See Presto’s Statement of Material Facts (“SMF”) 1[8.) The

2 manufacturingfacilitiesare located inl. (Id-)
The— facilityplantandlaborexpendituresin 2014forresealable

packageswithsliderdeviceswasapproximately— withI employeesworkingonthe

resealablepackageswithsliderdevices. (SeeSMF111]14,19.) The— facilityplant

and labor expenditures in 2014 for resealable packages with slider devices was approximately

_ withI employeesworkingon theresealablepackageswithsliderdevices.(See

SMF111116,20.) The— facilityplantandlaborexpendituresin 2014for

resealablepackageswith sliderdevices_wasapproximately- with I employees

working on the resealable packages with slider devices. (See SMF 111118, 21.)

The ALJ finds that Presto has satisfied the economic prong of the domestic industry

requirement under 19 U.S.C. §§ l337(a)(3)(r\) and (B) because Presto has provided undisputed

evidence showingits manufacturing-relatedinvestmentsin plant, equipmentand labor at its 2

facilities. The ALJ finds that these investments are significant in relation to the articles protected

by the intellectual property right given that the articles are actually resealable packages with

slider devices and, further, these articles are manufactured in the United States in their entirety.

(See Certain Male Prophylactic Devices, lnv. 337-TA-546, Commission Opinion, 2008_WL

2952724, at *27 (Aug. 1, 2007) (finding domestic industry where undisputed facts showed that
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complainant “is engaged not in mere importation, but domestic production, precisely the activity

that section 337 is designed to cover”).)

B. 19 U.S.C. § 1337(a)(3)(C)

Presto contends that its “[c]urrent development work related to sliders takes place on

productionlinesinthe_ facility.”(Mot.Memo.at 11.) Prestostatedthatit

“does not have a separate R&D [Research and Development] facility and does not break up its

expenditures particularly by R&D because much of Presto’s R&D is done ad hoc on the

productionlines.” (Id. at 11-12.) Prestoestimatedthat it spends_ annuallyon labor,

parts, and materials specifically for R&D purposes related to consumer products, including slider

bags. (Id. at 12.) Also, Presto points out that it does not have specific R&D personnel but that

any number of employees can work on any given R&D project. (1d.) Additionally, “Presto

estimates that approximately2 of its domestic R&D specific labor and investment is devoted

to slider bags.” (Id) Presto concludes that its “investments in R&D are substantial under §

337(a)(3)(C)-” (Id-)

The Staff submits that the explanation put forth by Complainant with regard to satisfying

the economic prong based on § 337(a)(3)(C) “is insufficient to show that Complainant makes

‘substantial’ investments within the meaning of U.S.C. l337(a)(1)(C).” (Staff at 7.)

The ALJ finds that Presto has not put forth sufficient evidence to show that it satisfied the

economic prong requirement under subsection (C) because it failed to provide any specific

details of its alleged R&D with respect to resealable packages with slider devices. The ALJ

finds that Prest0’s contention that it satisfies the economic prong Lmder § 337(a)(3)(C) is not
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supported by evidence as Presto does not provide an explanation for its - estimate, does not

have specific R&D personnel, and states that R&D only occurs as needed. Thus, the ALJ finds

that Presto has not met its burden under summary determination that it satisfies the economic

prong of the domestic industry requirement for subsection (C) of subsection 337(a)(3).

CONCLUSION l

The ALJ finds that Presto is entitled to summary determination that it has met the

economic prong of the domestic industry requirement under §§ 1337(a)(3)(A) and (B) for the

asserted patents. (See Certain Digital Imaging Devices and Related Software, Inv. No. 337-TA

717, Final Initial Determination, at 306-13 (May 12, 2011) (unreviewed); Personal Data and

Mobile Communications Devices, Order 102: ID at 7-12.) ‘

Accordingly, as set forth above, it is the INITIAL DETERMINATION of the ALJ that

Motion No. 962-O10 is GRANTED-IN-PART. The ALJ finds that Presto has satisfiedlthe

economic prong of the domestic industry requirement Lmdersections 1337(a)(3)(A) and (B) for

all asserted patents. (19 U.S.C. § 1337(a)(3).) However, the ALJ finds that Presto has ‘not

proved that it satisfies the economic prong of the domestic industry requirement under section

1337(a)(3)(C). _

Pursuant’ to 19 C.F.R. § 210.42(h), this initial determination shall become the

determination of the Commission unless a party files a petition for review of the initial

determination pursuant to 19 C.F.R. § 2l0.43(a), or the Commission, pursuant to 19 C.F.R. §

210.44, orders on its own motion a review of the initial determination or certain issues contained

herein.
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Within seven days of the date of this document, each party shall submit to the Office of

the Administrative Law Judges a statement as to whether or not it seeks to have any portion of

this document deleted from the public version. Any party seeking to have any portion of this

document deleted from the public version thereof shall also submit to this officc a copy of this

document with red brackets indicating any portion asserted to contain confidential business

infonnation. The parties’ submissions may be made by facsimile and/or hard copy by the

aforementioned date. The parties’ submissions concerning the public version of this document

need not be filed with the Commission Secretary.

SO ORDERED. .L2 if /'
eodore.R. Essex ./

Administrative Law Judge

\
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