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the presumption that the deleted files are prejudicial to Dow. Thus, I find Organik Kimya has

failed to rebut the presumption that the evidence spoliated in bad faith from the Strozzi laptop

was prejudicial to Dow’s allegations in this investigation.

Accordingly, I find at least some of the documents deleted from the Strozzi laptop to be

relevant and prejudicial to Dow’s allegations in this investigation.“

c. Nene laptop and external storage devices

Organik Kimya argues that if it had some control over Dr. Nene’s files, which it does not,

such control would extend only to Dr. Nene’s files created by Dr. Nene during the course of his

consulting activities. (Opposition at 45.) Organik Kimya argues that it would not apply, for

instance, to the alleged “massive amounts of Rohm and Haas proprietary documents” that

Dr. Nene allegedly had on his personal storage devices, presumably from his days as a Rohm and

Haas employee. (Id) Organik Kimya argues that when the analysis is appropriately focused on

the allegedly relevant documents that were created by Dr. Nene during the course of his

consulting activities with Organik Kimya, and allegedly deleted by Dr. Nene after receipt of his

subpoena, Dow has identified only a handful of such documents. Organik Kimya asserts those

documents are: “Chem 101.pptx,” “Chem 10l.odp, ” “Invoice Rotterdam,” “Invoice

Rotterdam\Transp0rtation"Rotterdam"l .jpg,” “Blend Tanks.docx,” “Preparation of pre

emulsion.docx,” and “Reactor Process Dilip.docx.” (Id.) Organik Kimya asserts all of these

documents were either produced during discovery or recovered forensically. (Id) Thus,

j
18In its reply, Dow makes the argument on several occasions that although a document does not
reference an accused product or opaque polymer that the document is nevertheless relevant
because it indicates the type of documents that were on the Strozzi laptop. This is not the correct
standard of relevance. It appears Dow confuses “relevancy” under FRCP 401 (and the corollary
Commission Rule 210.27(b) with “relevancy” in the context of spoliation. “In the context of
spoliation, lost or destroyed evidence is ‘relevant’ if ‘a reasonable trier of fact could conclude
that the lost evidence would have supported the claims or defenses of the party that sought it.’”
Victor Stanley, 269 F.R.D. at 531.
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Organik Kimya argues that as to this category of documents there has been no actual loss of

documents. (Id.)

Dow asserts that Organik Kimya’s argument that there has been no spoliation because

“all of these documents were either produced during discovery or recovered forensically from

Dr. Nene’s computer” is only half the story. (Reply at 41.) Dow argues that important point is

that Dr. Nene generated the documents and then provided them to Organik Kimya, as evidenced

by the fact that Organik Kimya produced copies of the documents from its own files. (Id. at 41

42.) Dow argues that Organik Kimya has spent this entire investigation trying to give the

appearance that Dr. Nene only provided general advice on “chemistry 101” and “plant safety”,

but the names of the deleted files alone make clear that Dr. Nene provided information on much

more than just safety and basic chemistry. (Id. at 42.) Dow argues that the fact that these

documents have been produced or recovered by Stroz Friedberg is irrelevant to the issue of

spoliation. (Id.) Further, Dow argues that the documents cited by Organik Kimya are not the

only evidence that Dow relies upon in its opening brief to show that Dr. Nene deleted relevant

files. (Id) Dow asserts that it relies on an entire exhibit (Mot., Ex. 15-O) from the Lynch

Declaration, as well as the direct testimony of Dr. Nene explaining that when he left Rohm and

Haas, he took numerous proprietary recipes with him, including some of the same recipes that

later ended up on an Organik Kimya loaner laptop. (Id.) Dow argues there can be no real

dispute that Dr. Nene deleted relevant materials. (Id.)

Discussion

I have found Organik Kimya to have practical control over Dr. Nene and as such a duty

to preserve Dr. Nene’s evidence in this investigation, including his laptop and thumb drives.

Organik Kimya breached that duty by permitting the spoliation of the Nene evidence. I have
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found herein Organik Kimya’s failure to exercise practical control to preserve Dr. Nene’s

evidence to be reckless. Because I have not found bad faith, Dow bears the burden of showing

that the spoliated evidence was prejudicial, which naturally includes a showing of relevance.

Micron Technology, Inc. v. Rambus Ina, 917 F.Supp.2d 300, 319 (D.Del. 2013) (“Ifthe

spoliation was not done in bad faith, then the burden lies with the non-spoliating party to show

prejudice”).

Here, there does not appear to be any real argument that the recovered evidence, “Chem

101.pptx,” “Chem 101.odp, ” “Invoice Rotterdam,” “Invoice

R0tterdam\Transp0rtation"Rotterdam"l .jpg,” “Blend Tanks.docx,” “Preparation of pre

emulsion.d0cx,” and “Reactor Process Dilip.docx”, is not relevant to Dow’s allegations in this

investigation. Likewise, there is no dispute that all of these documents were either produced

during discovery or recovered forensically from Dr. Nene’s computer. (See Opposition, Ex. 42

at ORG883ITC00204460—75 (Chem 101); Ex. 15 at ORG883ITC00l52274~275 (blend tanks);

Ex. 13 at ORG883ITC00l5232l~3l (preparation of pre-emulsion); Ex. 14 at

G883ITC00l523 50-55 (reactor process Dilip); Ex. 43 at ORG883ITC0020l537~64 (collection

of D. Nene invoices)) (Ex. 44, NENE-500 (Chem 101)). Thus, therecan be no prejudice.

Accordingly, with regard to these files, I find no sanction-worth spoliation.

Dow argues those documents are not the only evidence it relies upon to show that

Dr. Nene deleted relevant files. Dow also points to an entire exhibit (Memo, Ex. 15-O) from the

Lynch Declaration, as well as portions of the deposition testimony of Dr. Nene (Memo, Ex. 18 at

433:l0-443 :12). However, other than citing to the exhibit and deposition transcript, Dow never

develops an argument for why this evidence is relevant and its destruction prejudicial. (See

Reply at 41-42.) Thus, I find Dow has failed to prove the relevancy of this evidence or why its
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destruction was prejudicial. Accordingly, with regard to these files, I find no sanction-worth

spoliation.

V. Imposition of Sanctions

A. Default Judgment

Sanctions for spoliation should be crafted to “vindicate the trifold aims of: (1) deterring

future spoliation of evidence; (2) protecting the [complainants’] interests; and (3) remedying the

prejudice [complainants] suffered as a result of [respondents] actions.” Micron Tech., Inc., 645

F.3d at 1329. Thus, in determining an appropriate sanction, I “must take into account ‘(l) the

degree of fault of the party who altered or destroyed the evidence; (2) the degree of prejudice

suffered by the opposing party; and (3) whether there is a lesser sanction that will avoid

substantial unfairness to the opposing party and, where the offending party is seriously at fault,

will serve to deter such conduct by others in the future.” Micron Tech, 1nc., 645 F.3d at 1329

In this investigation Dow has urged me to impose the most severe of sanctions-- entry oi

default judgment against Organik Kimya on Dow’s allegation of trade secret misappropriation.

On the record before me, Dow hardly can be blamed for taking such a position. Indeed, as

exhaustively discussed, supra, Organik Kimya’s willful, bad faith misconduct has ostensibly

deprived Dow of its ability to pursue its claim of trade secret misappropriation and me of my

ability to oversee a prehearing process that would facilitate a fair and timely resolution of this

investigation on its merits. N0 sanction short of default is available to return the parties to the

position in which they would have been but for the deliberate destruction by Organik Kimya of

evidence potentially favorable to Dow.

Organik Kimya’s bad faith conduct has precluded this action from being decided on the

merits. The evidence shows potentially hundreds of thousands of files were wiped from the “C”

and “D” drives of the Perez laptop. (Memo, Ex. 15 at 1]26 (“that given the size of unallocated
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space filled with the program files (at least 190 GB) and the forensic evidence on the computer,

potentially hundreds of thousands of files could have been overwritten by the copy operation.” )

Because Organik Kimya has ensured whatever evidence was on the Perez company-issued laptop

that may have been favorable to Dow will never see the light of day and I can no longer weigh

conflicting evidence.

Evidentiary sanctions such as shifting the burden of proof are insufficient because

Organik Kimya arrogated to itself the right to decide what evidence would be made available for

hearing. Further, an adverse inference would be ineffective at this stage of the investigation and

would not absolve the substantial unfairness Dow has suffered. In any event, because of the

nature of Dow’s trade secret misappropriation claims finding adverse inferences against Organik

Kimya on this claim would be effectively equivalent to a finding of default.

Moreover, no lesser sanction will adequately deter the repetition of this kind of easily

accomplished and highly prejudicial destruction of evidence. Organik Kimya’s conduct

demonstrates flagrant bad faith and a callous disregard for the judicial process, including its

responsibility to preserve evidence. In fact, I find Organik Kimya’s conduct in this investigation

so egregious as to amount to a forfeiture of its claim. I also find the effect of the spoliation of

evidence in this investigation prejudicial to Dow and to the just resolution of this case.

Litigations are fought and won with information. Here Organik Kimya destroyed vast

amounts of information found prejudicial to Dow’s allegations in this investigation. The

spoliated evidence was from some of the “key players” one would naturally expect to have

information relevant to Dow’s claims. Thus, Dow’s inability to access such information has
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deprived Dow of its ability to prove its trade secret misappropriation case. Accordingly, no

lesser sanction than Default can make Dow whole.”

B. Attorneys’ Fees and Costs

Dow seeks an award ofcosts and fees associated with the forensic inspection, imaging

and analyses of Organik Kimya’s computers and other electronic media; the preparation of

expert reports and declarations related to those forensics issues; the drafting of letters and briefs

(including this motion) and participating in hearings with the ALJ concerning the forensic

inspections; and discovery related to the forensic inspections and evidence uncovered from such

inspections. (Memo at 73.) Dow also seeks an award of fees and costs incurred since the time

that Organik Kimya should have produced the documents uncovered during the forensic

inspection, namely from September 2013 to the present. (1d.) l will address each in turn.

1. Fees and Costs Allocable to the Spoliation of Evidence

- , - The Parties Positions

Dow argues that it has incurred significant expense to track down evidence of Organik

Kimya’s trade secret misappropriation in this investigation. (Memo at 73,) Dow asserts that

19Two days after being sen/ed with Dow’s motion for default and other sanctions, Organik
Kimya filed a motion to terminate this investigation based on a consent order stipulation.
Organik Kimya argues that granting its motion to terminate will give Dow all the relief it is
entitled to at the ITC and thus no sanctions are necessary. I disagree. Permitting Organik Kimya
to unilaterally terminate at this stage in the investigation would be an affront to the judicial
process. It would permit Organik Kimya to exit this investigation without accepting the full
measure of its responsibility for its egregious actions and would therefore fail to deter the future
spoliation of evidence. In fact, allowing Organik Kimya to exit the investigation at this stage
could encourage future bad behavior. Future parties may decide to take the calculated risk of
destroying relevant evidence, knowing that if the destruction is revealed they can escape default
or adverse findings by consenting out. Additionally, granting the motion to tenninate would not
protect Dow’s interests or remedy the prejudice to Dow flowing from Organik Kimya’s bad faith
behavior. For example, Dow would have to re-litigate the same trade secret misappropriation
issues that should have been resolved in this investigation again at District Court, except now
Dow will be tangibly disadvantaged because we know Organik Kimya has destroyed the
evidence and the record of said destruction cannot be recreated anew.
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after learning in late October 2013 of deleted meeting notes relevant to Dr. Nene’s work on the

accused opaque polymers, Dow served Organik Kimya with a notice of forensic inspection. (Id.

at 73-74.) Dow argues that Organik Kimya refused to make its network and employee laptops

available for inspection, which sparked a series of letters, teleconferenees, and briefs decided by

Order No. 16, granting in part Dow’s request to compel the forensic inspection of certain

computers. (Id. at 74.) Dow asserts that in late February its forensic expert, Stroz Friedberg,

traveled to Turkey, imaged Organik Kimya’s network and Dr. Perez’s laptop, and conducted

forensic analysis to determine whether relevant documents and information could be recovered.

(Id) Dow asserts the forensic inspection revealed evidence of multiple efforts to delete relevant

data. (Id.) Dow argues that this evidence of spoliation sparked another round of letters,

teleconferences and inspections culminating with the filing of the instant motion for default and

other sanctions. (Id.) Dow argues that it incurred significant expense for these activities and is

entitled to be reimbursed. (Id. at 74-75.) In particular, Dow argues that Organik Kimya should

be ordered to pay monetary sanctions pursuant to Commission Rule 210.33(c) for: (1) costs

associated with Stroz Friedberg’s inspection, imaging and analyses of Organik Kimya’s

computers (including Dr. Perez and Mr. Strozzi’s laptops), emails and removable storage

devices; (2) preparing expert reports and declarations; (3) attorneys’ fees incurred in drafting

letters and briefs (including this motion and Dow‘s motion to compel) and participating in

hearings with the ALJ concerning Dow’s request for forensic inspections; (4) and discovery

related to the forensic inspection and evidence uncovered from such inspections. (Id. at 75-76.)

Organik Kimya argues that any award of fees and costs should be limited to the

reasonable costs and fees incurred by Dow directly as a result of the overwriting of Dr. Perez’s

computer by Organik Kimya’s IT Department in late February. (Id. at 58.) Organik Kimya
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argues that it has incurred significant litigation expenses in this investigation despite its efforts to

minimize costs by carefully focusing on the substantive issues that mattered rather than fighting

every battle. (Id) Organik Kimya asserts that it has provided a great deal of discovery in this

investigation and that [w]hile the overwriting of the Perez computer is highly regrettable, it

should be kept in context.” (Id. at 59.) Organik Kimya argues that awarding Dow all of its

requested fees and costs would be disproportionate and unjustified especially since Organik

Kimya is withdrawing its product from the United States market. (Id)

Organik Kimya argues that only those expenses, including fees, caused by the failure to

comply may be assessed on the noncomplying party. (Id) Organik Kimya argues that Dow may

receive only expenses “that would not have been sustained had the opponent conducted itself

properly.” (Id. (quoting In re Staufler Seeds, Inc., 817 F.2d 47, 50 (8th Cir. 1987)).) Organik

Kimya argues that because it is not liable for the acts of Mr. Strozzi or Dr. Nene Dow may not

recover from Organik Kimya any fees or costs associated with those acts. (Id. at 60.) Further,

Organik Kimya argues that Dow may not recover for any fees or costs associated with briefing

its trade secret arguments unrelated to the mishandling of the Perez computer. (Id.) Organik

Kimya argues that if I award Dow its expenses for expert reports, letters, and briefs addressing

the alleged Perez spoliation, I must determine what portion of each directly concerns the

mishandling of the Perez spoliation. (Id) Organik Kimya argues that Dow may not recover for

any discovery, including the forensic inspection, not caused by the overwriting of the Perez

computer. (Id.) Organik Kimya argues that Dow requested the inspection before any alleged

spoliation occurred and thus, by definition, the inspection could not have been caused by an

alleged wrongdoing by Organik Kimya because Dow would have inspected the Perez computer

notwithstanding Organik Kimya’s alleged spoliation. (Id. at 61.)
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Discussion

“Less severe sanctions include costs, att0rney’s fees and fines, which not only

compensate the prejudiced party but also punish the offending party for its actions and deter the

litigant’s conduct, sending a message that egregious conduct will not be tolerated.” Victor

Stanley, 269 F.R.D. at 536 (internal quotations omitted). Commission Rule 210.33(c) authorizes

me to impose monetary sanctions against a party, its counsel, or both, for failing to obey an order

to provide or permit discovery.” 19 C.F.R. § 21O.33(c). The Rule makes clear that monetary

sanctions may be imposed either in lieu of or in addition to the imposition of non-monetary

sanctions. Id. Pursuant to Rule 2l0.33(c) monetary sanctions include “reasonable expenses,

including attorney’s fees, caused by the failure [to obey an order to provide or permit discovery],

unless the administrative law judge or the Commission finds that the failure was substantially

justified or that other circumstances make an award of expenses unjust.” Id.

Here, I do not find any circumstances that would make an award of attorney’s fees and

costs unjust. In light of Organik Kimya’s egregious behavior, Organik Kimya’s failure to obey

Order No. l6, the Preservation Order and the March 26 Order cannot be considered justified,

much less substantially justified. Accordingly, my imposition of sanctions shall include

reasonable costs, including attorney’s fees, as indicated below.

Dow requests costs and fees associated with a number of activities, some of which that

appear outside the scope of Commission Rule 210.33 (c). For example, Dow seeks

reimbursement for the forensic inspection of the Perez company-issued laptop. Organik Kimya

20Notably, the analogous rule in the Federal Rules of Civil Procedure, Rule 37(b)(2)(C),
requires the imposition of attomey’s fees and costs. F.R.C.P. 37(b)(2)(C) (“the court must order
the disobedient party, the attomey advising that party, or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the failure was substantially justified or
other circtunstances make an award of expenses unjust”) (emphasis added).
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argues these fees are not recoverable under the Commission Rule because they were not caused

by the failure to obey an order to provide or permit discovery. Thus, at the outset, I must decide

as a matter of law the scope of the fees and costs I may assess under the Commission Rule.

Commission Rule 2l0.33(c) governs the imposition of monetary sanctions. Rule 2lO.33(c)

states in pertinent part,

If a party fails to obey an order to provide or permit discovery the
administrative law judge may require the party failing to obey the order or the
attorney advising that party or both to pay reasonable expenses, including
attorney's fees, caused by the failure [to obey the order to provide or permit
discovery].

19 C.F.R. § 2l0.33(c). The plain language of the Rule requires that expenses and fees must be

caused by thefailure I0 obey an order to provide or pennit discovery. With regard to the Perez

laptop, Organik Kimya violated Order No. l6’s mandate to provide the Perez company-issued

laptop for forensic inspection by presenting the laptop for forensic inspection in a condition

different (i.e., with the unallocated space of the “C” drive overwritten and the “D” drive wiped

clean) from the condition it was in at the time Organik Kimya’s duty to preserve began. There

can be no question that the failure of Organik Kimya to provide Dow with the Perez laptop in

such a condition, where Dow could have potentially recovered information from the “C” drive or

“D” drive, caused Dow significant expense in, for example, bringing the present motion.

However, it cannot be said that the failure caused Dow to move to compel the forensic inspection

of the Perez laptop in the first instance or hire Stroz Friedberg to perform the forensic inspection

of the Perez laptop. Those costs would have been incurred regardless.

Dow argues that “the ALJ and the Commission have the authority to assess monetary

sanctions for Organik Kimya’s violation of the ALJ’s orders regardless of when those violations

occurred.” (See Reply at 45.) It appears that Dow mistakenly conflates what constitutes a failure
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to obey an order to provide or permit discovery (i.e., when I am permitted to impose monetary

sanctions) with the amount of costs and fees I am permitted to assess under the Rule. I agree

with Dow and the cases it cites that a party may be found to have failed to obey an order to

provide or permit discovery even if the discovery sought by the order was destroyed before

issuance of the order. The reason being is simple. The order required the party to provide

certain discovery and the party failed to do so thereby failing to obey the order. The fact that the

party may have an excuse or justification for not being able to provide the discovery (i.e., it was

destroyed pursuant to a valid document retention policy) is irrelevant to whether there was a

violation of the order. The excuse or justification would militate only against the amount of the

sanction to be imposed. What constitutes a violation of an Order, however, is not the same as

what fees and costs may be collected for such violation under Commission Rule 210.33(c). As

previously stated, I find I am limited by the unambiguous language of the rule that the fees and

costs must result from the failure to obey the order to provide or pennit discovery. Certain

Composite Wear Components and Products Containing Same, Inv. No. 337-TA-644, Comm’n

Op. at 6 (June 7, 2010) (“Therefore, under Commission rule 210.33(c), Magotteaux may only

recover those attorney’s fees incurred as a result of AlAE's failure to comply with an order to provide

or permit discovery.” )

Dow cites several district court cases where an award of fees and costs included fees and

costs for the forensic imaging and recovery of the spoliated evidence (i.e., fees and costs not

resulting from a failure to obey to obey an order to permit or provide discovery). (Memo at 74

75.) Those cases are distinguishable from the present case because in those cases the court relied

either entirely, or in part, on its inherent power to sanction. See, e.g. , Ameriwood Industries, Inc.

v. Liberman, 2007 WL 5110313, *4 (E.D.Mo. 2007) (“Pursuant to the Court's inherent powers

and Fed.R.Civ.P. 37(b)(2) ...”). Thus, in those cases the court was not constrained by the
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language of FRCP 37(b)(2)(C). At least one court has explicitly recognized this distinction. In

U.S. ex rel. Berglund v. Boeing C0., the district court stated:

Under the circumstances of this case, the court will imposes [sic] two monetary
sanctions and the sanction of dismissal. First, for violation of the court's order to
produce the third hard drive for inspection, monetary sanctions are awarded under
Rule 37(b)(2)(C). Berglund, personally, is ordered to pay Boeing's reasonable
costs and attorney fees arising directly from his failure to produce the third hard
drive as directed on March 11, 2010. See Fed. R. Civ P. 37(b)(2)(C) (“court must
order the disobedient party to pay the reasonable expense caused by the
failure”). In addition, under the court's inherent authority, Berglund is ordered to
pay Boeing's costs directly connected with the investigation and discovery of the
altered emails, including the deposition preparation for and questioning of
Berglund about the altered emails.

U.S. ex rel. Berglund v. Boeing C0., 835 F.Supp.2d 1020, 1055 (D.Or. 2011). I do not rely on

any inherent power as the basis for this Order. Thus, unlike the cases cited by Dow and the case

I cite above, I am constrained by the language of Commission Rule 210.33(c).

For spoliation of evidence on Dr. Perez’s laptop in violation of Order No. 16, I find Dow

is entitled to fees and costs for: any additional discovery resulting from the forensic inspection of

the Perez laptop; the preparation and briefing of the present motion for default and other

sanctions, including, for example, preparation of the Lynch Declaration; and preparation for,

travel to, and expenses incurred at the oral hearing on July 9-10, 2014. For spoliation of Leo

Strozzi’s laptop and files thereon in violation of my Preservation Order and my Order of March

26, I find Dow is entitled to fees and costs for: any additional discovery resulting from the

forensic inspection of the Strozzi laptop; the preparation and briefing of the present motion for

default and other sanctions, including, for example, preparation of the Lynch Declaration; and

preparation for, travel to, and expenses incurred at the oral hearing on July 9-10, 2014. For

spoliation of evidence on Dr. Nene’s laptop and external storage devices, I find because Dow
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failed to show that the spoliation of evidence from the Nene laptop and extemal storage devices

was prejudicial, an award of fees and costs is not appropriate.

On October 8, 2014, I issued Order No. 25 requesting supplemental briefing regarding

Dow’s request for fees and costs. Specifically, I sought an accounting of fees and costs

regarding:

1. Any additional discovery reasonably flowing from the forensic inspection of
the Perez laptop;

2. Any additional discovery reasonably flowing from the forensic inspection of
the Strozzi laptop;

3. The preparation a.ndbriefing of Dow’s motion for default and other sanctions,
including, for example, preparation of the Lynch Declaration; and

4. The oral hearing on July 8-9, 2014, including the preparation for the hearing,
travel to the hearing and costs incurred while at the hearing.

On October 14, 2014, Dow timely filed its supplemental response. On October 16, I issued

Order No. 26 requesting additional supplemental briefing regarding Dow’s request for fees and

costs having found Dow’s supplemental briefing to include fees and costs outside of the scope of

Order No. 25. In particular, I found the following fees and costs to be outside the scope of the

accotmting requested in Order No. 25:

1. Inspection of Dr. Perez and Mr. Strozzi’s laptops. (Fees and costs associated with the
preservation and inspection of Dr. Perez’s personal email account and USB drives, as
Wellas the preservation and inspection of the Organik Kimya pool computers per
Order of April 7 teleconference are okay); and

2. Preparation for and participation in March 19, March 20, and March 26
teleconferences.

On October 17, 2014, Dow timely filed its additional supplemental briefing providing an updated

accounting of fees and costs that does not include the two categories of fees and costs identified

in Order No. 26 as outside the scope of Order No. 25.

The Supreme Court in Hensley v. Eckerhart, 461 U.S. 424 (1983) stated:

The most useful starting point for determining the amount of a reasonable fee is
the number of hours reasonably expended On the litigation multiplied by a
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reasonable hourly rate. This calculation provides an objective basis on which to
make an initial estimate of the value of a lawyer's services.

Id. at 433-434. The calculation is commonly referred to as the “lodestar.” As stated in Hensley,

a proper lodestar is based on two components, a determination of a reasonable billing rate and a

determination of the number of hours reasonably expended.

Dow submitted declarations from its lead counsel in this investigation, Raymond Nimrod,

and partner, S. Alex Lasher, made under penalty of perjury, which detail the fees charged by

Quinn Emanuel Urquhart & Sullivan, LLP (“Quinn Emanuel”) and Weil, Gotshal & Manges

LLP (“Weil Gotshal”) with respect to the issues I have found herein to be recoverable (those

identified in Order No. 25 and Order No. 26). (See Supp. Brief, Ex. 1; Additional Supp. Brief,

Ex. 1.) The declarations include the relevant monthly invoices for Quinn Emanuel and Weil

Gotshal and summaries of the attorneys’ fees expended. (See Supp. Brief, Ex. 1-A, 1-B;

Additional Supp. Brief, Ex. 1-A, 1~B.)

Organik Kimya argues that Quinn Emanue1’sbilling entries exceed the scope of Order

No. 25, but this argument was mooted by Order No. 26 and the revised billing entries submitted

by Quinn Emanuel in response thereto. (See Additional Supp. Brief, Ex. 1.)

Organik Kimya argues that “a 50% reduction of Quirm Emanuel’s hours is appropriate

and reasonable, given the duplicative staffing on this case,” but provides no adequate support for

this assertion. (See Opposition to Supp. Brief at 15). Organik Kimya’s conduct required

extensive and careful evaluation, and Organik Kimya identifies no duplication of effort on the

part of DoW’s attomeys. Organik K_imya’sclaim that it “reviewed each billing entry on a line

by-line basis” is insufficient to rebut the presumption that the hours charged to Dow were

reasonable or rebut the sworn statements from Mr. Nimrod and S. Alex Lasher that Dow’s

attomeys reviewed the invoices and only included time spent on the activities identified in Order
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