
Public Version

No. 25 and Order No. 26. (Supp. Brief, Ex. l at W 5-7; Additional Supp. Brief, Ex. I.)

I also find Organik Kimya failed to rebut the presumption that the hours charged to Dow

by Weil Gotshal were reasonable. As Mr. Nimrod’s sworn declaration explained, Dow hired

Weil Gotshal to assist Quinn Emanuel with the spoliation issues because Mr. Lender is a

“recognized expert, author and frequent lecturer on issues related to electronic discovery.”

(Supp. Brief, Ex. 1 at 1[12). Organik Kimya does not challenge Mr. Lender’s qualifications, nor

does it contend that the spoliation issues in this investigation were anything other than

extraordinary. Thus, I find Dow’s decision to retain Mr. Lcnder and his firm for consultation on

the spoliation issue was reasonable.

Accordingly, for the reasons above, I find the number of hour expended by Quinn

Emanuel and Weil Gotshal to be reasonable.

Having found the rates billed by Quinn Emanuel and Weil Gotshal to Dow to be

reasonable and the number of hours billed to Dow by Quinn Emanuel and Weil Gotshal on the

issues identified in Order No. 25 and Order No. 26 reasonable, may now calculate the lodestar.

For Quinn Emanuel, multiplying the rates of each attomey by the hours he/she expended gives

[ ] in fees. For Weil Gotshal, multiplying the rates of each attorney by the hours

he/she expended gives [ ] in fees. Thus, I find the total amount of fees recoverable by

Dow to be $1,345,707.30.

With respect to Dow’s costs, Dow argues that it incurred expenses totaling $633,279.45.

(Additional Supp. Brief at 2.) Those costs include: [ ] for Quinn Emanuel hearing costs;

[ ] for Dow’s forensic experts Stroz Friedberg; and [ ] for Dow’s audio/visual

technicians Resonant Legal Media, LLC (“RLM”). In support of its cost calculation, Dow

provides a declaration from its lead counsel Raymond Nimrod (See Supp. Brief, Ex. 1) and a
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declaration from Colleen Kavanagh, Managing Director of Stroz Friedberg (See Supp. Brief, Ex.

2; Additional Supp. Brief, Ex. 2). These declarations detail the costs incurred by Dow. Organik

Kimya argues that Quinn Emanual’s costs associated with the July 8-9, 2014 hearing are

excessive because of “Quinn Emanual’s excessive overlawyering” (see Opposition to Supp.

Brief at 16), but provides no evidence that the number of people involved in the two day hearing

were in fact excessive. Organik Kimya also argues that Stroz Friedberg’s costs are excessive,

unjustified and unreasonable. (Opposition to Supp. Brief at 20-26.) Much of Organik Kimya’s

argument, however, has been mooted by Dow’s Additional Supplemental Brief, which included

a reduction of [ ] from Stroz Friedberg’s original accounting of its fees and costs for

costs related to activities I found in Order No. 26 to be outside the scope of costs Dow is entitled

to recover for Organik Kimya’s failures to obey my Orders to permit or provide discovery. (See

Additional Supp. Brief, Ex. 2.) As for Organik Kimya’s argument that Stroz Friedberg’s total

hours are too high, I am not persuaded. Ms. Kavanagh convincingly explained in her declaration

on behalf of Stroz Friedberg that Organik Kimya’s consistent efforts to obfuscate discovery

required hundreds of hours of forensic analysis and investigation. (Supp. Brief, Ex. 2 at 111]15

17.) Organik Kimya provides no evidence showing that the number our hours required to

analyze the spoliated evidence was excessive in view of the multiple data destruction techniques

employed by Organik Kimya. Organik Kimya further argues that RLM’s costs are umeasonable

and excessive. (See Opposition to Supp. Brief at 26-28.) I agree that the costs appear excessive.

The evidence shows that compared to Dow’s [ ] in costs related to RLM’s audio/visual

services at the July 8-9 hearing, Organik Kimya incurred only [ ] for similar services at

the hearing. Similarly, Dow claims fees from five different audio/visual employees in contrast to

the two individuals employed by Organik Kimya with comparable results. Lacking a more
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detailed explanation of why RLM’s fees are so high or why so many individuals were required to

perfonn audio/visual services for a two-day hearing, I find a reduction to RLM’s costs to the

amount of [ ] to be appropriate. Accordingly, as adjusted, l find for

the reasons above that Dow’s requested costs are reasonable and as such Dow is entitled to

recover costs in the amount of $598,672.61.

The monetary sanctions, as set forth above, shall be imposed against both counsel for

Organik Kimya and Organik Kimya, jointly and severally. The basis for my decision is

threefold. First, Organik Kimya is a Turkish chemical company with no significant operations in

the United States. Thus a judgment against Organik Kimya for fees and costs will be difficult to

enforce directly against Organik Kimya. Accordingly, imposing monetary sanctions against

Organik Kimya alone would likely give Dow ineffective relief vitiating a basis of my decision to

impose monetary sanctions, which is the significant expense Dow actually incurred as a result of

Organik Kimya’s misconduct. Second, counsel for Organik Kimya was present in Turkey to

oversee the inspection of the Perez company-issued laptop when the spoliation occurred. Third,

as discussed in detail, supra, the explanations in Organik Kimya’s letter of April 4, 2014, for the

destruction of evidence on the Perez laptop and the behavior that occurred thereafter to try and

cover up the spoliation are not the slightest bit credible on its face. Any diligent effort by

counsel to check the veracity of the explanations in that letter before it was filed would have

revealed them as false. The filing of this letter with the court exacerbated the discovery dispute

between the parties resulting in the need for multiple filings and teleconferences, increasing the

costs and fees born by Dow. Fourth, there is no affirmative evidence of record that a litigation

hold memo, or equivalent, was issued or disseminated in this investigation. Nor is there

evidence that an active undertaking was made to preserve evidence in this investigation.
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Accordingly, l find my decision to impose sanctions against both counsel for Organik Kirnya and

Organik Kjmya itself, jointly and severable, well justified.

2. Fees and Costs Incurred As a Result of Organik Kimya’s Failure to
Comply With lts Discovery Obligations

The Parties’ Positions

Dow argues that Organik Kimya should be ordered to pay monetary sanctions pursuant to

Commission Rule 210.33(c) for Dow’s fees and costs incurred in this Investigation since

September 2013. (Memo at 78.) Dow argues that the fact that Organik Kimya’s destruction of

documents and failure to secure, preserve and produce documents occurred before the issuance

of the ALJ’s orders is immaterial. (Id.)

Specifically, Dow argues that it is entitled to fees and costs incurred since the time that

Organik Kirnya should have secured, preserved, and produced the documents uncovered during

the forensic inspection. (Memo at 76.) Dow argues that Organik Kimya should have secured

and preserved those documents in June 2013, and then produced them in July-August 2013 in

response to Dow’s document requests. (Id.) Dow argues that not only did Organik Kimya fail to

produce the documents, it did not even issue a preservation memo, or legal hold memo, to its

employees to ensure that electronic documents were not deleted. (Id.) Dow argues that had

Organik Kimya complied with its discovery obligation, and preserved and produced the

documents in question, it could have avoided most, if not all of its fees from September 2013 to

the present. (Id.) Instead, Dow asserts it incurred significant expense in this investigation for

which Organik Kimya should be held directly responsible. (Id.)

Dow argues that at the outset of this case, Organik Kimya had an obligation to search for

and preserve all responsive documents and information. (Id.) Dow asserts that its document

requests specifically called for the documents that have now been recovered or, worse yet, have
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now been lost or destroyed. (Id) Dow argues that Organik Kimya ignored its obligation to

secure, preserve and produce documents in the possession of Mr. Strozzi. Mr. Strozzi’s

company laptop and his electronic media with DoW’srecipes should have been collected. (Id. at

77.) Dow argues that Organik Kimya can no longer pretend that Mr. Strozzi was not involved in

the development of its opaque polymers. (Id.) Dow argues that Organik Kimya knew of his role

and should have secured his electronic media at least in response to Dow’s Request No. 62.

(Id-)

Dow asserts that Organik Kimya hid the most damning evidence of its misappropriation

and left Dow to its own devices to track it down. (Id.) Dow argues that there is no reasonable

argument that Organik Kimya did not know where the documents and information was in this

case. (Id.) Dow argues that Dr. Perez, Mr. Strozzi and Dr. Nene are all former Rohm and Haas

employees, and asserts Organik Kimya’s company management and senior personnel were well

aware that Rohm and Haas’ proprietary recipes and confidential documents had been used to

develop Organik Kimya’s opaque polymers. (ld.) Dow argues that the computers and storage

devices of Dr. Perez, Mr. Strozzi and Dr. Nene should have been among the very first places that

Organik Kimya searched for responsive documents. (Id.) If it had done so, Dow argues the

dispositive evidence in this case would have come to the surface long ago, and this case would

have been resolved by way of early motion practice or settlement. (Id) Instead, Dow asserts

Organik Kimya allowed Dow and the court to waste almost a year and several million dollars

taking this case to the brink of trial. (Id.at 77-78.) Dow argues that the fact that Organik Kimya

so vehemently objected to forensic inspection after being caught red-handed only made matters

worse. (Id.)

Organik Kimya argues that Dow’s request for an award of fees and costs incurred from
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September 2013 to the present is unwarranted and wholly unsupported by the facts and the law.

(Opposition at 61.) Organik Kimya argues that there is no Commission precedent for such a

sanction and that Dow cites none. (Id.) Organik Kimya asserts that Dow incorrectly contends

that “[t]he fact that Organik Kimya’s [alleged] destruction of documents . . . occurred before the

issuance of the ALJ’s orders is immaterial.” (1d.) Organik Kimya argues that directly contrary

to Dow’s assertion, the timing of the alleged discovery violations is material to the requested

sanctions because, as the Commission has repeatedly made clear, “[a]n order compelling

discovery is a prerequisite to all sanctions under Commission Rule 210.33.” (Id.) Organik

Kimya asserts that a “prerequisite” means a condition precedent, i.e., something that must occur

before sanctions can be assessed. (Id.) Organik Kimya argues that here, all four of the discovery

orders upon which Dow’s sanctions motion is based are dated on or after February 4, 2014. (Id.)

Thus, as a matter of law, Organik Kimya argues this is the earliest date on which sanctions can

attach. (Id.)

Organik Kimya argues that even if the ITC had the authority to award the sanctions Dow

requests, Dow has not even come close to showing that it is entitled to all of its costs and fees

since September 2013. (Id. at 62.) Organik Kimya asserts that Dow relies exclusively on two

document requests (Nos. 4 and 62), issued “at the outset of this case,” that it contends Organik

Kimya failed to comply with, but fails to mention that “at the outset of this case,” the

Investigation was all about patents, not trade secrets. (ld.) Organik Kimya asserts that Dow did

not amend its complaint to add claims of trade secret misappropriation until November 2013.

(Id.) Organik Kimya argues that Dow fails to mention that its document requests were inherently

limited to the accused opaque polymers in this Investigation, i.e., ORGAWHlTE® 2000 and

OPAC 204X. (Id.) Organik Kimya argues that this is important to remember because Dow’s
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complaint about the 2,700 deleted Strozzi files boils down to just three allegedly “relevant”

documents, none of which relates to these accused products. (Id.) Likewise, Organik Kimya

argues that none of the small handful of documents created by Dr. Nene during his consultancy

that were allegedly deleted by him after his first subpoena actually relate to these accused

products. (Id.)

Organik Kimya also argues that Dow’s claims that it “could have avoided most, if not all

of its fees from September 2013 to the present” but for the alleged computer issues with Dr.

Nene, Dr. Perez, and Mr. Strozzi is absurd. (Id. at 63.) Organik Kimya argues that Dow did not

even amend its complaint to add trade secret claims until November 27, 2013. (Id.) Moreover,

Organik Kimya argues that regardless of what the allegedly deleted files would have shown,

Organik Kimya would have been entitled to its defenses, necessitating continued discovery,

motions practice, and a hearing. (Id)

Discussion

As I explained, supra, I am constrained by the language of Commission Rule 2lO.33(c).

Pursuant to 21O.33(c),any recoverable costs and fees must have been “caused by the failure to

obey an order to make or perrnit discovery.” l9 C.F.R. § 2lO.33(c)(emphasis added)

Accordingly, I have no authority to grant Dow its requestedfees and costs resulting from

Organik Kimya’s failures to comply with its discovery obligations that were not incurred as a

result of the failure to obey an order to make or permit discovery.

VI. Conclusion _

Lest it be misunderstood, I find Organik Kimya’s abhorrent conduct with regard to the

laptop it issued to Dr. Perez and that it actually possessed at the time of the spoliation, to be more

than sufficient to justify the Default Sanction against Organik Kimya, along with the Attorneys’

Fees Sanction. I also find Organik Kimya’s contumacious and inexplicable conduct with regard
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to computer it issued to Mr. Strozzi to be sufficient to independently justify the most severe

sanction, even were I to heed Organik Kimya’s lack of prejudice argument. As I mentioned,

while I find Dow’s arguments concerning Dr. Nene to be both attractive and logical, I do-not find

sufficient actual proof of bad faith imputable to Organik Kimya. Nevertheless, the entire chapter

with regard to Dr. Nene, including the false statements during his first deposition and that of

Mr. Kaslowski, which appear coordinated, to be more indicative of something I have no

adequate sanction to address. Taken together, the facts discussed in this Determination are

disheartening and leave all of those who practice before the U.S. International Trade

Commission diminished by the experience.

Order 883-019 is GRANTED-IN-PART as set forth herein. As discussed more fully,

supra, as sanctions for the bad faith spoliation of evidence in this investigation in violation of

Commission Rule 210.33(b), I find Organik Kimya in default with regard to Dow’s allegations

of trade secret misappropriation and award Dow costs and fees as follows:

Attorney’s Fees: $1,345,707.30

Costs: $598,672.61

TOTAL: $1,944,379.91

In addition to Dow’s allegations of trade secret misappropriation, this investigation also

includes allegations of patent infringement. At the hearing on Dow’s motion for default and

other sanctions Dow represented that if Organik Kimya were found in default than it would

move to withdraw its remaining patent infringement claims. (Tr. at 520121-521:1 (“Your Honor,

I can represent, and I have client approval to represent, that if you enter a default as to the trade

secret case, that -- but we can‘t do it until after to protect our interests, but we will terminate the
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patent cases in this proceeding without prejudice.”).) Having found Organik Kimya in default I

expect Dow will move post haste to do so, preferably no later than October 30, 2014.

Further, this investigation was instituted against five Respondents: Organik Kimya San.

Ve Tic. A.S., Organik Kimya Netherlands B.V., Organik Kimya U.S., Inc., Turk International

LLC, and Aalborz Chemical LLC d/b/a Aal Chem. However, Dow’s present motion for default

and other sanctions is only directed against the Organik Kimya respondents. On October, 17,

2014, Dow filed a letter acknowledging this issue and stating that “Dow will immediately move

to terminate the investigation as to the Distributor Respondents in the event that the

Administrative Law Judge decides to order default judgment as requested in Dow’s Motion

for Default and Other Sanctions Against Organik Kimya (Motion No. 883-019).” (EDIS

Document ID No. 544517.) Having found Organik Kimya in default I expect Dow will move

post haste to do so, preferably no later than October 30, 2014.

Having found Organik Kimya in default, pursuant to Commission Rule 2lO.l7(b)(4),

Organik Kimya “shall be deemed to have waived its right to appear, to be served with

documents, and to contest the allegations at issue in the investigation.” 19 C.F.R. § 2lO.l7(b)(4)

Pursuant to 19 C.F.R. § 2l0.42(h), this Initial Determination shall become the

determination of the Commission Lmlessa party files a petition for review of the Initial

Determination pursuant to 19 C.F.R. § 210.43(a), or the Commission, pursuant to 19 C.F.R. §

210.44, orders, on its own motion, a review of the Initial Determination or certain issues herein.

Within 3 days of the date of this order, the parties shall jointly submit: (1) a proposed

public version of this order with any proposed redactions bracketed in red; and (2) a written

justification for any proposed redactions specifically explaining why the piece of information

sought to be redacted is confidential and why disclosure of the information would be likely to
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cause substantial harm or likely to have the effect of impairing the Commission’s ability to

obtain such information as is necessary to perform its statutory functions.”

SO ORDERED.

Thomas B. Pender
Administrative Law Judge

2' Under Commission Rules 210.5 and 201.6(a), confidential business infonnation includes:
information which concems or relates to the trade secrets, processes, operations,
style of works, or apparatus, or to the production, sales, shipments, purchases,
transfers, identification of customers, inventories, or amount or source of any
income, profits, losses, or expenditures of any person, firm, partnership,
corporation, or other organization, or other information of commercial value, the
disclosure of which is likely to have the effect of either impairing the
Con1mission’s ability to obtain such information as is necessary to perform its
statutory functions, or causing substantial harm to the competitive position of the
person, firm, partnership, corporation, or other organization from which the
information was obtained, unless the Commission is required by law to disclose
such information.

See 19 C.F.R. § 201.6(a). Thus, to constitute confidential business information the disclosure of
the information sought to be designated confidential must likely have the eflect of either: (1)
impairing the Commission’s ability to obtain such infonnation as is necessary to perform its
statutory fimctions; or (2) causing substantial harm to the competitive position of the person,
finn, partnership, corporation, or other organization from which the information was obtained.
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