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pursuant to my first subpoena and yet he deleted the files anyway. Thus, his wound is self

inflicted. Federal district courts have consistently held that “even though a party may have

destroyed evidence prior to the issuance of a discovery order and thus may be unable to obey,

sanctions are still appropriate under Rule 37(b) because this inability is self-inflicted.” In re

NTL, Inc. Sec. Litig., 244 F.R.D. at 191-192 (quoting Chan v. Triple 8 Palace, lnc., 2005 WL

1925579 at *4 (S.D.N.Y. Aug. ll, 2005)); see also Beck v. Test Masters Educational Servs., Inc.,

289 F.R.D. 374, 382 (D.D.C. 2013) (rejecting spoliator’s argument that Rule 37(b) does not

apply because “all of the alleged spoliation conduct occurred before this Court’s June 27, 2011

order” and because “none of the infonnation Plaintiffs claim has been spoliated was subject to

any discovery order at the time it was allegedly spoliated.”); Orbit One Comm ’ns, Inc. v.

Numerex Corp, 271 F.R.D. 429, 435 (S.D.N.Y. 2010) (“Sanctions [under Rule 37(b)] are

appropriate even where a party’s spoliation occurred before the issuance of the discovery order 

thus rendering compliance impossible —because the inability to comply with the order was ‘self

inflicted.”’). Additionally, Dr. Nene’s failure to timely produce all the external memory devices

in his possession was a violation of my March 26 Order compelling forensic inspection of such.

Dr. Nene’s spoliation at least includes: (1) The deletion of the files on the Fujifilm USB drive

and Kingston USB drive after Dr. Nene was served with the first subpoena on September 12,

2013, requiring him, inter alia, to “preserve and retain all documents, including electronic

documents, and other information potentially responsive to any of these requests” is spoliation in

violation of my first subpoena to Dr. Nene, as well as my Preservation Order of March 20, 2014

and the March 26 Order; (2) The deletion of the files “Cheml0l .pptx,” “Preparation of pre

emulsion.docX,” and “Reactor Process Dilip.docx” is spoliation in violation of my first subpoena

to Dr. Nene, my Preservation Order of March 20, 2014 and the March 26 Order; (3) The deletion
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of the twelve “.zip” files is spoliation in violation of my first subpoena to Dr. Nene, my

Preservation Order of March 20, 2014, and the March 26 Order; and (4) The deletion of the

“NewAll Folder”, including subfolders and files therein, is spoliation in violation of my first

subpoena to Dr. Nene, my Preservation Order of March 20, 2014, and the March 26 Order.

B. Proof of Sanction-Worthy Spoliation

1. Control, duty to preserve, breach of the duty to preserve

As discussed, supra, to prove spoliation that warrants the imposition of sanctions Dow

must show that the party having control over the evidence had an obligation to preserve it when

it was destroyed or altered and that the party breached that obligation through the destruction or

alteration of evidence.

lt has been held that courts must consider issues of proportionality and reasonableness of

the alleged spoliator’s conduct in determining whether there has been a breach of the

preservation duty, neither is at issue in this investigation. Organik Kimya does not allege that it

would have been an undue burden for it to preserve the information that was destroyed. Neither

is this a case where a hapless party took objectively reasonable steps to preserve potentially

relevant evidence, which was nevertheless destroyed, lost or altered.

a. Perez laptop

Organik Kimya does not dispute that it had control over Dr. Guillermo Perez’s laptop.

Organik Kimya does not dispute that it had a duty to preserve the laptop and the evidence therein

at the time the Program File folder was copied 108 times to overwrite the unallocated space on

the laptop’s “C” drive or when CCleaner was run to wipe the “D” drive. Organik Kimya does

not dispute that as a result potential evidence was destroyed on Perez’s laptop in contravention of

Order~No. 16. (See Opposition at l, 51 (“Organik Kimya does not dispute that a portion of the

hard drive of Mr. Perez’s computer was overwritten in such a way that previously deleted files
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were potentially rendered unrecoverable through forensic means. Organik Kimya understands

that this is a serious issue and that the overwriting of deleted (but potentially still recoverable)

files on Mr. Perez’s computer may constitute a violation of Order No. l6.”).)

Dr. Guillermo Perez is co-head of R&D for Organik Kimya. Dr. Perez has been

employed by Organik Kimya for six years. The laptop in question was Dr. Perez’s company

issued laptop. The evidence shows that Organik Kimya took possession of Dr. Perez’s company

laptop before the spoliation. Thus, Organik Kimya incontrovertibly had control over the laptop

at the time of the spoliation a.nddoes not argue otherwise.

The Complaint in this investigation was filed on May 20, 2013, and the Commission

instituted this investigation by publication in the Federal Register on June 21, 2013. 78 FR

37571 (June 21, 2013). On November 7, 2013, I issued Order No. 8 as an initial determination

granting Dow’s request to amend the Complaint and Notice of Investigation (“N01”) to add

allegations of trade secret misappropriation. Thus Organik Kimya was under a duty to preserve

evidence relevant to Dow’s allegations of patent infringement at least as of May 20, 2013 and

trade secret misappropriation at least as of November 7, 2013, if not earlier. Accordingly, there

can be no debate that Organik Kimya was under a duty to preserve when the spoliation of

evidence on Perez’s laptop occurred between February 23-27, 2014. Likewise, there can be no

debate that Organik Kimya breached that duty when Organik Kimya undertook to make

108 copies of the Program File folder to overwrite the unallocated space on the laptop’s “C”

drive or when CClea.nerwas run to wipe the “D” drive. (See supra, at IV.A.l .)

b. Strozzi laptop and external memory devices

The Complaint in this investigation was filed on May 20, 2013, and the Commission

instituted this investigation by publication in the Federal Register on June 21, 2013. 78 FR

37571 (June 21, 2013). On November 7, 2013, I issued Order No. 8 as an initial determination
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granting Dow’s request to amend the Complaint and Notice of Investigation (“NOI”) to add

allegations of trade secret misappropriation. Thus Organik Kimya was under a duty to preserve

evidence relevant to Dow’s allegations of patent infringement at least as of May 20, 2013 and

trade secret misappropriation at least as of November 7, 2013, if not earlier. Accordingly, there

can be no debate that Organik Kimya was under a duty to preserve when the spoliation of

evidence on Mr. Strozzi’s laptop occurred on March 21, 2014 and the laptop and external

memory devices were lost on March 31, 2014. Likewise, there can be no debate that if I find

Organik Kimya to have “control” over Strozzi’s laptop or extemal memory devices that Organik

Kimya breached its duty to preserve when more than 2700 files were deleted from the laptop and

when the laptop and memory devices were subsequently lost.

As indicated above, the issue of “control” is contested.

The Parties’ Positions

Organik Kimya argues that it is not responsible for the deletion of over 2700 files from

Mr. Strozzi’s work-issued laptop. (See Opposition at 45.) Organik Kimya argues that

Mr. Strozzi was a “rogue employee” who made a unilateral decision to delete those files prior to

delivering his computer to Organik Kimya for forensic inspection. (Id. at 45-46.) Organik

Kimya argues Mr. Strozzi deleted the files despite receiving direct instructions not to delete any

material from his computer. (Id. at 46.) As such, Organik Kimya argues Mr. Strozzi’s decision

to delete the files cannot be imputed to Organik Kimya under standard agency principles. (1a'.at

45.) Organik Kimya argues that D0w’s forensic inspection of the Strozzi laptop revealed file

paths that suggest that Mr. Strozzi had accessed not only Rohm and Haas confidential

infonnation but also confidential information from Vinavil, Mr. Strozzi’s former employer. (Id.

at 46.) Organik Kimya argues that the forensic inspection also revealed that Mr. Strozzi had
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Organik Kimya confidential recipes among his files and that he had already sold at least one of

those Organik Kimya recipes to a competitor. (Id.) Organik Kimya argues that under these

unique circumstances, Mr. Strozzi’s decision to delete the files on his company-issued laptop

cannot be attributed to Organik Kimya because his actions were clearly not performed within the

scope of his employment of for anything other than Mr. Str0zzi’s ovm personal benefit. (Id)

Organik Kimya argues that for Dow to demonstrate that Organik Kimya is vicariously

liable for the actions of Mr. Strozzi, Dow must prove that his act was “reasonably necessary to

accomplish the purpose of [his] employment” and was done “in furtherance of [Organik

Kimya’s] business.” (Id. (quoting Restatement (Second) of Agency § 220 cmt. e (1958).)

Organik Kimya argues that there is no evidence that the deletion of the “scale-up” folder on his

work-issued laptop was necessary to accomplish the purpose of his employment. (Id. at 47.)

Moreover, Organik Kimya argues that Dow has not shown that the deletion of files off his

company-issued laptop was within the scope of his employment, as interpreted by Turkish law.

(Id)

Dow argues that inspection of the company-issued Strozzi laptop and the loaner laptop

revealed that Organik Kimya was in possession of over one hundred of Dow’s proprietary

recipes, including recipes for the domestic industry products in this investigation. (Reply at 16.)

Dow asserts that to avoid responsibility for this theft, Organik Kimya alleges Strozzi was a

“rogue employee” and it an innocent victim. (Id.) Dow argues that evidence shows otherwise.

(Id-)

Dow argues that forensic evidence shows that a user identified as “hp” used an Organik

Kimya loaner laptop to access several Rohm and Haas recipes located on an external storage

device in December 2007. (Id) Dow asserts that Dr. Nene admitted to keeping copies of these
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very same files from his time at Rohm and Haas. (Id) Dow argues that contrary to Organik

Kimya’s argument in its opposition, Dow does not allege that Dr. Nene accessed the recipes on

the Organik Kimya loaner laptop in December 2007, but rather that Dr. Nene provided the

recipes in electronic form to Organik Kimya in November 2007 and that an Organik Kimya

employee, not Dr. Nene, accessed the recipes on the loaner laptop in December 2007. (Id. at 17.)

Dow asserts that it is Organik Kimya’s position that Strozzi, acting on his own accord

and not at the direction of Organik Kimya, accessed the files on the loaner laptop in December

2007. (Id.) Dow argues that Organik Kimya’s theory has a huge problem in that Mr. Strozzi did

not start working for Organik Kimya until September 2008. (Ia'.) Thus, Dow argues that an

Organik Kimya employee other than Strozzi must have been the one to access the files on the

Organik Kimya loaner laptop. (Id) Dow argues that the fact that these same recipes show up on

StroZzi’s storage devices several years later only underscores the point that Mr. Strozzi is not a

“rogue employee” and that someone from Organik Kimya gave him more Rohm and Haas

recipes after he began working at Organik Kimya. (Id. at 17-18.)

Dow asserts that Organik Kimya also argues that Mr. Strozzi must have been the one who

accessed the files in December 2007 because “hp” jump lists contained several files from

Vinavil, Mr. Strozzi’s former employer. (Id. at 18.) Dow argues that if Organik Kimya’s theory

is indeed true then it means that Strozzi must have provided Organik Kimya with both Rohm and

Haas and Vinavil recipes while he was still undisputedly working for Vinavil and before starting

to work for Organik Kimya. (Id.) Thus, if true, Dow argues that Organik Kimya was collecting

recipes from its competitors in December 2007 using Strozzi’s services even before he officially

started as an Organik Kimya employee. (Id.) Dow argues that in any event whether it was

Strozzi or Nene who provided the Rohm and Haas recipes to Organik Kimya, it is undeniable
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that Strozzi was not the one who accesscd them using the Organik Kimya loaner laptop in

December 2007. (Id.) Dow argues that in fact it appears that Strozzi never even used the loaner

laptop. (Id.) According to Dow, the event logs for the loaner laptop identify over ten (10) users,

but Strozzi is not one of them. (Id at 18-19.) Dow argues that in addition to the “hp” storage

device, the forensic evidence also shows that in 2009 a user named “a_simsek”, who is likely

Alaattin Simsek, a member of Organik Kimya’s IT department, accessed many of the Rohrn and

Haas recipes using an Organik Kimya loaner laptop and a storage device with file paths bearing

Mr. Strozzi’s name, specifically “FILES/Leo.” (Id. at 19.)

Thus, Dow argues that Organik Kimya’s assertion that “[n]one of this means that

Mr. StroZZi’spersonal files became Organik Kimya files or that anyone else at Organik Kirnya

ever accessed those files” is false. (Id.) Dow argues that the evidence shows that someone other

than Strozzi accessed those files in 2007 and 2009 from an Organik Kimya laptop. (Id.)

Accordingly, Dow argues that the evidence shows that Mr. Strozzi was not a “rogue employee”

but was doing exactly what other Organik Kimya employees had been doing for years, looking at

other companies’ confidential recipes, and when he got caught he did exactly what Organik

Kimya did with the Perez laptop, he destroyed the evidence. (Id.)

Dow argues this is not a case of whether Organik Kimya is liable under a theory of

respondent superior as Organik Kiinya argues, but rather whether Organik Kirnya is directly

liable. (Id.) Dow argues that the Strozzi laptop was an Organik Kimya issued computer over

which Organik Kimya had control. (Id. at 20-21.) Dow argues that when the Preservation Order

issued on March 20, 2014, Organik Kimya should have taken steps to secure and preserve the

Strozzi laptop. (Id. at 21.) In fact, Dow argues that Organik Kimya should have taken steps to

secure the laptop in July-August 2013 when discovery commenced in this investigation. (Id.)
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Dow argues that by leaving the laptop in Mr. StrozZi’shands, Organik Kimya delegated the duty

to preserve to him. (Id.) Thus, Dow argues the fact that one day after the Preservation Order

issued Strozzi deleted the scale-up folder and all 2,742 of its files and subfolders and nine days

later he lost the laptop and storage devices in the restroom of an Italian Autogrill is attributable

to Organik Kimya directly. (Id.)

Organik Kimya argues in sur-reply that although Dow condemns its “rogue employee”

arguments as just another lie the following facts cannot be ignored: the “jump lists” from the

Strozzi laptop and the loaner laptops reference companies Mr. Strozzi had worked for including

Dow, Vinavil, and Organik Kimya; no document referred to in any of these jump-lists was ever

found on any Organik Kimya computer, network server or email system; the jump-lists found on

Strozzi’s computer and the file paths found on the loaner laptops have identical, or strikingly

similar formats; and the jump-lists found on Strozzi’s laptop and the file paths found on the

loaner laptops was written in Italian, Mr. StroZzi’s native language. (Sur-Reply at 9-10.)

Organik Kimya asserts that Dow’s argument that Dr. Nene provided files to Organik Kimya in

2007 makes no sense. (Id. at 10.) Organik Kimya argues Dr. Nene would not provide files

written in Italian and pertaining to Vinavil a company Dr. Nene never worked for, but

Mr. Strozzi did. (Id) Organik Kimya argues that Dow has provided no proof that such a

transfer ever happened. (Id.) Organik Kimya argues that only explanation that makes sense is

that the files accessed on the loaner laptop in December 2007 were Mr. Strozzi’s personal files,

not Dr. Nene’s. (Id at l0-l 1.)

Organik Kimya questions Dow’s argument that Mr. Strozzi could not have been the

person to access the files in December 2007 because he didn’t start working for Organik Kimya

until September 2008, asking “why not?” (Id. at ll.) Organik Kimya asserts that Mr. Stefano
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Kaslowski recalls interviewing Mr. Strozzi on several occasions in late 2007/early 2008 in both

Istanbul and Rotterdam. (Id at 12.) Organik Kimya argues the time frame of the file access,

nine months before Mr. Strozzi’s start date, is consistent with Organik Kimya’s hiring practices

citing Dr. Nenc’s interview process as an example. (Id. at 11-12.) Organik Kimya argues that

the evidence strongly suggests Mr. Strozzi was interviewing at Organik Kimya on December l4

IS, 2007 when he borrowed a loaner laptop and accessed the files. (Id.) Organik Kimya argues

that the login ID “hp” probably is a generic default user-name for a loaner laptop, rather than a

specific user at Organik Kimya. (Id. at 13.)

Organik Kimya argues that Dow’s claim that a user named “a_simsek” (likely Alaattin

Simsek a member of Organik Kimya’s IT department) also accessed many Rolnn and Haas

recipes using an Organik Kimya loaner laptop in 2009, ignores that the default user for a loaner

laptop such as this is typically an employee from the IT department. (Id.) Thus, Organik Kimya

argues the mere fact that the loaner laptop was logged into with the user name a_simsek does not

mean that Alaattin Simsek was accessing Italian chemical process files. (1a'.) Organik Kimya

argues that the more likely explanation is that Mr. Strozzi logged onto the loaner laptop on

February 18, 2009 using the name a_simsek to access his own personal files, stored on his own,

non-company-issued storage device. (Id.)

Organik Kimya again argues in its sur-reply that Turkish law very likely governs the

question of whether Mr. Strozzi’s alleged acts of spoliation can be imputed to Organik Kimya.

(Id. at 14.) Organik Kimya argues that Dow makes no attempt to analyze the facts under Turkish

law. (Id.) Organik Kimya argues that Dow’s refusal to even acknowledge Turkish law is fatal to

its claim for spoliation sanctions based on Strozzi’s deletion of the “scale up” folder. Organik

Kimya argues that Dow’s reliance on section 7.03 and 7.05 of the Restatement (Third) of
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Agency is misplaced as section 7 refers to the law of agency in the context of a tort based on

negligence. (Id) Organik Kimya argues what is relevant is standard and ordinary agency

principles. (Id. at 15.)

Dow argues that Organik Kimya’s assertion that Mr. Strozzi was the person who used the

loaner laptop in December 2007 is incorrect. (Opp. Sur-Reply at 3.) Dow argues that Organik

Kimya offered no proof that Mr. Strozzi interviewed on December 14-15, 2007 and no proof that

he accessed confidential Rohm and Haas recipes by himself while doing so. (Id.) Dow argues

that such information is an issue of historical fact well within Organik Kimya’s corporate

knowledge and yet the only evidence Organik Kimya presented in support was the declaration of

Mr. Kaslowski who stated that Mr. Strozzi interviewed in the late 2007/early 2008 time period.

(Id.)

Dow argues that Organik Kimya’s assertion that “the last visited date/time” of the files

accessed on December 14, 2007 shows that the files were last visited around noon during a time

when Mr. Strozzi was likely on a break from interviewing and that additional Vinavil and Dow

files were accessed on Friday, December l4, 2007 at around 8 pm and on Saturday, December

17, 2007 throughout the day is implausible. (Id. at 3-4.) Dow argues that it is entirely

unreasonable to suggest that Organik Kimya would give Mr. Strozzi a company laptop during his

two-day interview or that he would spend his spare time using that laptop during private breaks

and in the evening by himself to access the confidential files of Rohm and Haas, Vinavil and

[ ]. (Id. at 4.) Dow questions why Mr. Strozzi did not bring his own laptop and why

Organik Kimya would agree to provide a loaner laptop to one of its competitor’s (Vinavil)

employees and allow him to use it unsupervised. (Id) Dow also argues that the forensic

evidence shows that contrary to Organik Kimya’s assertion, no one accessed Vinavil and Dow
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files on Friday, December 14, 2007 at around 8:00pm. (Id.) Dow asserts there is not a single

entry for December 14 after 3 pm. (Id.) Additionally, Dow argues that Organik Kimya’s

assertion that confidential files were accessed on December 14 around noon when Mr. Strozzi

would be taking a lunchtime break is also false. Dow asserts the time stamps from the jump lists

Organik Kimya relies on in support of its assertion are in Universal Coordinated Time (UTC),

which is two hours behind Istanbul time. (Id at 5.) Thus, Dow/argues the files were not

accessed around Noon, but rather around 2:00 pm Istanbul time. (Id.) Dow further argues that

Organik Kimya’s assertion that someone accessed Rohm and Haas confidential files around

lunchtime is undennined by the fact that the forensic evidence shows that the 13 Rohm and Haas

files in question were accessed at least 41 times on or before December 14, 2007. (Id.) Dow

argues that it is unreasonable to suggest that those files were accessed 41 times during the

58 minute interval during which Mr. Strozzi was supposedly having lunch. (Id. at 6.)

Dow argues the forensic evidence from December 15 is even more telling. (Id.) Dow

asserts that the forensic evidence shows that someone used the loaner laptop continuously for

five straight hours from 8:31 am to 1:37 pm UTC to access numerous confidential recipes of

Rolnn and Haas, Vinavil and [ ], as well as several chemical related websites. (Id.) Dow

argues that this is inconsistent with Organik Kimya’s theory that Mr. Strozzi had control of the

loaner laptop and was looking at files during intermittent breaks in his interview. (Id.)

Dow argues that Organik Kimya’s theories regarding the access to the loaner laptop by

“a_simsek” in 2009 are similarly flawed. (Id. at 7.) Dow asserts that Organik Kimya in its sur

reply argues both that a_simsek is the default user for the loaner laptop and “hp” is the default

user for the loaner laptop. (Id.) Dow argues that Organik Kimya cannot have it both ways. (Id.)

Dow also argues that the forensic evidence from the loaner laptop revealed not one IT
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department “user” but more than ten users (in addition to “a_simsek”). (Id.) Thus, Dow argues

that Organik Kimya’s assertion that a_simsek was simply a default setting is inconsistent with

the forensic evidence. (Id.) Dow notes that this information is a matter of historical fact that

Organik Kimya should have in its possession, yet Organik Kimya cites to no declaration or other

evidence stating that Mr. Strozzi was ever issued a loaner laptop, let alone this particular loaner

laptop in both 2007 and 2009. (Id.)

With regard to Organik Kimya’s argument that it should not be held responsible for the

spoliation of the Strozzi laptop or external memory devices because Dow did not address Turkish

law, Dow argues that the reason it did not address Turkish law is because it is completely

irrelevant. (Id. at l 1.) Dow asserts that Organik Kimya’s argument that foreign employment law

and/or contract law is the lynchpin to a finding of spoliation by a foreign party involved in US

litigation is without merit. Dow argues that it is aware of no cases standing for such a

proposition. Dow argues that the cases simply hold that a person’s “scope of employment”

should be analyzed under the law of the relevant jurisdiction. (1d.) Dow argues that “scope of

employment” is not at issue here because no one’s job responsibilities include spoliation of

evidence. (Id.) Instead, Dow argues the issue is one of “possession, custody, or control” which

is a factual inquiry and does not require a choice of law. Dow argues that the concept of

“possession, custody, or control” in federal courts is governed by FRCP 34, which has been

extended to the duty to preserve. (Id. at 12.)

Discussion

l will address the “control” issue with regard to the Strozzi laptop separately from the

external memory devices as the analysis differs.
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(i) The Strozzi laptop

For the reasons that follow, I find Organik Kimya’s arguments concerning Turkish law as

it relates to the spoliation of the evidence on the Strozzi laptop to be a misdirection. It does not

matter what law governed the Strozzi/Organik Kimya employment relationship, because that is

not the issue. Instead, the issue is whether Organik Kimya controlled or had the right to control

the laptop at issue.

“Control” is a question decided based on who had control over the evidence at the time of

the spoliation, not control over the party who actually destroyed or lost the evidence. Chapman

Law Firm, LPA v. United States, 113 Fed.Cl. 555, 610 (Fed. Cl. 2013) (“If a party having control

over evidence allows that evidence to be discarded, then the disposal of that evidence is

attributable to that party, regardless of who actually discarded the evidence”) To find “control”

possession is not necessary as long as the party has the right, authority or practical ability to

obtain the evidence.

Here, the evidence shows that Organik Kimya issued Mr. Strozzi his laptop. (See, e.g. ,

Ex. 48, March 24, 2014 Email (“As we indicated previously, we tmderstand that Mr. Strozzi does

not have a personal computer. He instead uses his company-issued laptop when out of the

office.”). As the laptop was his work computer, he certainly used the computer in the course of

his employment and “in furtherance of the master’s business.” Moreover, as the legal owner of

the company-issued laptop, Organik Kimya had an absolute right to obtain the laptop back from

Strozzi upon request. This is evident by the fact that when Organik Kimya asked, Mr. Strozzi

turned over the laptop to Organik Kimya for Stroz Friedberg to forensically inspect. Thus, there

can be no doubt that Organik Kimya had “control” over the Strozzi laptop at the time of the

spoliation. Therefore, I find the spoliation of the Strozzi laptop, both the deletion of files and

loss of the laptop itself, is attributable to Organik Kimya.
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E.I. Du Pom‘de Nemours and C0. v. Kolon Indus, Ina, 803 F. Supp. 2d 469 (E.D. Va.

2011) and Philips Electronics North America Corp. v. BC Technical, 773 F.Supp.2d 1149, 1158

(D.Utah 2011), cases cited by Dow, also support this conclusion. For example, in DuPont,

plaintiff sued defendant for trade secret misappropriation. Certain “key employees” of the

defendant deleted relevant files from their computers after being put on notice of the litigation.

The defendant tried to distance itself from its employees’ deletion of files by arguing that those

employees‘ acts “should not be attributed to the company because their actions were

unauthorized, were outside the scope of their employment, and were not taken with intent to aid

[defendant] or further its business interests.” 803 F. Supp. 2d at 506. The court rejected this

argument, finding instead that the employees “deleted relevant files and email from their work

computers, which they used in the course of their employment and in furtherance of

[defendanfs] business.” Id. at 507. The court concluded that “[n]o other conclusion can be

drawn from the record, and the Court will not entertain suggestions that short of a corporate

policy or directive encouraging spoliation of relevant materials, the employees’ spoliation of

relevant evidence should not be imputed to [defendant].” Id.

Likewise, in Philips, the defendant sought to avoid the consequences of its actions by

arguing that the executives and employees who destroyed the docmnents “were acting

individually and contrary to [defendant’s] express directives not to delete documents from their

laptops.” 773 F. Supp. 2d at 1203. To address that argument, the magistrate examined the

defendant’s “behavior and attitude” throughout the case towards its obligations to preserve

evidence. Id. Among other things, the magistrate noted that no written instructions to preserve

documents were sent to defendants’ employees until 17 months after the lawsuit was filed. Id. at

1204. Considering defendants’ disregard for its discovery obligations, it could not then escape
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